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Leave granted.

Chal l enge in this appeal is to the judgnent rendered by a
| earned Single Judge of the Karnataka H-gh Court disnissing
the Second Appeal filed by the appellants who are defendants
inthe suit filed by the respondent as plaintiff. In the inmpugned
judgrment the High Court held that the stand taken by the
def endants that defendant No.1 was the adopted son of one
Faki rappa, was not established. However, it granted relief in
respect of property at itemNo.3 in the schedule to the plaint,
which the first Appellate Court had heldto be ancestra
property of Fakirappa. H gh Court held that the said property
is the self acquired property of defendant No.1 and the plaintiff
is not entitled to any share inthe said property. The parties
are described in the manner they were arrayed in the suit filed
by the plaintiff.

The factual position, in a nutshell, is as follows:

The plaintiff filed the suit for partition and separate
possessi on of her half share in the suit properties and for
nesne profits averring that one Fakirappa, the propositus died
on 19.3.1965. He had two w ves, nanely: Bhimawsa, the first
wi fe and Basawwa, the second wife. Basawwa, di ed about 35
years before filing of the suit. Fakirappa had two daughters
nanely, Kallawa, who was born to Bhi mawwa, the first wife
and Janabi, the plaintiff who was born to the second wife
Basawa. The said Kallawa is the wife of defendant No.1
whi |l e defendants 2 and 3 are the sons of defendant No.1. It is
further averred that the suit properties are the ancestral and
joint famly properties and since Fakirappa died | eaving
behind the plaintiff and the wife of the defendant No.1 and
def endant Nos. 2 and 3 are the sons of the 1st defendant, after
the death of Fakirappa, the plaintiff is entitled to half share in
the suit schedul e properties.

The defendant No.1l resisted the suit by filing the witten
statenent averring that the defendant No.1l is the validly
adopt ed son of the deceased Fakirappa. He has been wongly
described in the plaint. Fakirappa and his wi fe, Bhi mawa
had validly adopted the defendant No.1 on 28.3.1960 by
observing and performng all the necessary customary and
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religious cerenonies including giving and taking and they have

al so executed a registered adoption deed in favour of the

def endant No.1l. Suit house properties were not of the

owner ship of the deceased Fakirappa. They are the self

acquired properties of defendant No.1 and the plaintiff cannot
claimany share in the sane. Avernent nade in the plaint that

the plaintiff is the daughter of Fakirappa through the second

wife, is not correct and the plaintiff is put to strict proof of the
same. Since the death of Fakirappa, the defendants have been

i n exclusive possession and enjoynment of the suit properties

openly and wi thout anybody’s obstruction as exclusive owners
thereof. The plaintiff has been ousted fromthe enjoynent of

the suit properties since the death of Fakirappa. The plaintiff
havi ng not taken any step towards asserting her right in

respect of the suit properties is not entitled to any relief in the
Suit.

The trial Court franed 11 issues and cane to hold that
def endant '‘No. 1 is the adopted son of Fakirappa. The present
appeal does not relate to the other issues and, therefore, we
are not dealing with those issues in-detail. Questioning the
concl usion of the trial Court that defendant No.1l was the
adopt ed son of Fakirappa, an appeal was filed. The First
Appel  ate Authority hel d-that the claimof adoption of
def endant No.1 is untenable and even when there was a
regi stered deed of adoption, the sane was of no consequences
and the adoption, if any, had no sanctity in-the eye of law It
al so held that the property described as Item No.3 was
ancestral property.  The defendants preferred an appeal under
Section 100 of the Code of Civil Procedure, 1908 (in short 'the
CPC ) questioning correctness of the First Appellate Court’s
concl usions. The H gh Court, by the inpugned judgnent, as
not ed above, granted partial relief.

So far as the question of adoption is concerned, it was
hel d that appellant No.1 was married to the daughter of
Faki rappa, the adoption was clainmed to have been made on
28.3.1960 and the adoption deed was registered on 31.3.1960
which was at a time when The H ndu Adoption and
Mai nt enance Act, 1956 (in short 'the Act’) was in operation
The defendant No.1 was nore than 15 years of age and,
therefore, could not have been adopted and, therefore, his
adoption, if any, cannot be recognized in | aw. Relief was
granted in respect of Item No.3 property.

In support of the appeal, |earned counsel for the
appel l ant submitted that though the Act was in operation
when the adoption took place, it is really of no rel evance
because according to the custonms prevalent in the area and
the famlies of appellants, the adoption is clear, legal and
proper.

There is no appearance on behal f of the respondent in
spite of notice.

It is to be noted that no issue regardi ng custom was

framed by the Trial Court. But because of the finding recorded

by the trial Court, the First Appellate Court dealt with it. The
H gh Court has categorically noticed that there was no

pl eadi ng regardi ng custom and no evidence in that regard was

| ed. Learned counsel for the appellant, with reference to

certain observations nmade by the Trial Court, submtted that

the question was very much in the mnds of the parties and

t hough no specific issue was franed, yet, the evidence laid
clearly established the claimregarding adoption. It is
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submitted that judicial notice can be taken note of the fact
that in the area to which the parties belong there is no
prohi bition on adoption in the nmanner done and it is

recogni zed and perm ssi bl e under the customto nake an
adopti on, as has been done in the present case.

It would be desirable to refer to certain provisions of the
Act and the H ndu Code whi ch governed the field prior to the
enact ment of the Act, Section 3(a) of the Act defines ’'custom
as follows:

"3. Definitions - In this Act, unless the context
ot herwi se requires. -

(a) the expressions, 'custoni and 'usage’ signify
any rul e which, having been continuously and
uniformy observed for a'long tinme, has

obt ai ned the force of 1aw anong H ndus in any

| ocal area, tribe, community, group or famly:

Provi ded that the rule is certain and not
unr easonabl e or opposed to public policy; and

Provided further that, in the case of a rule
applicable only to/a famly, it has not been
di scontinued by the famly:"

Section 4 provides that any text, rule or interpretation of

H ndu Law or any customor usageas part of that law in force

i medi ately before the commencenent of the Act shall becone

i noperative with respect to any matter for which provision was
made in the Act except where it was otherwise expressly

provi ded. Section 4 gives overriding application to the

provi sions of the Act. Section 5 provides that adoptions are to
be regulated in ternms of the provisions contained in Chapter 11.
Section 6 deals with the requisites of a valid adoption. Section
11 prohibits adoption in case it is of a son, where the adoptive
father or nother by whomthe adoption is made has a Hi'ndu

son, son’s son, or son’s son’'s son, whether by |egitinate bl ood
rel ati onship or by adoption, living at the time, of adoption.
Prior to the Act under the old H ndu Law (Hindu Code) Article

3 provides as foll ows:

"Article 3\1027-(1) A male Hindu, who has
attained the age of discretion and is of sound
m nd, may adopt a son to hinmself provided he
has no male issue in existence at the date of
adopti on.

(2) A Hindu who is conpetent to adopt nay
authorise either his (i) wife or (ii) w dow (except
in Mthila) to adopt a son to hinself."

Therefore, prior to the enactnment of the Act al so adoption

of a son during the lifetinme of a male i ssue was prohibited and
the position continues to be so after the enactnent of the Act.
Where a son becane an outcast or renounced Hi ndu religion

his father becane entitled to adopt another. The position has
not changed after enactnent of Caste Disabilities Renoval Act
(XXl of 1850), as the outcast son does not retain the religious
capacity to performthe obsequies rites. In case parties are
governed by M takshara Law, additionally adoption can be

made if the natural son is a congenital lunatic or an idiot. The
qguestion, therefore, is whether by custom the prohibition
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could be overcone. Rel evant provisions, therefore, is whether
by custom as defined in the H ndu Code are as foll ows:

""Customdefined : - Customis an established
practice at variance with the general |aw.

Nature of custom- A customvarying the
general |law nmay be a general, local, tribal or
fam ly custom

Expl anation 1. - A general customincludes a
custom common to any consi derabl e cl ass of
persons.

Expl anation 2. - A custom which is applicable
to alocality, tribe, sect or a famly called a
speci al custom

Cust om cannot override express |aw.\027

(1) Custom has the effect of nodifying the
general personal law, but it does not override
the statute law, unless it is expressly saved by
it.

(2) Such custom nust 'be ancient, uniform
certain, peaceable, continuous and
conmpul sory.

Invalid custom- No customis valid if it is
illegal, immoral, unreasonable or opposed to
public policy.

Pl eadi ng and proof of custom\026 (1) He who
relies upon custom varying the general | aw
nmust pl ead and prove it.

(2) Custom nust be established by clear and
unanbi guous evi dence. "

(See Sir HS. CGour’s Hi ndu Code, Volume I.
Fifth Edition.)

Custom nust be ancient, certain and reasonable as is

generally said. It will be noticed that in the definition in C.
of Section 3 of the Act, the expression 'ancient’ is not used,
but what is intended is observance of custom or usage for a
long tine. The English rule that a "custom in order that it my
be | egal and bi nding, nust have been used so long that the
menory of man runneth not to the contrary’ has not “been
strictly applied to Indian conditions. Al that is necessary to
prove is that the custom or usage has been acted upon.in
practice for such a long period and with such invariability and
continuity as to show that it has by common consent been
submitted to as the established governing rule in any |oca

area, tribe, conmunity, group of famly. Certainty and

reasonabl eness are indi spensable elenents of the rule. For
determ nati on of the question whether there is a valid custom
or not, it has been enphasized that it must not be opposed to
public policy.

The origin of custom of adoption is lost in antiquity. The
anci ent H ndu | aw recogni zed twel ve ki nds of sons of whom
five were adopted. The five kinds of adopted sons in early

(a)
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ti mes nust have been of very secondary inportance, for, on

the whole, they were relegated to an inferior rank in the order
of sons. Qut of the five kinds of adopted sons, only two survive
today; namely, the Dattaka from preval ent throughout India

and the Kritrima for confined to Mthila and adj oi ni ng
districts. The primary object of adoption was to gratify the
neans of the ancestors by annual offerings and, therefore, it
was consi dered necessary that the offerer should be as nuch

as possible a reflection of a real descendant and has to | ook as
much |ike a real son as possible and certainly not be one who
woul d never have been a son. Therefore, the body of rules was
evol ved out of a phrase of Saunaka that he nust be the
reflection of a son. The restrictions flowing fromthis maxi m
had the effect of elimnating nost of the forns of adoption

(See H ndu Law by S.V. Gupta. Third edition at pages 899 -

900). The whol e | aw of Dattaka adoption is evolved fromtwo
important texts and a netaphor. The texts are of Manu and
Vasi st ha, “and t he netaphor that of Saunaka. Manu provi ded

for the identity of ‘an adopted son with the famly into which he
was adopted. (See Manu Chapter |X, pages 141\027142, as
translated by Sir W Jones). The object of an adoption is

m xed, being religious and secul ar. According to Mayne, the
recognition of the institution of adoption in early tinmes had
been nore due to secul ar reasons than to any religious
necessity, and the /religious notive was only secondary; but

al t hough the secular notive was only dom nant, the religious
noti ve was undeni abl e. The religious motive for adoption

never altogether excluded the secular notive. (See Mayne's

H ndu Law and Usage, Twelfth Edition, page 329.).

As held by this Court in V.T.S. Chandrashekhara

Mudal i er v. Kul andei velu Miudalier (AR 1963 SC 185),
substitution of a son for spiritual reason-is the essence of
adopti on, and consequent devolution of property is nere
accessory to it; the validity of an adoption has to be judged by
spiritual rather than tenporal considerations; and, devolution
of property is only of secondary i nportance.

In Hem Si ngh v. Harnam Singh (AR 1954 SC 581), it was

observed by this Court that under the Hindu Law adoption is
primarily a religious act intended to confer spiritual benefit on
the adopter and sonme of the rul es have, therefore, been held to
be mandat ory, and conpliance with themregarded as a

condition of the validity of the adoption. The first inportant
case on the question of adoption was deci ded by the Privy

Council in the case of Amarendra Mansingh v. Sanatan Singh

(AR 1933 PC 155). The Privy Council said:

"Anong t he Hi ndus, a peculiar religious
significance has attached to the son through
Brahm ni cal influence, although in its origin
the custom of adopti on was perhaps purely
secul ar. The texts of the Hindus are
thenselves instinct with this doctrine of
religious significance. The foundati on of the
Brahm ni cal doctrine of adoption is the duty
whi ch every Hindu owes to his ancestors to
provide for the continuance of the Iine and
sol emmi zati on of the necessary rites."

Wth these observations it decided the question before it,

viz. that of setting the limts to the exercise of the power of a
wi dow t o adopt, having regard to the well established doctrine

as to the religious efficacy of sonship. In fact the Privy Counci
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in that case regarded the religious notive as dom nant and the
secul ar notive as only secondary.

This object is further anplified by certain observations of
this Court. It has been held that an adoption results in
changi ng the course of succession, depriving wife and

daughters of their rights, and transferring the properties to
conparative strangers or nore renote relations. (See Kishori

Lal v. Chaltibai AIR 1959 SC 504). Though undeniably in nost

of the cases nmotive is religious the secular notive is al so
domi nant present. W are not concerned much with this
controversy and as observed by Mayne it is unsafe to enbark
upon an enquiry in each case as to whether the notives for a
particul ar adoption were religious or secular and an
internediate view is possible that while an adoption may be a
proper act, inspired - in many cases by religious notives, courts
are concerned with-an adoption,~only as the exercise of a |ega
right by certain persons. The Privy Council’s decision in

Amer endr a /Mansi ngh’ s case (supra) has reiterated the well
establ i shed doctrine as to the religious efficacy of sonship, as
the foundation of adoption. The enphasis has been on the
absence of a mmle issue.” An adoption may either be nade by a
man hinmsel f or by his w dow on his behalf. The adoption is to
the male and it is obvious that an unmarried wonman cannot

adopt. For the purpose of adoption is to ensure spiritua
benefit for a man after his death by offering of oblations and
rice and libations of water to the nmanes periodically. Wnan
having no spiritual need to be satisfied, was not allowed to
adopt for herself. But in either case it is a condition precedent
for a valid adoption that he should be w thout any male issue
living at the tinme of adoption

Under the old law, 'nale issue’ was indicated and it was

held at it was to be taken in the wi de sense peculiar to the
termin H ndu Law to nean three direct descendants in the

male |ine. (See Mayne’'s Hi ndu Law and Usage referred to

above at page 334). Even if for the sake of argunent in the
instant case, it is accepted that a customwas preval ent

aut hori sing adoption in the presence of a nale issue, 'yet it
being contrary to the very concept of adopti on cannot be said
to have any force. Adoption is nmade to ensure spiritual benefit
for a man after his death. Public policy is not definedin the
Act. However, it connotes sone matter which concerns the
public good or the public interest. No strait-jacket formula can
be laid dowmn to hold what is for the public goodor for the
public interest, or what would be injurious or harnful to the
public good or public interest. What is public good nust be

i nconsonance with public conscience. Speaking about 'public
policy , Lord Atkin said, "the doctrine should only be invoked
in clear cases in which the harmto the public is substantially
i ncont est abl e, and does not depend upon the idiosyncratic
inference of a few judicial mnds. (See Fender v. St. John

M| dmay 1938 AC 1). The observations were quoted with
concurrence in Gherulal v. Mahadeo Das, (AR 1959 SC 781).
Though it cannot be disputed as a general proposition that a
custom nay be in derogation of Smriti |aw and nay supersede
that law where it is proved to exist, yet it is subject to the
exception that it must not be immoral or opposed to public
policy and cannot derogate fromany statute unless the statute
saves any such custom or generally nakes exception in favour
of rules of custons. (See: Mulla's Principles of Hi ndu Law,
Fifteenth Edition, at pages 67-68). Nothing has been shown to
nme that an exception of this nature existed in the old Hi ndu
Law. The ancient texts provide for a custom but inperate it
not to be opposed to Dharma, that neans as al ready pointed
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out it should not be immoral and opposed to public interest.

It is well established principle of law that though custom
has the effect of overriding |aw which is purely personal, it
cannot prevail against a statutory law, unless it is thereby
saved expressly or by necessary inplication. (See

The Magi strate of Dunbar v. The Duchess of Roxburgha (I 835)

6 ER 1642), Noble v. Durell (1789)100 ER 569). A custom may
not be illegal or imoral; but it may, nevertheless, be invalid
on the ground of its unreasonabl eness. A custom which any
honest or right-m nded nan woul d deemto be unrighteous is
bad as unreasonable. [See: Paxton v. Courtnay (1860)2 F & F
131)].

In Mookka Kone v. Anmekutti Ammal (AR 1928 Mad

299 (FB), it was held that where customis set up to prove that
it is at variance with the ordinary law, it has to be proved that
it is not opposed to public policy and that it is ancient,

i nvari abl e, continuous, notorious, not expressly forbidden by
the | egislature and not opposed to norality or public policy.

A customis a particular rul e which has existed either

actually or presunptively fromtine i menorial, and has
obtained the force of lawin a particular locality, although
contrary to or not consistent with the general common | aw of
the realm A customto be valid nust have four essentia
attributes. First, it nmust be i menorial; secondly, it nust be
reasonable; thirdly, it must have continued wi thout
interruption since its inmmenorial origin, and, fourthly, it nust
be certain in respect of its nature generally as well as in
respect of the locality whereit is alleged to obtain and the
persons whomit is alleged to affect. (See HALSBURY, 4th Edn.
Vol . 12, para 401, p.2 & para 406, p.5).

Is alaw not witten, established by long usage, and the

consent of our ancestors? No |aw can oblige a free people

wi thout their consent: so wherever they consent and use a
certain rule or nethod as a law, such rule etc., gives it the
power of a lawand if it is universal, then it is common |law if
particular to this or that place, thenit is custom  Customis
one of the main triangles of the |aws of England; those | aws
bei ng di vided into Common Law - Statute Law, and Custom

India is a land where there are very nany custons appropriate
to certain areas of territory; famlies or castes.

A "custonf, in order to be binding, nust derive its force
fromthe fact that by | ong usage it has obtained the force of

| aw, but the English rule that "a customin order that it may
be | egal and bi nding, nust have been used so |ong that the
nmenory of man runneth not to the contrary" should not be
strictly applied to Indian Conditions. (See Thakur Gokal chand
v. Parvin Kumari AlIR 1952 SC 231).

"A customis |l ocal Commpn Law. It is Comon Law

because it is not Statute Law;, it is Local Law because it is the
| aw of a particular place, as distinguished fromthe genera
Conmon Law. Local Common Law is the law of the country

(i.e., particular place) as it existed before the tinme of |ega
menory" (per Jessel, MR, Hammerton v. Honey, 24 WR 603).

Custominplies, not that in a given contingency a certain
course woul d probably be foll owed, but that contingency has
arisen in the past and that a certain course has been foll owed,
and it is not at all within the province of Courts to extend
custom by the process of deduction fromthe principles which
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seemto underline custons which have been definitely
est abl i shed.

Customis authoritative, it stands in the place of [aw, and

regul ates the conduct of men in the nost inportant concerns

of life: fashion is arbitrary and capricious, it decides in matters
of trifling inport: nanners are rational; they are the

expressions of noral feelings. Custons have nore force in a

sinple state of society.

Both practice and custom are general or particular but

the former is absolute, the latter relative; a practice may be
adopted by a nunber of persons without reference to each
other; but a customis always followed either by imtation or
prescription: the practice of gam ng has al ways been foll owed
by the vicious part of society; but it is to be hoped for the
honour of man that it wll never become a custom

There was no specific plea relating to customthough

sone vague and i ndefinite statenents have been made in the
pl aint and that too in a casual nmanner. No issue was franed
and no evidence was |laid to prove custom

That being so, the Hi gh Court’s order does not suffer
fromany infirmty to warrant interference. The appeal fails
and is disnmssed but, in the circunstances, w thout any order
as to costs.




