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ACT:

Indian Income-tax Act (Xl of 1922) s.- 4(1)(a)(b)-"Income,"
accrues arises’ is received"-Maning of-"Earned"-Mani ng of -
s. 10(1)-"Carried on by hini-Connotation of-Mnagi ng Agency
Agr eenent - Tr ansf er of rights t her eunder - Apporti onnment
bet ween assignors and assi gnees.

HEADNOTE:

The Sassoons had entered into three Managi ng Agency agree-
nents as the Managi ng Agents of three different ~ conpanies.
They transferred their Managi ng Agencies to three other
conpanies by formal deeds of assignment and transfer on
several dates during the accounting year

The question for determ nati on was whether in the circum
stances of the case the Managing Agency comission was
liable to be apportioned between the Sassoons and their
respective transferees in the proportion of the services
rendered as Managing Agents by each of them for the
respective portions of the accounting year and the decision
turned upon the question whether any incone had accrued to
the Sassoons for the purpose of incone-tax on the dates of
the respective transfers of the Managi ng Agencies to the
transferees. Under clause 2(d) of the Managing Agency
agreements, the conmission to the Sassoons as Managing
Agents was to be due to themyearly on the 31st of March in
each and every year and was to be payable imediately after
the annual accounts of the conpany had been passed by the
shar ehol ders.

Held per S.R DAS and BHAGMTI JJ. (JAGANNADHADAS J.
di ssenting).answering the question in the negative, that on
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construction of the Managi ng Agency agreenents, the contract
of service between the conpani es and the Managi ng Agents was
entire and indivisible, that the renuneration or comm ssion
becamre due by the conpanies to the Managi ng Agents only on
the conpletion of a definite period of service and at stated
intervals, that it was a condition precedent to the recovery
of any wages or salary in respect thereof that the service
or duty should be conpletely perforned, that such debt
constituted a debt only at the end of each period of service
and that no renuneration or conm ssion was payable to the
Managi ng Agents for broken periods.

The Sassoons had not earned any incone for the broken
peri ods nor had any income-accrued to themin respect of the
sane and what they transferred to the transferees under the
respective deeds of assignnent and transfer did not include
any incone which they had earned or had accrued to them
during the chargeable accounting period and which the
transferees by virtue of the assignment in their favour were
in a position to collect:

The true test under section 4(1l)(a) of the Indian |Incone-tax
Act, for the purpose of ‘ascertaining liability for income-
tax in the case /of transfer of Managing Agency is not
whet her the transferore and the transferees had worked for
any particular periods of the year but whether any incone
had accrued to the transferors and the transferees wthin
the chargeabl e accounti ng peri od.

The word "profit” in section 4 of the Indianncone-tax Act

has a well-defined Iegal neaning. The  term inplies a
conpari son between the state of business at~ two specific
dates wusually separated by an interval of a year. The

fundanental neaning is the amunt of ~gain nade by the
busi ness during the year

"I ncome" connotes a periodical nmonetary return "coming in"
with sone sort of regularity, or (expected regularity from
definite sources. The source is not necessarily expected to
be continuously productive but its object is the  production
of a definite return excluding anything in the nature of

wi ndfal I . The word "income" clearly inplies the idea of
recei pt, actual or constructive.

The words "accrues", "arises" and "is received" are three
di stinct terns. The word "accrues" conveys the distinct

sense of growing up by way of addition or increase or as an
accession or advantage connoting the idea of a growh or
accunul ation. The word "arises" neans cones into existence
or notice or presents itself and conveys the idea of the
growmh or accunulation with a tangible shape so as to be
receivable. Both the words "accrues" and " arises" are used
in contradistinction to the word "receive" and indicate a
right to receive incone.

The accrual of incone to an asseseee does not nean the
actual receipt of the same by himand it nmay be received
later on . its being ascertained. The word "earned" does
not appear in section 4 of the Income-tax Act but it has
been very often used in the course of judgnments by |earned
Judges. It conveys the concept of income accruing to the
assesses,
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Per JAGANNADHADAS J.-In the present case the profits and
gains of the whole year clearly related to the business
carried oil both by the assignor and the assignee token
toget her and were hence taxable as income accruing to both
and apportionsble as such between them The phrase "carried




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 42

on by hind in section 10(1) of the Indian |Inconme-tax Act
connotes the fundanental idea of the continuous exercise of
an activity as an essential constituent of that which is to
produce the taxable income and that the taxable inconme is
that of the ’very assessee or the conbination of assessees
whose continuous activity produces the incone. Therefore
the continuous and successive functioning by both the
assi gnor and the assignee under the Managing Agency
agreement was the effective source of the vyear’'s incone.
That income accrued on the conpletion of the year and was
the joint income of both the assignor and the assignee. The
prior assignnents in the course of the year operated as
assignments of this future right to a share of the incone.
It was only by virtue of inter se arrangenent between the
assignor and the assignee resulting fromthe transaction of
assignment, that the assignee had the right to collect the
entire incone. But the share in this incone which accrued
to the Sassoons on the conpletion of the year remained the
taxabl e incone of the Sassoons and they were rightly taxed
in respect thereof.

Case-| aw di scussed.

JUDGVENT:
CIVIL APPFLLATE JURI'SDICTION: Civil Appeals Nos. 3, 30 and
31 of 1953.
Appeal from the Judgnment and Order dated the 12th day of
Sept enber, 1951, of the Hi gh Court of Judicature at Bonbay
in Inconme-tax Reference No. 27 of 1951 arising out of the
order dated the 23rd day of Novenber, 1949, of the |[|ncone-
tax Appellate Tribunal in Income-tax Appeal No. 122 of 1947-
48.
B.J. M Mackenna (D. H Dwarka Das and Rajinder | Narain
with him for the appellant in. C- A No. 3 of 1953.
M C. Setal vad, Attorney-General for India, (G N Joshi and
P. A Mehta, with him for the respondent in C. A No. 3 and
for the appellant in C. A Nos. 30 and 31
C. K. Daphtary, Solicitor-General for India, (R J. Kol ah,
N. A. Palkhiwala and 1. N Shroff, wth him for
therespondent in C A No. 30, R J. Kolah, N A ~Pal khiwala
and I. N Shroff for the respondent in C A No. 3 1.
316
1954. May 14. The judgnent of Das and Bhagwati ~JJ. was
delivered by Bhagwati J. Jagannadhadas ~J. delivered a
separate judgment.
BHAGMATI  J.-These appeals arise out of two judgments and
orders of the. Hi gh Court of Judicature at' Bonmbay in
I ncome-tax References Nos. 23, 24 and 27 of 1951 made by the
I ncome-tax Appellate Tribunal under section 66(1) ~of the
Indian Incone-tax Act and section 21 of the Excess- Profits
Tax Act.

E. D. Sassoon and Conpany Ltd., (hereinafter refered to
as the Sassoons) were the Managi ng Agents of (1) E. D.
Sassoon United MIIls Ltd., under Agreenents dated the 24th
February, 1920, and the 2nd October, 1934, (2) El phinstone
Spi nning and Weaving M I1s Conpany Ltd. under the Agreement
dated 23rd May, 1922, and (3) Apollo MIls Ltd., under the
Agreenent dated the 23rd May, 1922. The Sassoons agreed to
transfer their Managi ng Agencies of the said Conpanies to
Messrs. Agarwal and Conpany, Chi danbaram Mul raj and Conpany
Ltd., and Raj putana Textile (Agencies) Ltd. respectively by
letters dated the 3rd Septenber, 1943, 16th April, 1943, and
the 27th April, 1943. The consent of the shareholders of
the respective companies to the Agreenents for transfer was
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duly obtained and the Managing Agencies were ultimately
transferred to the respective transferees with effect from
the 1st Decenber, 1943, 1st June, 1943, and 1st July, 1943,
respectively. The Sassoons executed in favour of Messrs.
Agarwal and Comnpany, Chidanbarain Miulraj and Conpany Ltd.,
and Rajputana Textile (Agencies) Ltd., formal deeds of
assi gnment and transfer and received from them Rs.
57,80,000, Rs. 12,50,000 and Rs. 6,00,000 respectively on

transfers of t he Manaoi ng Agenci es, and the net
consi deration, viz., Rs. 75,77,693, received by them on such
transfers was taken by them to the "Capital Reserve
Account ". The accounts of the Managi ng Agency conm ssion

payabl e by the respective Conpanies to the Managi ng Agents
for the year 1943 were made up in the year 1944 and Messrs.
Agarwal and Conpany received fromthe E. D. Sassoon United
MIlls Ltd., a sumof Rs. 27,94,504, Chidanbaram Miulraj and
Conpany Ltd., received fromthe El phiiistone Waving and
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Spinning 'MIls Conpany Ltd., a sumof Rs. 2,37,602 and the
Raj put ana Textil e (Agencies) Ltd., received fromthe Apollo
MIls Ltd., a sumof Rs. 3,82,608 as and by way of such
conmm ssi on.

For the assessnent  year 1944-45 and t he char geabl e
accounting period 1Ist January, 1943, to the 31st Decenber,
1943, the original Jincone-tax and excese profits t ax
assessnments of the Sassoons were nade or the 31st My, 1945,
at a total incone of Rs. 46,48,483. This incone however did
not include any part of the Managing Agency conmi ssion
received by the transferees. The entire anmounts of the
Managi ng Agency conmi ssion received by the transferees were
assessed by the Inconme-tax Oficer for the assessnent year

194546 as the inconme of the transferees. The transferees
appeal ed to the Appellate Assistant Conm ssioner who
confirmed the orders of the Income-tax Oficer. Wher the

matter was taken in further appeal “to the Incone. tax
Appel l ate Tribunal, the Tribunal by its order dated the 28th
Decenber, 1949, accepted the trans. ferees’ contention that
the Managi ng Agency comi ssion received by them should be
apportioned on a proportionate basis and the transferees
should be nade liable to pay tax only on the conm ssion
earned by them during the period that they had worked as the
Managi ng Agents of the respective Conpani es.

The I nconme-tax Officer and the Excess Profits Tax. Oficer
appear to have discovered that the amounts of the ~Managi ng
Agency commi ssion earned by the Sassoons prior to the “dates
of the respective transfers were not brought to tax and
therefore issued on the 29th June, 1946, notices under
section 34 of the Indian Incone -tax Act and section 15 of
the Excess Profits Tax Act upon the Sassoons on the ground
that their income fromthe Managing Agency had escaped
assessnent. The I nconme-tax O ficer and the Excess- Profits
Tax O ficer wanted to include in the assessable incone of
the Sassoons Rs. 28,511,934 made up of Rs. 25,61,629 in
respect of the Managi ng Agency of the E. D. Sassoon United
MIls Ltd., for the period of 11 nonths from the 1st
January, 1943, to the 30th Novenber, 1943, Rs. 99,001 in
respect of the Managi ng Agency of the
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El phi nst one spi nning and Waving MIls Ltd for the period
of five nmonths fromthe 1st January, 1943, to the 31st May,
1943, and ]Rs. 1,91,304 in respect of the Managi ng Agency of
the Apollo MIIs Ltd., for the period of six nonths fromthe
1st January, 1943, to the 30th June, 1943, contending that
such Managi ng Agency conmi ssion had accrued to the Sassoons
for services rendered so that on the dates on which the
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Agenci es were transferred the Sassoons were entitled to such
remuneration from the managed Conpanies in the form of
conmi ssion for services rendered up to the dates of the
transfers. In spite of the objection of the Sassoons the
Income-tax O ficer and the Excess Profits Tax Oficer
determ ned these sunms as their escaped i ncones and assessed
them accordingly. The Sassoons appealed to the Appellate
Assi stant Conm ssi oner who di smi ssed the appeals and further
appeals were taken to the Income-tax Appellate Tribunal
The I nconetax Appellate Tribunal relied upon its order dated
the 28t h Decenber, 1949, in the case of the transferees and
confirmed the orders of the Appellate Assistant Com
m ssioner. The Tribunal was of the opinon that the Managi ng
Agency comission was earned for services rendered and
therefore it was taxed inthe hands of the person who
carried on the business of the Managi ng Agency and not in
the hands of the person'to whomit was assigned, and-that
therefore so far as the Sassoons were concerned the Managi ng
Agency ' commi ssion should be apportioned between them and
their transferees.

The Sassoons applied under section 66(1) of the Indian
I ncome-tax Act and section 21 of the Excess Profits Tax Act
requesting the Tribunal to draw a statenent of the case and
refer the question of |aw arising out of the orders to the
Hi gh Court for its/decision. On the 12th January, 1951, the
Tribunal by its statenent of the case referred to the High
Court one question of law as arising out of its orders,
viz., " whether in'the circunstances of the case was the
Managi ng Agency conmi ssion |liable to be apportioned between
the assessee Conpany and the assignee " observing that in
its opinion the question was not when the Managing Agency
conmi ssion accrued but the real question was to. whom it
accrued. This reference was nmade by the
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Tribunal in R A No. 474 of 1950-51, and R A. No. 475 of

1950-51 referring the question of |law thus franed in regard

to the Managi ng Agency conmission of the D. Sassoon United
MIlls Ltd., and the El phinstone Spinning and Waving Mlls
Ltd., the whole of the Managi ng Agency conmi ssion having
been paid respectively to Messrs. “Agarwal and Conpany and
to Chidanbaram Mul raj and Conpany Ltd., in the year 1944.
This was I ncome-tax Reference No. 27 of 1951.

The Commi ssioner of Incone-tax Excess Profits Tax, ~Bonbay
City, also required the Tribunal to refer to the High Court
the question of law arising out of its order inthe _appea
of Messrs. Agarwal and Conpany in which the Tribunal had
hel d as above that the Managi ng Agency comii ssion shoul d be
apportioned between the Sassoons and the transferees. The
statenment of the case was accordingly submitted by the
Tri bunal on the 12th January, 1951, and the sanme question as
above was referred to the High Court. This reference was
I ncome-tax Reference No. 24 of 1951

A simlar application was nade by the Conmm ssioner of
I ncome-tax/ Excess Profits Tax, Bombay City, for reference in
the appeal of Chidanbaram Miulraj and Conpany Ltd. The
Tribunal submitted its statement of case also on the sane
day and referred the very same question to the H gh Court.
This reference was | ncome-tax Reference No. 23 of 1951

Al these references came for hearing and final disposa
before the Hi gh Court. Incone-tax References Nos. 24 and 27
of 1951 were heard together and one judgnent was delivered,
answering the question submitted to the High Court in both
the references in the affirmative. Foll owing upon this
judgrment the High Court also answered in the affirmative the
guestion which had been referred to it by the Tribunal in
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I ncome-tax Reference No. 23 of 1951. The decision of the
Hi gh Court was thus agai nst the contentions which had been
urged both by the Sassoons and the Commi ssioner of | ncone-
tax and the Sassoons as well as the Commi ssioner of |ncone-
tax obtained |eave under section 66A(3) of the Indian
I ncome-tax Act and
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section 133(1)((c) of the Constitution for filing appeals to
this Court. The appeal of the Sassoons was Civil Appeal No.
3 of 1953, and it was filed against the Conmi ssioner of
I ncome-tax, Bonmbay City. The appeals of the Conm ssioner of
I ncome-t ax agai nst  Messrs. Agarwal and Conpany and
Chi danbaram Mul raj and Conpany Ltd., respectively were G vi
Appeal No. 30 of 1953, and Civil Appeal No. 31 of 1953.
These appeals have cone for hearing and final disposa
bef ore us.

Al  the appeals raise one common question of law, viz.,
whet herin the circunstances of \the case the Managi ng Agency
conmi ssion was |iable to be apportioned between the Sassoons
and their respective transferees in the proportion of the
servi ces rendered as Managing Agents by each one of them and
the decision turns upon the question whether any incone had
accrued to the Sassoons on the dates of the respective
transfers of the Managi ng Agencies to the transferees or at

any tine thereafter. This judgnment will (,-over our
decision in all the appeals.
It will be convenient at this stage to set out the relevant

cl auses of the respective Minagi ng Agency Agreenents and the
deeds of assignnent and transfer.

The original agreenent with the E D. Sassoon United MIls
Ltd., was entered into on the 24th February, 1920, by Sir
Edwar d Sassoon and others carrying on busi ness in
partnership in the style and formof Messrs. E D. ' Sassoon
and Conpany. The Managi ng Agency was transferred with the
consent of the Conmpany by E. D. Sassoon and Conpany to the
Sassoons and anot her Managi ng Agency Agreenent was executed
between the Conpany and the Sassoons on the 2nd /Cctober,

1934, appointing and recognising the |latter as the Agents of
the Conpany fromthe |st January, 1921, for the resi due of
the period and upon the sane terns and conditions set out in
the original Agreement dated the 24th February, 1920. Under
clause 1 of that Agreenent the Sassoons and their assigns
were appoi nted the Agents of the Conpany for a period of 30
years from the date of the registration thereof and
thereafter wuntil they resigned or were renoved from office
by a special resolution of
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the Conpany. Udder clause. 2 the remuneration of. the
Sassoons and their assigns was fixed at a conm ssion of 71/2
per cent. per annum on the annual net profit of the Conpany
after naking all proper allowances and deductions from
revenue for working expenses charge- the able ‘against
profits, provided however that if in any year no  such
conmi ssion was earned or it fell short of Rs. 1,20,000 the
Conpany was to pay to thema sumsufficient to make up the
m ni mum renuneration of Rs. 1,20,000 per annum on account of
such comm ssion. The said comm ssion was under clause 2(d)
to be due to themyearly on the 31st of March in each and
every year. during the continuance of the Agreement and was
to be payable and to be paid imediately after the annua

accounts of the Conpany had been passed by the sharehol ders.
Under clause 3 the Sassoons and their assigns agreed wth
the Conpany that they. would be and act as the Agents of the
Conpany during the said termfor the said rermunerati on and
upon and subject to the terms and conditions therein
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contai ned. C ause 10 of the Agreenent provided as under: -
" It shall be lawful for the said firm to assign this

Agreenent and the rights of the said firmhereunder to any
person, firm or Conpany having authority by its constitution
to becone bound by the obligations undertaken by the said
firm hereunder and upon such assignment being made and
notified to the said Conpany the said Conpany shall be bound
to recogni se the person or firmor Conpany aforesaid as the
Agents of the said Conpany in |like manner as if the name of
such person, firmor Conpany had entered into this Agreenent
with the said Company and the said Company shall forthwth
upon demand by the said firmenter into an Agreement wth
the person, firm or Conpany aforesaid appointing such
person, firmor Conpany the Agents of the said Conpany for
the then residue of thetermoutstandi ng under the Agreenent
and with the |like powers and authorities renuneration and
emol uments and subject to the like terms and conditions as
are herein contained."

The letter dated the 3rd Septenber, 1943, recording the
Agreenent' of transfer of the Managi ng Agency
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provided that in the event of the transaction being com
pleted in its entirety as therein stated the transferees
would be entitled 'to receive the comi ssion payable by the
Conpany under the Managi ng Agency Agreenent in the profits
for the calendar year 1943. The deed  of —-assignnment and
transfer executed between the Sassoons and Messrs. Agar wa
and Conpany in pursuance of this Agreenent 'on the 26th
January, 1945, stated that the Sassoons thereby transferred
to Messrs. Agarwal and Conpany as fromthe |st  Decenber,
1943, their office as Managi ng Agents of the Conpany for the
unexpired residue of the termcreated by the said Agreenent
dated the 24th February, 1920, as also the said Agreenents
dated the 24th February, 1920, and the 2nd Cctober, 1934,
and all their rights and benefits as Managi ng Agents ' under
the said Agreenments and Messrs. . Agarwal and Conpany agreed
to be the Managing Agents of the Conpany from the /1 st
Decenmber, J 943, in place, and stead of the Sassoons for the

said unexpired residue of the term with 1ike power s
authorities remunerati on and enol uments as were contained in
the said Agreenents. |t may be noted that even though the

letter recording the Agreenent of transfer expressly
provided that the transferees would be entitled to receive
the comm ssion payable by the Conpany under the WManaging
Agency Agreenent on the profits for the calendar year 1943
no such termwas incorporated in the deed of assignment and
transfer.

The original Agreenent entered into by the El phin-
stone Spinning and Waving MIls Conpany Ltd., was wth
Messrs. Haj ee Mahonmed Haj ee Esnail and Conpany -and was
dated the 24th July, 1919. The Managi ng Agency was
transferred with the consent of the Conpany by Messrs.
Haj ee Mahomed Haj ee Esnmail and Conpany to the Sassoons —and
on the 23rd May, 1922, another Managi ng, Agency Agreenent
was executed by the Conpany in favour of the Sassoons their
successors and assigns enploying themthe Agents of the Com
pany fromthe 1st February, 1922, for the unexpired ' Period
of the termof 60 years commencing fromthe 3rd July, 1919.
Under clause 3 of the Agreenent the Conpany was during the
conti nuance thereof to pay to
323
the Sassoons, their successors and assigns by way of
remuneration a commission of ten per cent. on the net
profits of the Conpany and a further sumof Rs. 1,500 per
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nmont h. Under cl ause 6 the Sassooris, their successors and
assigns were to be at liberty to retain, reinburse and pay
t hensel ves out of the moneys of the’ Conpany inter alia al
suns due to them for commission and ot herw se.- The deed of
transfer executed by the Sassoons in favour of Chi danbaram
Mul raj and Conpany Ltd., on the 2nd June, 1943, stated that
the Sassooins assigned and transferred the Agreenent dated
the 23rd May, 1922, between thensel ves and the conpany for
the wunexpired residue of the termof sixty years specified
therein and the full benefit and advantage thereof together
with the benefit of the Agency and the office of the Agents
thereunder and the right to receive the remuneration
thereafter to becone payable by the Conpany under or by
virtue of the said Agreenent and together with the benefit
of all rights, privileges, powers and authorities given and
conferred on the Sassoons there under

It is significant to observe that before the inconetax
authorities as al'so the H gh Court no distinction was drawn
between the provisions of these two Agency Agreenments in
regard to the right of the Managi ng Agent to remuneration
thereunder and the facts in so far as they related to al
the Managi ng Agencies were treated as sinmlar. The quantum
al so was not disputed in each case though the principle of
apportionnent was in dispute.

The Sassoons were assesse for this "escaped i nconme" on the
basis that they had earned the incone by rendering services
as Mnaging Agents to the Conpanies for the respective
periods that they continued to be the Managi ng Agents and
the transferees had rendered the services for the bal ance of
the periods conpleting the full 'year of accounting and had
earned t he proportionate comission and therefore the anount
of commission which the latter actually received  included
the Sassoons’ share of commission in respect of which they
were not liable to tax but the Sassoons. The High  Court
adopted this test of the services rendered by the Sassoons
as well as the transferees during the whol e of
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becomre a debt due by the Conpanies to the Sassoons and it
could not therefore be said to have accrued to them The
contract of enploynent was an entire’ and an indivisible
contract and the renuneration payable by the Conpanies to
the Sassoons thereunder was payabl e at stated peri ods. It
was a condition precedent to the Sassoons earning the
remuneration that they fulfilled the terns of their
enpl oyment, conpleted the period for which the remuneration
was payable to themand the service for the particular
period was a condition precedent to their earning the
renmuneration for that period. The stated period was that of
a year and no renuneration was payable to the Sassoons /till
the end of the year and unless and until they conpleted the
period of the vyear they would not be entitled to any
conmi ssion or renuneration for the year, much less for the
broken period. It was therefore contended that the Sassoons
had not earned any conm ssion for the broken periods —and
that not having earned the sane they could not have assigned
it to the transferees wth the result that when the
transferees were paid the comm ssion under the terns of the
Managi ng Agency Agreenents, the transferees received the
same in their own right even though they had not rendered
the services to the Conpany for the whole of the cal endar
year 1943. It was contended that in any event, what. ever
be t he position as between the Comnpanies and t he
transferees, the Sassoons had not earned any part of the
Managi ng Agency conmission which had been paid by the
Conpanies to the transferees and were not liable to tax in
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respect of the sane.
It was on the other hand urged on behalf of the transferees
that even though under the terms of the deeds of assignnent
and transfer they were paid by the Conpanies the whole of
the Managi ng Agency commission for the cal endar year 1943
they had nmerely earned the comm ssion or renuneration for
the period of actual services rendered by them to the
Conpany and the portions of the Managi ng Agency conm ssion
proportionate to the services actually rendered by the
Sassoons to the Compani es had accrued to the Sassoons though
it had been ascertained and paid to the transferees in the
year 1944. Even though the asceertai nnment
326
and the paynment canme later it nade no difference which could
be referred to the accrual of the income back to the period
during which the incone was earn Ltded and accordingly
what ever anpbunt was earned by - ne the Sassoons durin g the
respective periods that they had acted as the Managing
Agents ' of the Conpani es had accrued to them during those
peri ods. ‘and was received by the transferees only by virtue
of the respective deeds of assignnent and transfer. Havi ng
been received by the transferees by virtue of the assignment
those portions of the Managi ng Agency conmi ssion received by
them none the | ess constituted i ncome which had accrued to
the Sassoons and were liable to tax agai nst the Sassoons the
assignors and not against themthe assignees.
The position of an enployee under an entire contract of
service has been thus enunciated in Halsbury's Laws of
Engl and- Hai | sham Edition-Vol. 22, page 133, paragraph 221:-
"When the contract of service is an entire contract,
providing for payment on the conpletion of a definite period
of service, or of a definite piece of work, it is a con-
dition precedent to the recovery of any salary or wages in
respect thereof that the service or duty shall be conpletely
performed, unless the enployer so alters the contract as to
entitle the servant to regard it at an end, in which case
the whole sum payable under the contract becones /'due, or
unless there is a usage that the servant is entitled to
wages in proportion to the time actually served.” But when
the contract,, though in respect of work termnating at a
particular time, is to be construed as providing that
remuneration shall accrue due and becone vested at stated
peri ods, such remuneration constitutes a, debt recoverable
at the end of each such period of service."
Section 219 of the Indian Contract Act al so . provides that in
the absence of any special contract, payment for the
performance of any act is not due to the agent ~until the
conpl etion of such act.
Qur attention was drawn in this connection to the case of
Boston Deep Sea Fishing and Ice Co. v. Ansell (1).
39 Ch. D. 339.
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In that case the defendant was enployed as the managing
director of the conmpany for 5 years, at a yearly salary. He
was dism ssed for m sconduct before the expiration of the
current year and clained against the conpany danmges for
wrongful dismissal and the salary for the quarter which had
expired before his dismissal. Hs claim for salary was
disallowed and it was, held that having been disnissed for
m sconduct he was not entitled to any part of the unpaid
salary for the current year of his service. Lord Justice
Cotton at page 360 posed the question as under: -
"Can he sue for a proportionate part of the salary for the
current year?. ... ... .. VWhat he would have been
entitled to if he continued in their service until the end




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 42

of the year would have been pound 800, but in ny; opinion
that would give himno right of action until the year was
conpl eted. "

Lord Justice Bowen observed at page 364: -

"As regards his, current salary it is clear and established
beyond all doubt by authorities............... that the
servant who is dismssed for wongful behaviour cannot
recover his current salary, that is to say, he cannot
recover salary which is not due and payable at the tine of
his disnmissal but which is only to accrue due and becone
payabl e at sone | ater date, and on the condition that he had
fulfilled his duty as a faithful servant down to that |ater
date."

The case of Moriarty v. Regents Garage & Engi neeri ng Conpany
Limted(l) was particularly relied upon by the |earned
counsel for the Sassoona. No question of dismissal or
renoval for m sconduct arose in that case, but the director
whose remuneration was fixed "at the rate of poundl50 per
annunf’ | ceased to be a director on settlenent of disputes
bet ween. ‘hinsel f ~and the conpany the director agreeing to
accept paynent of all noney due to himupon his debentures
and the debentures being paidoff in the mddl e of the year
The director sued the conmpany to recover a proportionate
part of the pound 150 as his fees for the broken period.
The Deputy County Court Judge gave judgnent for the conpany,
(1) (1921] 2 K. B. 766,
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hol ding that the director was not entitled to renuneraion
for a broken part of ‘a year. The Divisional  Court versed
the decision of the Deputy County Court judge and there was
a further appeal. It was held by the Court of Appeal that
nei ther under the Agreement or under the articles was the
director entitled to the he claimed.~ The question. of the
applicability of the Apportionment Act was sought' to be
rai sed before the appeal Court but was not allowed to be
raised in appeal as it had not been done in the County
Court. arriving at this decision Lord Sterndale MR/ stated
the position as follows at page 774:--

"it seens to nme that upon the construction of the agreenent

it rmust fail. It is a payment per annum a paynment” for a
year, And unless he serves for the year the cannot get the
paynment . "

The decision in Swabey v. Port Darwin Gold Mning to.(1),
had been cited before the Court of Appeal in support of the
proposition that the director was in such cases entitled to
his proportionate remuneration for the broken period. The
Learned Master of the Rolls however observed at page 777: -
"There is nothing is Swabey v. Port Darwin  Gold M ning
Co.(1) in ny opinionto oblige us to hold that wherever
there is power, nutual or one sided, to termnate an
agreenment in the mddle of the year, there nust, as-a natter
of necessity, be inferred a right to rceive paynment from day
to day, and receive paynment for the broken period. | do not
think in this case there re circunstances which oblige ne or
i nduce ne to raw that inference."

These authorities as well as the cases of Mpleson v.
years(2), and Sanders v. Wittle(3), enunciate the well-
stablished principle that wages and salaries are not
apportionable wupon the sudden cessation of a contract of

service, which is stated to be still the lawin Batt on the
Law of Master and Servant, 4th Edn., at page 209 wuntil a
hardy litigant successfully seeks in a higher Court a

confirmation of the view of MCardie J. expressed in
Moriarty’'s case(4) as regards the injustice
(1) I Meg. 385. (3) 33 L.T. 816
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(2) 28 T,L.R 30. (4) [1921] 2 K. B. 766

329

of denying the benefit of the Apportionnent Act to a man who
may have been guilty of misconduct. This rule applies not
only when there is a sudden’ cessation of a contract of
service by the unilateral act of the master or the servant
but also when,, there is such cessation by mutual consent of
the parties. 1In the forner event the servant would be Part
deprived of his proportionate wages by his own act or
default or he would be able to sue his master for damages
for wongful dismssal, but no claim for proportionate
sal ary or wages woul d survive under the contract of service.
In the latter event the consensus of opinion between the
master and the servant would be sufficient to termnate the
contract of service and no claimfor proportionate wages or
salary would survive unless it was nmade an express term of
the Agreement thus arrived at between the parties. In
either ~event there wuld be no question of the servant
claimng /from his naster wages or salary for the broken
peri od.

Learned counsel for the transferees attenpted to throw doubt
on the correctness of the rule as enunciated above by citing
a passage from Pal mer’'s Company Precedents-16th Edition-Vol .
1, page 583, where the | earned author discusses the question
of apportionnment /in the case of director’s remuneration
payabl e at so nuch per annum -

“"Where the clause provides that a director is to be paid so
much per annum the words 'at the rate of’ being omtted,
and he vacates office before theend of a current year, the
guesti on whether he can nmaintain-a claimforan apportioned
part of the remuneration for that year has given rise to
sone difference of opinion. In Swabey v. Port Darwin Gold
M ning Conpany(1l), in the Court of Appeal, the article was
as follows, and not as stated in the report: 'The directors
shall each receive by way of renuneration out of the funds
of the Conpany in each year the sum of pound 200, and the
chairman in addition pound 100 per annum’ The words at the
rate of’ were not present (as appears from the articles
regi stered 'at Sonmerset House). A director resigned in the
course of a current year,

(i) (1889) | Meg. 385.
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and was held entitled to an apportioned part- of the
remuneration for that year

But in Salton v. New Beeston Cycle Co.(1), where the article
provided that "the directors shall ' be entittled to receive
by way of remuneration in each year pound 5,000, Cozens-
Hardy J. held that a director who vacated office before the
end of a current year was not entitled to any apportionment.
This case was followed by Wight J. in MConnell’s Caim2),
the words being ,each director shall be paid the 'sum of
pound 300 per annumi and by Bruce J. in Inman v. Acroyd and
Bert(1). See also Central de Kapp Gold Mnes(4). In these
four cases the Court no doubt proceeded on the assunption
that the report of Swabey’'s case(5) was correct,, and that
the article in that case contained the words "at the rate
of .’ Certainly Lord Averstone C. J. acted on this
assunption in Harrison v. British Mitoscope, etc., Co.(,).
There the words were "the sumof E 1,500 per annum In 'the
nmeantinme Inman v. Acroyd(7) had been taken to the Court of
Appeal, and affirned, but on the ground that it was by the
articles | eft to the directors, to apportion the
remuneration at the end of each year

This case, therefore, really turned on the construction of
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the particul ar article, and as it was careful ly
di stingui shed from Swabey’'s case(5), the authority of that
case, on an article omtting the Wrds "at the rate of,’
remai ns unshaken." Swabey’s case(5) was referred to by Lord
Sterndale M R at page 777 in Mriarty case(3) and the
| earned Master of the Rolls stated that there was nothing in
that case which would oblige the Court to hold that wherever
there was power, nutual or one-sided, to termnate an
Agreenent in the middle of the year, there nust, as a matter
of necessity, be inferred a right to receive payment from
day to day, and receive paynent for the broken period.

(i) [21898] I Ch. 775-

(2) [21901] I ¢Ch. 728.

(3) [21900] 82 L.T.. 621; on appeal [1901] | QB., 613

(4) (1899) WN. 216, 235; 69,L.J. Ch. 18 (Wight J.).

(5) (1889) | Meg. 385.

(6) Tines, Nov. 10, 1903. P. 3.

(7) [21901] | QB. 613

(8) [1921] 2 H B,D. 766.
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It really depended on the circunstances of each case whet her
to draw that inference or not. |In any event we have not

bef ore us under the terns of the Managi ng Agency Agreenents
any provision for payment of renmuneration " at the rate of
any particular suma, year and the ratio of the four cases
referred to by Palner in the passage quoted above as also
the observations ' of Lord Sterndale M R at page 777 in
Moriarty's case (1) set out above are sufficient to enable
us to hold that when the renuneration or conm ssion is ex-
pressed at so rmuch per annum w thout anything nmore it would
anount in law to a stipulation for the -paynent of
remuneration per year and the servant would not be entitled
to get any remuneration unless and until he has conpletely
performed his contract and such performance would  be a
condition precedent to the recovery of any wages or salary
for that definite period of service. That would be the
position even if the remuneration was to accrue /due and
becomes vested at stated periods and unless the servant
performed the condition and fulfilled his duty as a faithfu

servant down to that stipulated date or the stated period no

salary would accrue due and become payable to himuntil _at
the end of such period of service.
W shall now exanmine the terms of the Managing Agency

Agreenents with a viewto see whether the Sassoons were
entitled thereunder to renuneration or conmission for the
br oken peri ods. The Agreenent between the E. D. ~ Sassoon
United MIls Ltd. and the Managi ng Agents was for a fixed
period of 30 years fromthe date of the registration of the
Conpany and thereafter until they resigned or were renoved
fromtheir office by a special resolution of the Conpany and
the appointment of the firmof E. D . Sassoon and- Conpany
and their assigns was for the whole period. E. D. 'Sassoon
and Conpany and their assigns covenanted and agreed with the
Conpany to be and act as such Agents for the renuneration
and wupon and subject to the terns and conditions therein
cont ai ned. It was lawful for themto assign the agreenent
and their rights thereunder to any person, firmor ' Conpany

(1) [1921) 2 K. B.D. 766.
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having authority by its constitution to becone bound by
these obligations and upon such assignnment being nmde and
notified to the Conpany, the Conpany was bound to recognise
such person, firmor Company as the Agents of the Company in
like manner as if the name of such person, firmor Conpany
had appeared in these presents in lieu of the nanes of the
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partners of E. D. Sassoon and Conpany and as if such person
firm or Conpany had entered into the Agreenent wth the
Conpany and the Conpany agreed upon denand to enter into an
Agr eenent appoi nting such person, firmor Conpany the Agents
of the Conpany for the then residue of the term outstanding
under the Agreenent and with the |like powers and authorities
remuneration and enolunents and subject to the like terns
and. conditions as therein contained. These provisions of
the Agreement showed the continuity of the Managing Agents
who were enployed as the Agents of the Conmpany for this
specified period and under the ternms and conditions therein
recor ded. The new or the substituted Managi ng Agents were
treated as if they had entered into the Agreenent with the
Conpany and their name had appeared in the origina
Agreenent in lieu of E- D. Sassoon and Conpany who were in
the first instance appoi nted the Agents of the conmpany These
Managi ng Agents described as such were to be paid the
remuneration specified in clause 2(a) of the Agreement which
was a conm ssion of 71 per cent  per annum on the annual net
profits. ‘'of ‘the Conpany witha stipulation in regard to the
m ni mum remuneration of Rs. 1, 20,000 per annum C ause 2(d)
speci fi ed when the said comm ssion was to becone due to the
Managi ng Agents and it provided that the conm ssion was to
be due to themyearly on the 31st March in each and every
year during the / continuance of the Agr eenent . The
conmi ssion was thus an annual paynent cal cul ated upon the
annual net profits of the Conpany and was to be due to the
Managi ng Agents yearly on the 31st March in each and every
year. Unless and until the annual net profits of the
Conpany were determ ned the 71/2 per cent. commi ssion could
not be ascertained but the sumnone the | ess becane due on
333
the 31st March in each and every year foll ow ng the close of
the accounting year of the Conpany. The’' anpunt of such
comm ssion did not become a debt’ owing by the Conpany to
the Managi ng Agents until the 31st March in each and every
year and was to be paid imediately after the annua
accounts of the Conmpany had been passed by the sharehol ders.
The postponenent of the date of paynent, in this ‘manner
however did not prevent the amount of the commission thus
ascertained becom ng due to the Managing Agents and it was
on the 31st March in each and every year that the anpbunt of
conmi ssion thus calculated at 71 per cent.# per annumon the
annual net profits of the Conpany becane due by the Conpany
to the Managing Agents. Until and unless . the  accounting
year of the Conpany had gone by and the Managing Agents had
served the Conpany as their Agents for the full ~period no
part of the Managi ng Agency commi ssion which was payabl e per
year in the manner aforesaid could becone due to them and
the performance of the service, for the year was a condition
precedent to the Managi ng Agents being entitled to any part
of the renmuneration, or commi ssion for the accounting vyear
of the- Conpany. The Managi ng Agency Agreenent therefore
was an entire and indivisible contract stipulating a paynent
of remuneration or conm ssion per year and enjoi ned upon-the
Managi ng Agents the duty and obligation of rendering the
services to the Conpany for the whole vyear by way of
condition precedent to their earning any renuneration or
conmi ssion for the particul ar accounting year
It was however urged that clause 10 of the Managi ng Agency
Agreenent itself contenplated a broken period, because there
was nothing therein to prevent the Managing Agents from
assigning the Agreenent and their rights thereunder at any
time in a particular year during the continuance of the
Agr eenent . If the Managi ng Agents therefore could assign
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the Agreenment and their rights thereunder it could not be
suggested that neither the transferors who could not
conplete the year of service nor the transferees who had
al so not rendered the services as the Managing Agents for
t he
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whol e of the accounting year could earn any renmuneration or
conmi ssion which would be payable to the managing Agents
only if they rendered the services to the Conpany for the
whol e year. It therefore followed as a necessary corollary
that both the transferors and the transferees would be paid
their renuneration or conm ssion and both would be entitled
to the proportionate conmi ssion for the respective periods
during which they rendered services as Managing Agents to
the Conpany. This argunent however ignores the fact that
what ever be the position as between the transferor and the
transferee, whatever be their arrangenents inter, se,
what ever be the periods of the year during which they m ght
have served the Conpany in their capacity as the Managing
Agents, the Managi ng Agents as described in the recitals and
clauses | _and 3 of the Managi ng Agency Agreenent were one
entity and no severance of | such periods of service during
the course of a particul ar year was ever contenpl ated under
the Agreenent. On assignnent, the transferee becane the
Managing Agent as if its name had been ‘inserted in the
Managi ng Agency Agreenent fromthe beginning. For the
future period the transferor effaced itself and t he
transferee took the place of the transferor ‘and preserved
the continuity of « the Managing Agency so  that whoever
happened to satisfy the description of the Managing Agents
at the tinme when the comm ssion for the accounting vyear
became due to the Managi ng Agents thus described, which was
expressly stated to be due yearly on the 31st March in each
and every year, becanme entitled to receive the debt ' which
thus became due and to the payment thereof after the annua
accounts of the Conpany had been passed by the sharehol ders.
The stipulation for the Conpany executing in favour of the
new or the substituted Mnaging Agents an Agr eenent
appointing them the Agents of the Conpany for the then
residue of the term outstanding under the -Agreement was
nerely consequential upon the earlier provision therein
cont ai ned which stated in so many terns that the Conpany was
bound to recognise such new or substituted Managi ng ~Agents
inlike manner as if their names had appeared in the
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md Agreenment in lieu of the partners of E.D. Sassoon and
Conpany and as if they had entered into the Agreement wth
the Conpany. The rights of such new or substituted. Agent s
were created by the very terns of clause 10 of the Agreenent
and the formal enbodi ment thereof in the fresh Agreenent to
be entered into by the Conpany with them nerely “confirned
the rights which had al ready been created in them under that
cl ause.

It was further pointed out that at the end of the WManaging
Agency Agreenent if not earlier, during the continuance
thereof there would certainly be a broken period because the
period of 30 years stipulated in clause | of the Agreenent
woul d certainly expire on some date in February, 1950. The
cal endar year would expire on the 31st Decenber, 1949, and
there would of necessity be between the date of the
expiration of the calendar year and the date of the
expiration of the termof the agreenment a period of about 2
nont hs which would certainly be a broken period and not a
full year. What woul d happen however on the expiration of
the period of the Managi ng Agency Agreenent cannot affect
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the construction of the relevant terns of the Agreenent
which have reference to a year or years during t he

conti nuance of the Agreenent. It is unnecessary to
speculate as to whether by reason of the fact that E D
Sassoon and Conpany nust have received the full year’s

remuneration or commssion at the end of the first
accounting year of the Conpany ending wth the 31st
Decenmber, 1920, they might just as well give up, if need be,
their remuneration or comm ssion for the last two nonths on
the expiration of the termof the Managi ng Agency Agreenent.
We see nothing in the terms of the Managi ng Agency Agreenent
whi ch woul d compel or induce us to hold that there nust as a
matter of necessity be inferred therefroma right to receive
remuneration or conmi ssion for a broken period.

Learned counsel for Chidanmbaram Mulraj and Company Ltd.
however sought to distinguish the terms of the Mnaging
Agency Agreenent of the El phinstone Spinning and Waving
Conpany Ltd. fromthose of the
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Managi ng ‘Agency Agreenent of the E. D. Sassoon United MlIls
Conpany Ltd.~ even though as stated 'before no such
di stinction was made  either before the i ncone-t ax
authorities or the H gh Court. He contended that there was
nothing in the Agency  Agreement wth the El phi nst one
Spi nning and Waving Conmpany Ltd. which corresponded wth
clauses 2(a), 2(d) and clause 10 of the Agreenent between
the E. D. Sassoon United MIIls and their Managing Agents.
The only termwhich was to be found in the Agency Agreenent
of the El phinstone Spinning and Wavi ng Conpany Ltd. was
that the Conpany was during the continuance of the Agreenent
to pay to the Managi ng Agents who were there described as E
D. Sassoon and Conpany Ltd. their successors and their
assigns by way of renuneration a conm ssion of ten per cent.
on the net profits of the Conpany and a further sum of Rs.
1,500 per nonth. There was besides clause 6 of the
Agr eenent which conferred upon the NManagi ng Agents the right
of retainer, and reinbursenent iniconnection inter alia with
all suns due to them for commission or otherw se. These
terns it was submitted did not constitute the -paynment of
remuneration or comm ssion a payment per annumand it was
not possible to argue that the Sassoons were not entitled to
any renmuneration or conmssion for a broken peri od
t her eunder.

It may however be observed that the Managing Agency
Agreenent with which we are here concerned was the Agreenent
dated the 23rd My, 1922, between the Conpany -and the
Sassoons and the Managi ng Agents there described were E. D
Sassoon and Conpany Ltd on behalf of thenselves, their
successors and assigns. Clause 1 of the Agreenent enployed
the Sassoons, their successors and assigns the Agents of the
Conpany from the 1 st February, 1,922, for the “unexpired
portion of the termof 60 years comencing from the 3rd
July, 1919, and it was these Managi ng Agents thus descri bed,
viz., the Sassoons, their successors and assigns, who were
during the continuance of the Agreenent to be renunerated by
a commission of 10 per cent. on the net profits of the
Conpany and the Conpany agreed to pay such commission to
them The
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right of retainer and rei nbursenent reserved under clause 6
of the Agreenent would not carry the transferees any further
because it -was in respect of all suns due to them for
comm ssion or otherwise. Unless and until the comm ssion
becane due to themthey had no such right of retainer. It
woul d still have to be determ ned whet her any sum becane due
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to themby way of such comm ssion. Wether any comni ssion
becare due to them woul d depend upon the construction of
clause 3 of the Agreenent and under that «clause the
comm ssion cal cul ated at 10 per cent. of the net profits of
the Conpany was to become due to themand was to be paid by
the Conpany to them during the continuance of the Agreenent.
W have got to determne what is the full inplication of
this clause of the Agreenent,-"the comm ssion of 10 per
cent. on the net profits of the Conpany." The word "profits"
has a welldefined | egal neaning as was observed by Lord
Justice Fletcher Multon at page 98 in The Spani sh Prospect-
ing Company Limted(1):

"The word "Profits’ has in ny opinion a welldefined |ega
neaning, and this neaning coincides with the fundanenta
conception of profits  in general parlance, although in
nmercantile phraseol ogy the word may at tines bear neanings
indicated by the special context which deviate in sone
respects from this fundanmental  signification. "Profits’
inmplies a conparison between the state of a business at two
specific ' dates usually separated by an interval of a vyear
The fundanmental neaning is the ampunt of gain made by the
the business during the year. ~ This can only be ascertained
by a comparison of the assets of the business at the two
dates."

This concept of the termwas al so adopted by M. Justice
Mahaj an, as he then was, in Comnm ssioner - of Incone-tax,
Bonbay v. Ahnedbhai Umarbhai and Conpany, Bonbay(2):
"Profits of a trade or business are what is gained by the
busi ness. The terminplies a conparison between the state
of business at two specific dates separated by, an interva
of a year and the fundanenta

(i) [21911] i Ch. D. 92.
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(2) [1950] i8 I.T.R 472 at page 502.

338

meaning is the amount of gain made by the business during
the year and can only be ascertai ned by a conparison of the
assets of the business at the two dates, the increase / shown
at a later date conpared to the ,earlier date represents the
profits of the business."

It was urged before us that there was nothing inthe terns
of the Agreenent which provided that the profits were to be
ascertained at the end of every year, and there was nothing
to prevent the Conpany if it so chose from casting “its
accounts and ascertaining the net profits-half yearly or
quarterly or even every nmonth by preparing trial ~ bal ance
sheets in that manner. Theoretically speaking all this my
be possible but we have got to construe the Agreenents
arrived at between business people in a, business sense.
Odinarily in the case of business or trading concerns
accounts of profits are not nade except at stated “intervals
usual ly separated by a year. Particularly in the case of
[imted Comnpanies incorporated under the |ndian Conpanies
Act the accounts are cast every year and the net profits
earned by the Conpany are ascertai ned every year both for
the declaration of dividends and for subnmitting the returns
to the inconme-tax authorities. Under section 131 (l)of the
I ndi an Compani es Act of 1913 every Conpany was required once
at least in every year and at intervals of not nore than 15
nonths to cause the accounts to be bal anced and a bal ance
sheet to be prepared which was called the annual bal ance
sheet . The first schedule to the Conpanies Act which
contained the regulations by which unless excluded the
affairs of the Conpany were to be governed provided under
Regul ation 106 the preparation once at |east every year of
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the profit and |oss account for the period and under the
Regul ation 108 for the bal ance sheet to be made out in every
year and |l aid before the Conpany in general meeting. Having
regard to the course of business which prevailed in this
Conpany al so so far as it is evidenced by the fact that the
account of the Managi ng Agency comm ssion was made up for
the cal endar year 1943 and was paid to Chidanbaram Ml ra;
and Conpany Ltd., who becane the Managi ng Agents in place

and stead of the Sasssoons in the year 1944, it s
reasonabl e to assunme that the
339

accounts of this Conpany were throughout nade up at the end
of every cal endar year. 'The profit and | oss of the Conpany
was then ascertained and a conmi ssion of 10 per cent. on the
net profits of the Conpany was paid to the Managi ng Agents
of the Conpany for the, tinme being. In the case of linited
Conpanies |like those before us we would be justified in
presum ng that normally the accounts are nade up every year
and even though there may be a theoretical possibility of
the accounts being cast half yearly or quarterly or even
every nonth no such procedure would be adopted by the
Conpany. In any event it would be absurd to suggest that
the profits of the Company could accrue fromday to day or
even fromnonth to nonth. The working of the Conmpany from
day to day could certainly not indicate any profit or |oss.
Even the working of the Conpany fromnmnth to nonth could
not be taken as a reliable guide for-this purpose. |If the
profit or loss has got to be ascertained by a conparison of
the assets at two stated periods, the nost businesslike way
of doing it would be to do so at stated intervals of one
year and that woul d be a reasonable period to be adopted for
the purpose. |In the case of |arge business concerns |ike
these the working of the Conmpany during a particular. nonth
may show profits and the working in a particular nmonth nay
show | oss. The working during the earlier part of the year
may show profit or loss and workingin the later part of the
year nay show loss or profit which woul d go to
count erbal ance the profit or |oss as the case-may be in the

earlier part of the year. It may as well happen that the
profits which the Conpany may appear to have -earned during
the earlier nmonths of the year or even during the 1l nonths

of the year may be considerably reduced or even w ped  out
during the later nonths or the last nmonths of the vyear by
reason of sone catastrophe or unforeseen events. It would
be therefore reasonable to assune that the profit or |loss as
the case nmay be should be determined at the end of every
year so that on such calculation of net profits the Managi ng
Agents may be paid their remuneration or commssion at. the
percentage stipulated in the Managi ng Agency Agreenent and
340

the shareholders also be paid dividends out of -the net
profits of the Conpany. W are sure that these were the
consi derations which weighed with the Managi ng Agents of
this Conpany in not taking up any such contention before the
| ncone-t ax authorities and the Hi gh Court t hat t he
remuneration or commssion payable to them under t he
Managi ng Agency Agreenent was not payable per year and the
contention put forward before us in this behalf was a clear
after-thought. W would be therefore justified in treating
the terns and conditions in regard to the payment of
Managi ng Agency Commission in both these Managing Agency
Agreenents as on a par with each other stipulating for such
paynment per year on the net annual profits of the Conpanies.
If this be the true construction of the Mnaging Agency
Agreenents it follows that the contract of service between
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the Conpanies and the WMnaging Agents was entire and
i ndi visible, that the renuneration or conm ssion became due
by the Conpanies to the Managi ng Agents only on conpletion
of a definite period of service and at stated periods, that
it was a condition precedent to the recovery of any wages or
salary in respect thereof that the service or duty should be
conpletely performed, that such renuneration constituted a
debt only at the end of each such period of service and that
no renuneration or conm ssion was payable to the Mnaging
Agents for broken periods.

The question still remains whether the remuneration for the
broken periods accrued to the Sassoons and the contention
which was strenuously ‘urged before us on behalf of the
transferees was that the Sassoons had rendered the services
in ternms of the Managi ng Agency Agreenments to the respective
Conpani es, that the services thus rendered were the source
of income and whatever incone could be attributed to those
services was earned by the Sassoons and accrued to them in
the chargeable accounting period though it was ascertained
and paid 'inthe year 1944 to the transferees.

The word  "earned" has not been used in section 4 of the
I nconme-tax Act. The section talks of " incone,
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profits and gains from what ever source derived which (a)
are received by or on behalf of the assessee, or (b) accrue
or arise to the assessee in the taxable territories during

the chargeabl e accounting period. Neither the word i ncone
" nor the words "is received," "accrues" and " arises " have
been defined in the Act. The Privy Council in Comm ssioner

of Income-tax, Bengal v. Shau Wallace & Co.(1) attenpted a
definition of the termincome ™ in the words follow ng : -

" Incone, their Lordships think, in the Indian lncone-tax
Act, connotes a periodical nonetary return” coming.in wth
some sort of regularity, or expected regularity from
definite sources. The source is not necessarily one which
is expected to be continuously productive, but it nust be
one whose object is the production of a definite return
excluding anything in the nature of a nere windfall."
Mukerji- J. has defined these terms in Rogers Pyatt Shellac
& Co. v. Secretary of State for India(2):

" Now what is income? The -termis nowhere defined in the

Act...... In the absence of a statutory definition we nust
take its ordinary dictionary neaning that which conmes in as
the periodical produce of one’s work, business, lands  or

investments (considered in reference to ~its ~anmount and
comonly expressed in terns of noney) ; annual or periodica

receipts accruing to a person or corporation " (Oxford
Dictionary). The word clearly inplies the idea of receipt,
actual or constructive. The policy of the\ Act is to / make
the anmpbunt taxable when it is paid or received either
actually or constructively. i Accrues,’ arises’ and | is
received are three distinct terns. So far as receiving of
income is concerned there can be no difficulty; it conveys a
clear and definite meaning, and | can think of no expression
which nmakes its neaning plainer than the word ' receiving

itself The words | accrue and arise also are not defined in
the Act. The ordinary dictionary neanings of these words
have got to be taken as the nmeanings attaching to them
Accruing’ is synonynmous with "arising’ in the sense

(i) .L.R 59 Cal. 1343 at p. 1352.

(2) 11.T.C. 363 at P. 371
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of springing as a natural growh or result. The three
Expressions accrues, | arises ' and | is received ' having

been used in the section, strictly speaking 'accrues’ shoul d
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hot be taken as synonynous with | arises’ but on the
di stinct sense of growing up by way of addition for increase
or as an accession or advantage; while the word | arises’

nmeans comes into existence or notice or presents itself.
The former connotes the idea of a growh or accunul ati on and
the latter of the growh or accunulation with a tangible
shape so as to be receivable. It is difficult to say that
this distinction has been throughout maintained in the Act
and perhaps the two words seemto denote the same idea or
ideas very similar, and the difference only lies in this
that one is nore appropriate than the other when applied to
particular cases. It is clear, however, as pointed out by
Fry L.J. in Colquhounv. Brooks(1), [this part of the
decision not having been affected by the reversal of the
decision by the House of Lords(2)] that both the words are
used in contradistinction to the word " receive " and
indicate a right to receive: They represent a stage
anterior ‘to the point of tine when the incone becones
receivable and connote a character of the income which is
nore or l'ess inchoate.

One other matter need be referred to in connection with the
secti on. VWhat is sought to be taxed must be incone and it
cannot be taxed unless it has arrived at a stage when it can
be called '"incone ."

The observations of Lord Justice Fry quoted above by Mikerji
J. were made in Col quhoun v. Brooks(1l) while construing the
provisions of 16 and 17 Victoria Chapter 34 section 2
schedule 'D . The words to be construed there were’ profits
or gains, arising or accruing’ and it was observed by Lord
Justice Fry at page 59:

" In the first place, | would observe that thetax is in
respect of 'profits or gains arising or-accruing.’ | cannot
read those words as neaning | received by.’ I f the enactnent

were limted to profits and gains 'received

(i) (1888) 21 QB.D. 52 at P. 59

(2) (1889) 14 APP. Cas. 493.
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by’ the person to be charged, that limtation would apply as
much to all Her Majesty’'s subjects as to foreigners residing
in this country. The result’ would be that —no incone-tax
woul d be payabl e upon profits 'which accrued but which were
not actually received, although profits mght have been
earned in the kingdom and m ght have accrued in the kingdom
| think, therefore, that the words | arising or accruing are
general words descriptive of a right to receive profits.”

To the sane effect are the observations of Satyanarayana Rao
J. in Comm ssioner of Incone-tax, Madras v. ~Ananallais
Tinmber Trust Ltd. (1) and Mukherjea J. in Conm ssioner of
I ncome-tax, Bonbay v. Ahnedbhai Umarbhai & Co., Bonbay(2)
where this passage fromthe judgnent of Miukerji J. in Rogers
Pyatt Shellac & Co. v. Secretary of State for India(3), is
approved and adopted. It is clear therefore that incone may
accrue to an assesee w thout the actual receipt of the same.
If the assessee acquires a right to receive the incone, the
income can be said to have accrued to himthough it may  be
recei ved later on its being ascertained. The basi c
conception is that he nust have acquired a right to receive
the income. There nmust be a debt owed to himby sonebody.
There nust be as is otherw se expressed debitumin presenti,
solvendum in futuro; See W S Try Ltd. . Johnson
(I nspector of Taxes)(4), and Webb v. Stenton and Ohers,
Gar ni shees(5). Unless and until there is created in favour
of the assessee a debt due by sonebody it cannot be said
that he has acquired a right to receive the income or that
i ncome has accrued to him
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The word "earned" even though it does not appear in section
4 of the Act has been very often used in the course of the
judgrments by | earned Judges both in the H gh Courts as well
as the Suprenme Court. (Vide Conmissioner of |ncone-tax,
Bonbay v. Ahnedbhai Unmarbhai & Co., Bonbay( 6), and
Conmi ssi oner of Incone-tax, Madras v. K R M T. T.
Thi agaraj a Chetty & Co. (7).

(i) 18 1.T.R 1 333 at P. 342. (5) Il QB.D. 5i8 at pp
522 and 527’

(2) [19501] S.C. R 335 at P. 389. (6) [1950] S.CR
335 at P. 364.

(3) I 1.T.C. 363 at P. 372. (7) 24 1.T.R 525 at P
533.

(4) [1946] | A E.R 532 at P. 539.
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It has al so been used by the Judicial Commttee of the Privy
Council in Conmissioners of ~Taxation v. Kirk(1). The
concept- however~ cannot be divorced from that of income
accruing 'to the assessee. |f incone has accrured to the

assessee it is certainly earned by himin the sense that he
has contributed to its production or the parenthood of the
incone can be traced to him ~ But in order that the incone
can be said to have accrued to or earned by the assessee it
is not only necessary that the assessee nmust have
contributed to its/accruing or arising by rendering services
or otherwi se but he must have created a debt in his favour
A debt nust have come into existence and- he nmust have
acquired a right to receive the paynent. Unless and unti
his contribution or parenthood is effective in bringing into
exi stence a debt or-aright toreceive the paynent or in
other words a debitumin presenti, solvendumin futuro it
cannot be said that any incone has accrued to him . The nere
expression "earned" in the sense of rendering the 'services
etc., by itself is of no avail

If therefore on the construction of ~the Mnaging Agency
Agreenents we cannot come to the conclusion that the
Sassoons had created any debt in their favour or had
acquired a right to receive the paynents fromthe Conpanies
as at the date of the transfers of the Managi ng Agencies -in
favour of the transferees no incone can be said to have
accrued to them They had no doubt rendered services _as
Managi ng Agents of the Conpanies for the broken periods.
But unless and until they conpleted their performance, viz.,
the conpletion of the definite period of service of a year
which was a condition precedent to their being entitled to
recei ve t he remuneration or conmi ssion sti pul at ed
thereunder, no debt payable by the Conpanies was created in
their favour and they had no right to receive any paynent
from the Conpanies. No remuneration or conmission  could
therefore be said to have accrued to themat the dates of
the respective transfers.

It was however urged that even though no incone can be said
to have accrued to the Sassoons at the date of the
respective transfers which could be the

(1) [21900] A C 588 at p. 592,
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subj ect-matter of any assignment by themin favour of the
transferees, the nmonent the renunerati on or commi ssion was
ascertained at the end of the cal endar year and became a
debt due to the Managing Agents under the terns of the
Managi ng Agency Agreenments it could be referred back to the
period in which it was earned and the portions of the
remuneration or conm ssion which were earned by the Sassoons
during the broken period could certainly then be said to be
the income which had accrued to themduring the chargeable
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accounting period.

Rel i ance was placed is support of this position on
Comm ssioners of Inland Revenue v. Gardner Muntain & D
Anbrunenil, Ltd.(1). The assessee in that case carried on
inter alia the business of underwiting Agents, and entered
into Agreements with certain underwiters at Lloyds under
which it was entitled to -receive as renuneration for its
services in conducting the Agency, comri ssions on the net
profits of each year’s wunderwriting. The Agr eenent s
provided that " accounts should be kept for the period
endi ng 31st Decenber in each year and that each such account
shal | be nade up and bal anced at the end of the second cl ear
year fromthe expiration of the period or year to which it
relates and the anpbunt then renaining to the credit of the
account shall be takento represent the anmount of the net
profit of the period or year to which it relates and the
conmi ssion payable to the Conpany shall be calculated and
paid thereon." The accounts for the underwiting done in the
cal endar ‘'year 1936 were nade up at the end of 1938 and the
guestion ' that arose was whether the assessee was liable to
addi ti onal assessnent in respect of the conmm ssion on under
witer's profits from the policies underwitten in the
cal endar year 1936 in the year in which the policies were
underwritten or in the year when the accounts were thus nade
up. The assessee contended that the contracts into which it
entered were executory contracts, under which its services
were not conpleted or paid for, as regards conm ssion, unti
the conclusion of the relevant account; that the profit in
the form of conm ssion was

(1) 29 T.C 69.
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not ascertainable or earned, and did not arise, until that
time and that the additional assessnent which was made in
the year in which the policies  were underwitten should

accordi ngly be di scharged. The ~ Speci al , Commi ssi oner
allowed the assessee’s contention and, discharged the
addi ti onal assessment . The decision of the Speci a
Comm ssioners was confirmed on appeal by Macnaghten /J. in

the King' s Bench Division of the Hgh Court. ~The Court of
Appeal however reversed this decision.and a further appeal
was taken by the assessee to the House of Lords. The House
of Lords held that on the true construction of t he
Agreenents, the conmissions in question were earned by the

assessee in the year in which t he pol ici es wer e
underwitten, and nust be brought into account accordingly
and confirmed the decision of the Court of Appeal. It may

be noted that the charge was on profits arising in each
chargeabl e accounting period and the profits were to be
taken to be the actual profits arising in the chargeable
accounting period. The ratio of the decision was that the
comm ssion paid was remuneration for services conpletely
performed in the particul ar year, that, the assessee had at
the end of the year done everything it had to do to earn it
and that it was remuneration for work done and conpletely
done in the particular year though it was ascertained and
paid two years later. Viscount Sinon in his speech at page
93 stated that the assessee had acquired a legal right to be
paid in futuro and that the principle was to refer back to
the year in which it was earned so far as possible
remuner ati on subsequently received even though it could only
be precisely calculated. afterwards. Lord Wight in his
speech at page 94 said that it was necessary to determine in
what year the Comm ssion was earned, or in the |anguage of
the Act, in what year the assessee’'s profits arose and
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observed at page 96 : -

"I agree with the Court of Appeal in thinking that the
necessary conclusion fromthat nust be that the right to the
conmission is treated as a vested right which has accrued at
the time when the risk was underwitten, It has then been
earned, though the profits resulting from the insurance
cannot be then
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ascertained, but in practice are not ascertained until the
end of two years beyond the date of underwiting. The right
is vested, though its valuation is postponed,’” and is not
nmerely postponed but depends on all the contingencies which

are inevitable in any insurance risk, |osses which my or
may not happen, returns of premium prenmuns to be arranged
for additional risks, reinsurance, and the whol e catal ogue
of uncertain future factors. . Al these have to be brought
into account according to ordinary comercial practice and
under standi ng. But the delays and difficulties which there
may be in any particul ar case, however they nmay affect the
profit, '‘do not ~affect the right for what it eventually
proves to be worth."

Lord Sinonds in his speech at page 110 stated:"

It is clear to me that the commission is wholly earned in
year 1 in respect of the profits  of t hat year’s
underwriting. |If so, I should have thought that it was not
arguabl e that that conmm ssion did not accrue for incone-tax-
purposes in that sane year though it was not ascertainable
until later."

The fact that the account of the comni ssion could not be
made up wuntil later did not nake any difference to the
position that the conmi ssion had been wholly earned during
the chargeabl e accounting period and the incone had ' accrued
to the assessee during that period.

Learned counsel for the transferees also relied upon the
deci sions in Bangal ore Wollen, Cotton and Silk MIls Co.,
Ltd. v. Comm ssioner of Income tax, Madras(1l), and Turner
Morrison and Co., Ltd. v. Commissioner of Income-tax, West
Bengal (2), to show that as and when the sal e proceeds were
recei ved by the Conpany the profits nade by the Conpany were
enmbedded in those sale proceeds and if that was so the
percentage of the net profits which was payable by the
Conpani es to the Managi ng Agents as and by way of comm ssion
was simlarly enbedded in those sale proceeds. I'f the
profits thus accrued to the Conpany. during the chargeable
accounting period the conm ssion payable to the Managing
Agents also could be said to have accrued to them during
that peri od.

(1) [21950] is I.T.R 423.

(2) 11953) 23 I.T.R 152.

348

It is no doubt true that the accrual of income “does not
depend wupon its ascertainnent or the accounts cast by
assessee. The accounts may be made up at a much | ater date.
That depends upon the conveni ence -of the assessee and also
upon the exigencies of the situation. The anount of the
income, profits or gains nay thus be ascertained later on
the accounts being nade up. But when the accounts are thus
made up the incone, profits or gains ascertained as the
result of the account are referred back to the chargeable
accounting period during which they have accrued or arisen
and the assessee is liable to tax in respect of the sane
during that chargeabl e accounting period. "The conputation
of the profits whenever it may take place cannot possibly be
allowed to suspend their accrual ..:... ................. "
"The quantification of the commissionis not a condition




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of 42

precedent to' its accrual." (Per Ghulam Hassan J., in
Comm ssioner of Incone-tax, Madras v. K B. M T. T
Thi agaraja Chetty and Co.(1l). See also |saac Holden and
Sons, Ltd. v. Conmissioners of Inland Revenue(2), and
Conmi ssioners of Inland Revenue, Vv. Newcastle Breweries
Ltd.(3). What has however got to be determned is whether
the incone, profits or gains accrued to the assessee and in
order that the same nmay accrue to himit is necessary that
he must have acquired a right to receive the sane or that a
right to the incone, profits or gains has becone vested in
him though its valuation may be postponed or though its
materialisation. may depend on the contingency that the
making up of the accounts would show incone, profits or
gai ns. The argurment that the income, profits or gains are
enbedded in the sale proceeds as and when received by the
Conpany also does not help the transferees, because the
Managi ng Agents have no share or interest in the sale
proceeds received as such. They are not co-sharers with the
Conpany and no part of the sale proceeds belongs to them
Nor is there any ground for saying that the Conpany are the
trustees for ~the business or any of the assets for the
Managi ng Agents. The Managing Agents cannot therefore be
said to have acquired a

(1) 24 1.T.R 525. ‘at P.” 534.

(2) 12 Tax Cases 768.

(3) 12 Tax Cases 927.
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right to receive any conmission unless and until the
accounts are made up at the end of the year, the net profits
ascertained and the anmount of conm ssion due by the Conpany
to the Managi ng Agents thus determ ned. (See Conmm ssioners
of Inland Revenue v. Lebus(1) ).

It is cleat therefore that no part of the  Managi ng ' Agency
comm ssion had accrued to the Sassoons at the dates of the
respective transfers of the Agencies to the transferees.

The two decisions which were sought to be distinguished by
the Hi gh Court in the judgnents under appeal also  support
this concl usion. In the unreported decision of ‘the High
Court of Bonbay in Comm ssioner of Excess Profits Tax,
Bonbay City v. Messrs. P. N Mehta and Sons(l), the
Managi ng Agency Agreenent was couched in the very sane termns
as that of the E. D. Sassoon United MIIs Company Ltd. The
Managi ng Agents were to be paid 10 per cent. of the net
annual profits nade by the Conpany with a guaranteed m ninmum
comm ssion of Rs. 15,000 per annum The accounting year of
the Conpany was the cal endar year. The Tribunal had held
that the annual profits could only be ascertai ned when the
accounts of the Conpany were nade up and it was then _that
the 10 per cent. conm ssion would accrue to the WManaging
Agent s. The contention of the Departnent was that ~as the
Managi ng Agents worked as such fromday to day and hel ped
the Conpany to earn profits, profits accrued to them from
day to day and not at the end of the year. This contention
was negatived by the H gh Court :-

"It is only on net annual profits that the Managi ng Agents
are entitled to any comm ssion. A Conpany nmay have worked
"for six nonths at a loss, for the remaining six nmonths it
may rmake a large profit so as to wipe off the |oss, and have
a net profit to show It is only as a result of the working
of the MIIs for the whole year that it will be possible to
ascertain whether the MIls have worked at a loss or at a
profit, and what the profit was. Therefore, the Managing
Agents are only entitled to a conmi ssion on the result of
t he

(1) [ 1946] i A E.R 476 ; S.C 27 Tax Cases 136.
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working of the MIls for a whole year. |If the working shows

a net annual profit which gives thema conmission of nore
than Rs. 15,000 on the basis of 10 per cent., they are
entitled to that amount. 1f, on the ,other hand, the
working does not show a profit, which entitles them to a
comission of Rs. 15,000 they are in any case entitled to
that amount. Therefore in our opinion, the Tribunal rightly
held that the accrual of the conmission was at the end of
the calendar vyear, which was the year maintained by the
MIlls and not fromtinme to time as contended by the Depart-
ment . "

In the case of Salt and Industries Agencies Ltd., Bonbay v.

Commi ssi oner of |ncone-tax, Bonbay City(1),, the question
for the consideration of the Court no doubt was what was the
pl ace where the profits had accrued. In determning the

pl ace where the profits had accrued it was however necessary
to find when the profits had accrued to the assessee and it
was held that, what was conclusive of the matter was the
consi deration —as to when the right to Managi ng Agency com
nm ssion arose and when did the Conpany becone liable to pay
Managi ng Agency conmi ssion to the Managi ng Agents and it was
further held that it was only when all the accounts of the
wor ki ng of the Conpany were submitted to the head office in
Bonbay and the profit was determned that it could be said
that a right to receive a conm ssionat the rate specified
in the Managi ng Agency Agreenent had arisen and the Managi ng
Agents becane entitled to a certain specified comm ssion

These considerations are germane to the question. which we
have to decide in these appeals and support the  concl usion
whi ch we have already arrived at, that the right to receive
the commi ssion woul d arise and the income, profits or. gains
woul d accrue to the Managi ng Agents only at the end of the
cal endar year which was the terminus a quo for the making up
of the accounts and ascertaining the net profits earned by
the Conpany. We fail to see how these cases which were
relied upon by the Revenue before the Hi gh Court could, be
di stingui shed in the manner in which it was done.

(i) iSI.T.R 58.
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W were invited by the | earned counsel for the Sassoons to
approach the question from another point of view and that
was that what had been transferred by the Sassoons to the

transferees was a source of income, viz., the Managing
Agency which was to run for the unexpired residue  of the
term It was urged that where a source of .incone was

transferred any income which accrued fromthat source after
the date of the transfer was the transferees’ inconme and not
of the transferors, and that it was immterial (a) that at
the date of the transfer there was an expectation that at a
future date i ncone woul d accrue, (b) that the transferor by
the work before the transfer had contributed to -create any
i ncome which might eventually accrue and (c) that because of
the expectation of incone a higher price had been paid for
the transfer.

Reliance was placed in this connection on the case O
Commi ssioners of Inland Revenue v. Forrest (1). In that
case the assessee purchased certain shares on the 25th
Noverber, 1919, and paid an excess price " to cover the
portion of the dividend accrued to date." A dividend of 10
per cent. for the period ending on 28th February, 1920, was
declared on the 13th May, 1920. The contention of the
assessee was that the dividend should be treated as capita
in view of the terms of the contract of purchase and not
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included in the conputation of his incone. Under the
provisions of the Inconmetax Act the dividends which were
receivable by him 'were required to be included in the
conputation of his incone. The Ilearned Judges however
di scussed the Ilegal effect of such a transaction of the
purchase of shares. Lord O mdal e observed at page 709: -

" The val ue of the shares had to be determned as a nmatter
of bargain between the parties, and the purchaser thought
that it was not unreasonable that he should pay sonething
over par for them because of the possibility, not the
certainty but the possibility, of a dividend six nonths
afterwards being paid upon the shares so purchased by him"
Lord Anderson observed at page 710:-

(i) 8 Tax Cases 704.
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He buys two things with his nmoney. He buys, in the first
place, a share of the assets of the industrial concern
proportionate to the nunber of shares which he hat ;
purchased; and he al'so buys the right to participate in any
profits which the Conpany nay make in the future. Now, when
a transaction of this nature is entered into during the
currency of the financial year of the industrial concern it
is obvious that what happens is this, that not only is a
part of the assets purchased outright but that a chance is
bought as well-a chance of sharing in any profits which nmay
be made during the currency of that financial year."

Wgnore (H M Inspector of Taxes) v., Thomas Sumerson and
Sons, Limted (1) was the case of a vendor of war |oan stock
bearing interest payable without deduction of tax. The sale
was effected on the 10th April, 1923, with interest rights.
The vendor was assessed for the year 1923-24 in respect of
the anobunt of interest said to have accrued on the stock in
the period between the |last paynent of interest. ‘and the
sale of the stock, it being contended that the ' price
received by the vendor on sale of ~“stock included this
interest. The purchasers said that they were not liable to
tax in respect of the incone which had been accruing on the
security they had purchased in a period anterior to the date
on which they purchased. It was observed that the truth of
the matter was that the vendor did not receive interest and
interest was the subject-matter of the tax. But he received
the price of an expectancy of interest which was not the
subject of taxation. It was not argued that the interest
accrued de die in them and the vendor was held not
assessable in respect of the interest accrued at the date of
the sal e of the stock.

Conmi ssi oners of Ihland Revenue v. Pilcher (2) was the case
of the gale of an orchard inclusive of the ‘year’'s fruit

crop. The assessee had val ued the cherries which were on
the trees at pound 2,500 and had pat a nan imediately in
the orchard after he had purchased it at the. auction. He

commenced to pick the fruit on the 25th My, 1942, and
conpl eted the operations on the

(i) 9 Tax Cases 577.

(2) 3 i Tax Cases 314.
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12th June, 1942. He realised pound, 2,903 as the price of
the cherries. This sumwas brought into the profit and | oss
account as a trading receipt and the contention of the
assessee was that in conmputing his profits he was entitled
to charge the sumof i 2,500 being the purchase price of the
cherries sold for pound 2,903 which sumhad been brought
into credit as a trading receipt. This contention was
negatived and it was observed by Lord Justice Jenkins at
page 332 --
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"1t is a well settled principle that outlay on the purchase
of an incone- bearing asset is in the nature of capita
outlay, and no part of the capital so laid out can, for
i ncome-tax purposes, be set off as expenditure against
i ncome accruing fromthe asset in question."

There is a further passage in the judgnent of Jenkins L. J.
at page 335 which is very instructive. It had been
contended that the revenue should ook at the transaction
fromthe assessee’s point of view and should consider it in
a manner favourable to him This contention was dealt wth
in the manner follow ng: -

One has to renenber that this transaction concerned not
nerely M. Pilcher but also the vendor of the orchard. M.
Pilcher was able to buy the orchard conplete with the
cherries fromthe vendor and by that nmeans, according to his
own cal cul ati on, the cherries stood himin pound 2,500. It
by no neans follows that if he had been m nded to buy the
cherries fromthe vendor apart fromthe land, as a separate
transaction, the vendor would have been willing to sell them
to himfor pound 2,500, or at any price. The difference is
obviously a material one fromthe vendor’s point of view
because, dealing with the matter as he did, he was selling a
capital asset, and the resulting capital receipt, prim
facie, would attract no tax. |If he sold the cherries
separately in the way of trade he would at once have created
an incone recei pt on which, prima facie, tax would have been
exi gi bl e. Therefore the alteration in the form of the
bargain required to make it nore favourable to M. Pilcheer
fromthe tax point of view woul d have involved an alteration
not nerely of formbut of substance owing to its adverse
effect on 46
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the tax situation of the vendor, and it cannot be assuned
that the bargain thus altered would have been one to ' which
M. Pilcher could have secured the vendor’s agreenent."
These observations throw considerable Iight on the situation
obtaining,in the cases beforewus. It will be renenbered
that the total anount of Rs. 75,77,693 received by the
Sassoons on the transfers of the Managi ng Agencies was taken
by themto the " Capital Reserve Account." No part of that
amount was treated by themas a receipt of income-and it is
debatabl e whether any part of the same could have -been
al l ocated as a recei pt of incone even though the transferees
had desired to do so. Al that the transferees obtained
under the deeds of assignnent and transfer-executed by the
Sassoons in their favour was an income bearing asset
consisting of the office of Managi ng Agents, the Managi ng
Agency Agreenent and all the rights and benefits as . such
Managi ng Agents under the Agreenents and no part of the
consideration paid by the transferees to the Sassoons /could
be allocated as a receipt of incone by reason “of their
-contribution towards the earning of the conmissionin the
shape of services rendered by them as Managi ng Agents of the
Conpanies for the broken peri ods. VWhat the transferees
obt ai ned under the deeds of assignnment and transfer was the
expectancy of earning a conmission in the event of the
condition precedent by way of conplete performance of the
obligation of the Managi ng Agents under the Managi ng Agency
Agreenments being fulfilled and a debt arising in favour of
the Mnaging Agents at the end of the stated periods of
service contingent on the ascertai nnent of net profits as a
result of the working of the Conpany during the cal endar
year.

The last case to which we were referred by the |earned
counsel for the Sassoons was The Gty of London Contract
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Corporation, Limted v. Styles (Surveyor of Paxes) (1). The
part of the business taken over by the assessee in that case
consi sted of unexecuted and partly executed contracts. The
contracts were executed after the date of the purchase by
the assessee and the

(1) 2 Tax cases. 239,
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assessee sought to deduct the price paid for the contracts
from the profits arising from their performance. Thi s

deduction was not allowed because whatever price t he
assessee paid for the purchase of the business was treated
as the capital which had been invested for the purpose of
acquiring that business and the assessee could not deduct
from the -net profits of the working of the business after
the date of the purchase any part of the capital which had
been thus invested by it. This result was achieved even
though in the purchase of unexecuted contracts there was
i ncluded the part of the work done towards the performance
of the contracts by the vendors.  The assessee derived the
benefit from such partial execution of the contracts by the
vendors; neverthel ess the val ue of such work was not treated
as any incone which had accrued to the vendors and which
the assessee was entitled to deduct fromits profits arising
fromthe performance by it of those unexecuted contracts.
Learned counsel on /behal f of the transferees contended that
all these cases were concerned with the question whether the
income derived by the assessee out of the -incone bearing
asset after the date of the purchase could be treated as a
capital expenditure 'so far as it forned part of the
consideration paid by the assessee to the vendors and in
none of these cases were the Courts concerned with the
guestion that arises before us, viz., whether any part of
the income which was actually received by the assessees
could be said to have accrued to the vendor. Even though
the question did not arisein terns it 1is nonetheless
involved in the consideration of the question whether the
assessee was liable to pay the inconme-tax on the whole of
the income thus derived by him As was pointed out by
Jenkins L. J. in Conmssioner of Inland Revenue and v.
Pil cher(1), quoted above, the vendor’s point of view cannot
be neglected and once you come to the conclusion that the
assesse alone is liable it necessarily follows that the
vendor certainly has nothing to do with the sane. If it
were otherwi se the vendor would certainly be liable to tax
and no purchaser would miss the opportunity of avoiding his
liability for that portion of

(i) 31 Tax Cases 314 at P. 335.
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the i ncome which can be said to have accrued to the vendor
As a mtter of fact such a contention was taken by the
purchasers in Wgnore (H M Inspector of Taxes) v.. Thonas
Sunmerson and Sons Linited(1l), where they declined to be
assessed for tax in respect of income which had  been
accruing on the securities they had purchased in a period
anterior to the date at which they did purchase. Thi s
contention however did not prevail and the vendors were held
not assessable in respect of the interest accrued on the
date of the sale of the stock

It is therefore clear that the Sassoons had not earned any
i ncomre for the broken periods nor had any incone accrued to
them in respect of the sane, and what they transferred to
the transferees under the respective deeds of assignnment and
transfer did not include any income, which they had earned
or had accrued to them and which the transferees by virtue
of the assignnent in their favour were in a position to
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collect. |If any debt had accrued due to the Sassoons by the
respecti ve Conpani es at the dates of respective transfers of
Managi ng Agenci es such debt would certainly have been the
subj ect-matter of assignnent. But it what was transferred
by the Sassoons, to the respective transferees were nerely
expectations of earning comm ssion and not any part of the
conmi ssion actually earned by them or which had accrued to
themunder the ternms of the Managi ng Agency Agreenents, what
the transferees received fromthe Conpanies under the terns
of t he Managi ng Agency Agreenents which were thus
transferred to themwould be their income and no part of
such income could ever be said to have accrued to the
Sassoons, during the chargeabl e accounting period.

In view of the above it is unnecessary to deal wth the
contention which was urged by the | earned counsel for the
Sassoons that ever be an assignment of income the assignee
and not the assignor would be liable to pay the tax. He
referred us to the case of the Conm ssioner of Income-tax,
Bonbay Presidency v. Tata Sons Ltd.(2), in support of this
contention ~of his and he also referred us to note 'G at
page 209 in

(i) 9 Tax Cases 577.

(2) [19389] 7 I.T.R 195.
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Simon’s | nconme-tax, 2nd Edn., Vol. |I, where the ratio of
Parkins v. Warwick (H M Inspector of Taxes)(1l), relied upon
by the High Court in the judgnments under, appeal has been
criticised. W do not however think it necessary to go into
this question, as in our opinionthere were no debts due by
the Conpani es to the Sassoons which were assigned under the
respecti ve deeds of transfer and assi gnnent.

The only question which remains to consider is  whether
section 36 of the Transfer of Property Act inports the
principle of apportionnent in regard to the conm ssion
received by the transferees herein.. Section 36 of the
Transfer of Property Act provides-"In the Absence of a

contract or Jlocal wusage to the contrary, all rents,
annui ties, pensions, dividends and other periodical paynents
in the nature of incone shall, upon the transfer of the

interest of the person entitled to receive such paynments, be
-deened, as between the transferor and the transferee, to
accrue due from day to day, and to be apportionable
accordingly, but to be payable on the days appointed for the
paynment thereof." It may be noted that the section applies
in the absence of a contract or |ocal usage to the contrary
and also applies as between the transferor and the

transferee. There is no roomfor the application of these
provisions as between the subject and the Crown. (Vide The
Conmm ssi oners of I nl and Revenue V. Hender son’ s
Executors(2)). The contract to the contrary nust of

necessity be as between the transferor and the transferee
and it is only when there is no such contract to the
contrary that the rents, annuities, pensions, dividends and
ot her periodical paynments in the nature of income becone
apportionable as between the transferor and transferee,
deened to accrue due fromday to day and be apportionable
accordingly. The deeds of assignnent and transfer executed
by the Sassoons in favour of the transferees transferred al
the rights and benefits under the Agency Agreenent to the
transferees and there was no question of apportionnment of
any commi ssion between the Sassoons and the transferees. In
fact the transfer claimed to retain and did retain

(1) [1943] 25 Tax, 4109.

(2) i6 Tax CaseS 282 at P. 291
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the whole of the conmm ssion, which had been paid by the
Conpanies to themin the year 1944 and the Sassoons never
claimed any part of it as having been earned by them
What ever was their contribution .towards the earning of that
conmi ssion during the whole of the cal endar year 1943 was
the subjectmatter of the assignment in favour of the
transferees and that was sufficient to spell out a contract
to the contrary as provided in section 36 of the Transfer of
Property Act.

Section 26(2) of the Indian Income-tax Act also does not
help the transferees because it is only when the person
succeeded has acquired an actual share of the incone profits
or gains of the previous year that he is liable to tax in
respect of it and as set out herein above no part of the
conmi ssion actually accrued to or becane a debt due by the
Conpany to the Sassoons-on the dates of the respective
transfers of the Managing Agencies to the transferees. In
order to attract the operation of section 26(2) the person
succeeded’ must have had an actual share in the inconeg,
profits or gains of the previous year and on t he
construction —of the Agreements the Sassoons cannot be said
to have acquired any share in conmssion for the broken
peri ods.

The whol e difficulty has arisen because the H gh Court could
could not reconcile “itself to the situation that the
transferee had not worked for the whol e calendar year and
yet they would be held entitled to the whole incone of the
year of account; whereas the transfers had worked for the
br oken periods and yet they would be held disentitled to any
share in the incone for the year. |f the work done by the
transferors as well as the transferees during the respective
periods of the, year were taken to be the “criterion the
result would certainly be anonal ous. But® the true test
under section 4(1)(a) of the Inconme-tax Act is not | whether
the transferors and the transferees had worked for any
particul ar periods of the year but whether any income had
accrued to the transferors and the transferees wthin the
chargeabl e accounting period. [t .is not the work' done or
the services rendered by the person but the incone
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received or the incone which has accrued to the person
wi thin the chargeabl e accounting period that is the subject-
matter of taxation. That is the proper nethod of approach
whil e considering the taxability or otherw se of incone -and
no considerations of the work done for broken -periods or
contribution nmade towards the ultimate income derived from
the source of incone nor any equitable considerations can
make any difference to the position which rests entirely on
a strict interpretation of the provisions of section 4(1)(a)
of the Incone-tax Act.

The result therefore is that the question referred by the
Tribunal to the Hi gh Court must be answered in the negative.
Al the appeals will accordingly be allowed. But as regards
the costs, under the peculiar circunstances of these appeals
where the Comm ssioner of Inconme-tax, Bonbay, has supported
the Sassoons in Civil Appeal No. 3 of 1953 and the brunt of
the attack in Civil Appeals Nos. 30 of 1953 and 31 of 1953
has been borne not by the Conm ssioner of the Income-tax who
is the appellant in both, but by the Sassoons, the proper
order should be that each party should bear pay his own
costs here as well as in the Court bel ow

JAGANNADHADAS J.-1 amunable to agree with the judgnent
just delivered on behalf of both ny |earned brothers. It is
with considerable regret that | feel constrained to wite a
separate judgnent expressing the reasons for ny -not being
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able to agree with themin spite of ny profound respect for
their views.

These three are appeals against a judgnent of the Bonbay
Hi gh Court by |eave granted under section 66A(2) of the
Indian Income-tax Act. They arise out of a set of facts
nostly conmon. E. D. Sassoon and Conpany, Ltd. now in
voluntary |liquidation (hereinafter referred to as the
Sassoonal had the Managi ng Agency of three MIls (1) F.D.
Sassoon United MIIs Ltd. (2) El phinstone Spinning and W
having MI1ls Conpany, Ltd., and (3) The Apollo MIlls Ltd.
Wth the
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consent of the MII| Conpanies and by virtue of clauses in
the Managing Agency Agreenments enabling thereunto, the
Sassoons transferred the Managi ng Agency of the three MIls
to three other Conpani es during the course of the cal endar
year 1943 as follows: (1) to Agarwal and Conpany, Ltd.
(hereinafter referred to as Agarwal s) on the 1st Decenber,
1943, (2) to Chidanbaram Milraj and Conpany, Ltd.
(hereinafter referred to as Chidanbarans) on the 1st June
1943, and (3) to Rajputana Textile (Agencies) Ltd., on the
1st july, 1943. The assessnents with which we are concerned
are those of (1) Sassoons, (2) Agarwals, and (3) Chidam
barams and relate to incone by way of Mnaging Agency
remuneration paid in the year 1944 by the MI| Conpanies to
the respective assignee-Conpanies for ~the calendar year
1943. For Sassoons and Agarwal s the assessnment year was
1944- 45 and the accounting year was the cal endar year 1943.
For Chi danbarans the assessment year was 1945-46 and the
chargeabl e accounting period was from1st July, 1943, to
30th June, 1944. The tax was assessed on the basis not of
recei pts but of accrual. The incone-tax authorities treated
the total remuneration for the entire year 1943 in each case
as income which accrued to the assigneeConpanies ' in the
respective accounting periods: The assi gnee- Conpani es
objected on the ground that part of ‘the remuneration, up to
the date of the respective assignments, accrued’ to the
assi gnor - Conpany, viz., Sassoons and that they wer e,
therefore, liable to be assessed only in respect of the
bal ance of the remuneration referable to the portion of the
cal endar year 1943 subsequent to the respective dates of the

assi gnment s. The obj ection was overruled and the
assessments were nmade. On appeals to the | ncone-t ax
Appel late Tribunal, their contention was accepted and the
assessnments were nodified. It nay be nmentioned that the

Raj putans Textiles (Agencies) Ltd. does not appear to have
filed any appeal to the Tribunal. Meanwhile (presumably by
way of caution) the incone-tax authorities issued notices to
the assignor-Conpany, viz., Sassoons, under section 34 of
the Indian Income-tax Act and assessed it in respect of the
proportionate part
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of the year’s Managi ng Agency conmi ssion up to the date of
the respective assignments. The Sassoons objected to  this
before the income-tax.authorities, but the objection was
overrul ed. It has been stated to us in the case filed by
the Sassoons in this Court that the entire net consideration
for the three assignments was taken by them into their
accounts as capital reserve. But this finds no nention in
the Tribunal’s statenment of the case to the High Court. How
the Sassoons nmade entries in their own accounts is not

decisive and has not been relied on before us. On their
obj ection being overruled, the Sassoons filed an appeal to
the Incone. tax Appellate Tribunal. The Tribunal rejected

the appeal in view of the decision they had already given in
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the appeals filed by the two assignee-Conpanies, Agarwals
and Chidanbarans. The three Conpani es concerned obtained
references to the H gh Court under section 66 of the Indian
I ncome-tax Act. The question referred by the Tribunal in
each of the three cases was the same and is as follows:

" Whether in the circunstances of the case; was the Managi ng

Agency comrission liable to be apportioned between the
assessee Conpany and the assignee (or assignor, as the case
may be)."

The High Court answered the question against the Sassoons
and in favour of the other two. Wat the Hgh Court held
was in substance that (1) the Managi ng Agency renuneration
for the year in question accrued as the joint incone of both
the assignor and the assignee and was apportionable between
them and (2) the assignee-Conpani es received the assignor’s
share of the joint incone by virtue of the assignments of
the assignor’'s share and hence to that extent it was not
their taxable i ncome but continued to be the taxable incone
of the assignor’ There are thus three appeals, one by the
Sassoons ' _agai nst- the I nconme-tax Commi ssioner and the ot her
two by the Inconme-tax Comn ssioner . against Agarwals and
Chi danbar ans respectively. |In the first of the appeals, the
I ncome-tax Commi ssi oner supports the position taken up by-
the Sassoons, while in the other two the Conm ssioner is the
appel | ant and contests the position taken by the

47
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Agarwal s and the Chidanbarans. Thus it will be seen that
though in form the three appeals are each between the
I ncome-tax Conmmi ssioner_and one of the three Conpanies, in
fact they raise a controversy between the assi gnor-Conpany,
the Sassoons, on the one side and the tw assignee-
Conpani es, the Agarwal s and the Chi danbarans on the ' other
the Conmi ssioner supporting the Sassoons and opposing the
ot her two.

The argunents before us covered a wde range and were
advanced on the assunption that what the Hi gh Court held was
that the Sassoons becane entitled on the. very date of the
respective assignnents to a proportionate share of the
year's remuneration for the Managing Agency, and that
accordingly that share accrued to the Sassoons - as their
taxabl e income, then and there, and did not cease to be such
not wi t hst andi ng the assignnent thereof The case was
accordi ngly debated before us as though the decision turned
upon the question whether any incone could accrue to the
Sassoons on the dates of the respective transfers of the
Managi ng Agency to the transferees. It is “necessary,
therefore, to clarify, at the outset, what the question was
which was directly raised on the reference nmade to the /Hi gh
Court and what, in the view of the High Court, was the date
Wen a share of the year’'s renuneration accrued to the
Sassoons as its incone. It appears to nme that the judgnent
of the H gh Court taken as a whole is based only on the view
that the entire Managi ng Agency remuneration for the  year
accrued on the conpletion of "the year, i.e., on the 3lst
Decenber, 1943, and that when it so accrued it accrued both
to the assignor and to the assignee together. This appears
from the follow ng passage of the judgnent of the High
Court.

" In order to levy income-tax it is not enough to enquire
when a particular income accrues. What is nobre inportant
and what is nore pertinent is to enquire whose incone it is
which is sought to be taxed. Assuming that this particular
i ncone accrued on the 31st Decenber and till 31st Decenber
there was nothing earned, even so, when. the income does
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incone it is which has accrued on the 31st Decenber, 1943."
It appears to nme also that it is on the footing of the
accrual on the completion of the year that the Hi gh Court
dealt wth the question of assignnent of the, incone as
appears fromthe foll owi ng passage:

“ And clearly one of the rights which EE D. Sassoon and
Conpany, Ltd. had, was to receive the Managing. Agency
conmi ssion (share therein ?) when it accrued on 3lst
December.............. They transferred that right."

From these passages it appears to ne clear that the High
Court proceeded on the view that incone accrued at the end
of the vyear to both together and that what passed to the
assi gnee under the assignnent included a future right of the
assignor to a share in the remuneration, when it accrued on
the conpletion of the year, and not on the view that the
assi gnment.  operated as the transfer of a present right to
such a share on the very date of the assignment. It is in
view of the assunption that the remuneration for the year
accrued only on the 31st Decenber that the |ncone-tax
Appel ate Tribunal also took-care to say, in making their
reference to the High Court, as follows:

" The question is not when the Managi ng = Agency comm SsSion
accrued. The real 'question is to whomit accrued."

It appears to ne, therefore, that it is 'not correct to
approach the consideration of this case as though, the
decision therein turns directly uponthe question whether
any inconme had accrued to the Sassoons on the dates of the
respective transfers —of the ~Managing Agency to the
transf erees.

In the argunents before us, considerable stress was laid by
| ear ned counsel appearing for the Sassoons on the fact that
the Managi ng Agency Agreements with which we are concerned
provide for annual renuneration for an year’s work. It was
pointed out that the renuneration payable was fixed as
conm ssion at a certain specified percentage of /the net
profits of the respective MII| Canpanies. So far as the
Sassoons United MIIs Ltd., are concerned, whose Managing
Agency had been
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assigned to Agarwal s, the conmi ssion was in ternms stated in
the Agency Agreenent to be per annum and on the annual net
profits of the Conmpany. So far as El phinstone Spinning and
Weaving MIls Conpany, Ltd., are concerned,  whose WManagi ng
Agency was assigned to Chi danbarans., the renuneration, is
nmerely stated in the corresponding Agreement to be a
percentage of the net profits of the conpany, but is not in
terns stated to be per annumor on the annual net profits.
But there can be no reasonable doubt that as a matter of
construction, the remuneration in the latter case also mnust
be taken to be per annum and on the annual net profits,
notw t hstanding some argunment before us to the contrary.
Having regard to this basic fact, the following are, in
substance, the arguments put forward before us by |earned
counsel for the assignor-Sassoons. (1) The Managi ng Agency
conmi ssi on was payable in respect of services for an entire
cal endar year and not for a portion thereof and therefore no
conmi ssion becanme due to the Sassoons for the services
rendered by themto the respective MII| Conpani es for broken
periods of the year up to the dates of the respective
assignments. (2) Since no renuneration becane a debt due to
the Sassoons fromany of the MII Conpanies on the dates of
the respective assignments, no taxable incone accrued to
them for the broken periods. (3) By the dates of the
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respective assignnents, the Sassoons had only a bar e

expectancy, if any, to receive renmuneration for the broken
period and this expectancy could not be the subject-nmatter
of any assignnent, and (4) The true |egal position
therefore, is that what was assigned was an income bearing
asset, viz., the Managing Agency which was the source of

income and which entitled the respective assignees to
receive all the renuneration for the year payabl e under the
Managi ng Agency Agreement subsequent to the respective dates
of assignnent. Accordingly the same becane in its entirety
taxabl e income in the hands of the respective assignees and
no portion of it accrued at any tinme as taxable incone of
t he assi gnor - Sassoons.

In the viewthat | take of the Hi gh Court’s judgment as to
the date of accrual of the income and as to
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the scope of the question presented on the references the
first three of the above arguments do not appear, to me to
call for ‘any exam nation. 1In the present case no question
arises ~as to the enforceability of the claim for a
proportionate ~share of the renuneration by, the assignor
from the very date of assignnment. Nor does any question
arise as to the non-payability of remuneration on account of
non-compl etion of the work. The year’s work has been
conpl eted by the

assi gnee- Corpany in continuation of that of the assignor-
Conpany. The total remuneration for-the year has in fact
been paid into the hands of the assignee-Conpany. The only
questions, therefore, are (1) whether the noney so received
accrued by way of renuneration for the year’s work and
becane taxable incone on the 31st Decenber, 1943, (2) if so,
whether. it was the joint incone of the assignor and the
assignee or the, sole incone of the assignee, ‘and (3)
whet her the assignnent operated to transfer the assignor’s
share of the incone on its accrual

The answer to the first of the above questions seenff to ne
to admt of no doubt. The renmuneration was for the year’s
wor K. The year’s work was conpleted on the expiry of the
year. The right to receive the renuneration becane,
therefore, vested on the 31st Decenber, 1943. It is true
that in Agarwal’'s case there is a clause’ in the original
Managi ng Agency Agreenent that

"the Managi ng Agency conm ssion shall be due yearly on the
31 st day of March in each and every year and shall ~ be
payabl e and be paid i nmedi ately after the annual accounts of
the MI1 Conpany have been passed, by the sharehol ders."

It has been wurged, in reliance on this clause that the
accrual of the income, in so far as the case of Agarwals is

concerned, is not on the 31st Decenmber, but on the / 31st
March next. In the first place such a contention in so far
as it relates to the date of accrual, is not permssible in

view of the clarification in the order of -reference nade by
the Tribunal to the Hi gh Court and: in view of the specific

and categorical |anguage of sonme’ of the grounds in the
statenents of the case filed.
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before wus both by Sassoons and the Inconme-tax Conm ssioner
showi ng 31st Decenber, 1943, as the date of accrual of the
entire remuneration. (Vide paragraphs 19(1), 26(a) and (g)
of the Sassoons’ statenment, and paragraphs 12, 15(1), (2)
and (5) of the Income-tax Conm ssioner s statenent, in Cvi

Appeal No. 3 of 1953). But even if the contention be
perm ssible and granting the view strenuously wurged on
behal f of the appell ant-Sassoons that there is no accrual of
income until there exists aright to receive it, I do not
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think that the clause in question has any relevancy so far
as the date of accrual of incone is concerned. Accrual of
income for purposes of taxation, does not depend on the
gquestion’ -as to when the incone becones payable. It
depends only on when a vested right to receive the income
arises. (See Conm ssioners of Inland Revenue v. Gardner-
Mountain and D Anbrunmenil Ltd., (1)). The accrual is
accordingly conplete when the right to the remuneration
beconmes vested by the occurrence of all the events on which
t he remuneration depends. A nere clause t hat t he
remuneration shall be due at a later date, notw thstanding

that all the events on which the rermunerati on depends have
occurred, can only have the effect of postponing the
liability for paynent and not of postponing the vesting of
the right to incone. The requirenent of |apse of further
time after the occurrence of all the qualifying events is
not itself an additional -event- which inports any el ement of
contingency in the right. It appears to ne, therefore, that
the above clause which has been relied upon-whatever the
reason may be for the distinction which the | anguage seeks
to suggest between due and payabl e-can have no bearing on
the date of the accrual and cannot have the affect of
post poni ng the accrual fromthe 31st Decenber to 31st March

But even otherwi se, this does not at all affect. the fina

conclusion in this/case reached by the H gh Court of Bonbay.
If the view of the High Court is correct ‘that the ncone
accrued both to the assignor and to the assignee after the
conpletion of the year’s work it seens to matter little
whet her that accrual is on the 31st Decenber or on the 31st
Mar ch next.

(1) 29 Tax Cas. 69.
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by the High Court that the assignnents operated to ‘transfer
to the assignee the assignor’s share of the year'’s
remuneration after it accruedto himas his income and
whet her it continues to remain the assignor’s taxable incone
in spite of the assignment, nay also be shortly dealt wth.
If the High Court be right in its view that the remuneration
accrued both to the assignor and to the assignee together

whenever it may’ be, then it is clear that on the respective
dates of the assignment,, the assignor bad a future right to
a share of the renuneration on the conpletion of the year

If so, there is anple authority for the position that the
assignment of such a future right is valid and becones
operative by way of attaching itself to the right when it
springs up. (See Bansidhar v. Sant Lal (1), Msri ~Lal wv.
Mozhar Hossain (2), Palaniappa v. Lakshmanan (3) and Bal deo
v. Mller (4).) The validity of such an assignment as
bet ween t he assi gnor and the assignee and the effect thereof
on the assignor’s future right may al so be supported wth
reference to the principle of estoppel feeding title which
finds recognition in section 43 of the Transfer of Property
Act . For the further position, ViZ, that a per son
continues to be liable for tax in respect of accrued income
notw t hstandi ng assi gnnent thereof operating on or after
such accrual, there is authority in Parkins v. Warwick (5).
This -view is confirned by the following passages in the
Privy Council case in Pondicherry Railway Co. Ltd. wv.
conmi ssi oner of |ncone-tax, Madras (6).

" Profits on their coming into existence attract tax at that
point and the revenue is not concerned with the subsequent
application of the profits."

The destination of the profits or the charge which has been
made on those profits by previous agreenent or otherwise is
perfectly immterial."
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(Quoted out of an extract fromthe case in Gesham Life
Assurance Society v. Styles(7)).

(1) 1.L.R 1o Al 133.

(2) I.L.R 13 Cal. 262.

(3) | L.R 16 Mad. 429.

(4 I1.L R 31 Cal. 667.

(5) 25 Tax Cases gig.

(6) AI1.R 1931 P.C. i65 at 170.
(7) [1892] A .C 3009.
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clear recongnition of the principle that when once income
accrues to a person, an assignment operative in respect
thereof, does not affect his taxability for that incone. It
may be nentioned that it is not seriously disputed that the
consi deration for each assignnment included the value of the
prospective advantage of collecting the remuneration for the
entire year, i-e., in the sense that t he act ua
consi deration paid was higher than what it m ght have been
if the assignnent had taken place at the very comrencenent
of the year-

The only substantial question, therefore, which this case
raises is whether the view taken by the H gh Court, that the
remuneration for the year accrued as income both to the
assignor and the assignee, is correct. It is apparently as
an answer to this /question that |earned counsel appearing
for the Sassoons put forward the argunment No. 4 above
enunerated, viz., that the assignnment of Managi ng Agency is

the transfer of an'income-bearing asset and that all incone
recei ved subsequent to the date of assignnment is entirely
the assignee's taxable incone: 1t is the validity of this

argunent that now requires exam nation. The cases that have
been relied on in support of this argunment are the follow ng

The Conmi ssioners of Inland Revenue v. Forrest(1); Wgnore
v. Thomas Summerson(2); and Commi ssioners of Inland | Revenue
V. Pi | cher (3). Conmi ssioners of ~Inland Revenue V.
Forrest(1l) is a case of purchase of certain shares and the
i ncore derived therefromand is anal ogous to the second head
of inconme chargeable to inconme-tax under section 6, of the

I ndi an I ncome-tax Act, viz., Securities. The i ncone
therefromis directly referable only to the ownership of the
shares or securities. Mere | apse of time makes incone
payabl e and the taxation depends on the receipt of the
i ncome. Wgnore v. Thonas Summerson(2) is also a case

simlar to the above. Conmissioners of In. |and Revenue  v.
Pilcher(3) is the case of a sale of an orchard inclusive of
the wyear’'s fruit crop, which by the date of the sale does
not appear to have becone ri pe.
(i) 8 Tax Cases 704.
(2) 9 Tax Cases 577

(3) 3T Tax Cases 314.
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enough to be treated as a severable item of property. Thi s
was a case of property whose. ownership itself, in the

ordinary course and by |lapse of time, gives rise to inconme
and is analogous to head No. 3 of section 6 of’ the Indian
I ncome-tax Act. It is interesting to note, that in this
case, the | earned Judges nake a distinction between fructus
i ndustriales and fructus natural es and point out that the
fruits derived fromthe orchard being cherries are fructus
naturales and not fructus industrials. That the result
m ght have been different if it was fructus industriales
appears clearly, at least so far as Lord Justice Singleton
and Lord Justice Tucker are concerned. In t he case of
fructus industriales the i ncone does not arise by nmere
ownership but as a result of further i nvest ment and
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| abour which may be the effective source of incone. These
decisions refer only to cases where the sole or effective
source of incone is nmere ownership and taxability depends on
recei pt of the incone.

Anot her case that has been relied on before us is the City
of London Contract Corporation v. Styles(l). That was a
case where one Conpany purchased as a going concern the
busi ness carried on by another Conpany, as contractors for
public works. It was clained that the assignee-Conpany was
entitled to deduction fromtheir taxable income for a
portion of the purchase price which nay be attributed to the
purchase of the right, title and interest to, and the
benefit of, certain building contracts of the Conpany, from
the execution of which, a portion of the net profits of the
Conpany arose. This was negatived on the ground that the
entire purchase price was capital investnent and that what
all was received later on was income derived by the
execution of the contracts so purchased. This, so far as it
goes, mmy seemto suggest by inplication that there may be a
purchase " of contracts yet to be executed and that the
benefit of theentire profits therefromis to be treated as
income in the hands of the purchaser. The report of this
case, however, does not indicate clearly whether t he
contracts, whose benefit was purchased were partially
executed and if so, whether the partial execution

(1) 2 Tax Cases 239,
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was substantial or negligible. The statenent of the facts
of the case at page 241 of the report shows that the
busi ness which was purchased consisted entirely " of
partially executed or wholly unexecuted contracts, and of
the rights thereunder and the benefits to accrue therefrom"
I f the business consisted of only unexecuted contracts, this
case is not an authority for the position contended for on
behal f of the Sassoons. But in any case, even if sone of
the contracts were partially executed there is nothing to
show that the execution was of any such extent as /to have
becorme a substantial source of incone. It may al so be noted
that this decision is a direct authority only on what is
capital expenditure and what is revenue expenditure for pur-
poses of deduction. The point in the formrelevant for the
present case was not raised there and cannot be taken to
have been decided. It is interesting to notice that in
Sinon’s I ncone-tax, Vol. 2, (1949 Edn.), page 188, paragraph
222, the followi ng passage appears.

" In City of London Contract Corporation Ltd. v. Styles(1)
where the Conpany acquired a business including a nunber of
unexecuted contracts, it was held that the sumpaid for. the
contracts could not be deducted in conputing the Conmpany’s
profits, on the ground that the whole of the purchase /'price
of the business was a sum’' enployed or intended to be
enpl oyed as capital in such trade'."

Simlarly in Spicer and Pegler’s Income-tax and Profits-tax
(20th Edn.), at page 116 it is stated as follows :

" Cost of unexecuted contracts taken over with a business
(in arriving at the profits fromthe performance of the
contracts)"

and the case of Cty of London Contract Corporation V.
Styles(1l) is quoted as authority. These standard textbooks
also show that this case has been treated as having
reference to unexecuted contracts (and not to partially
executed contracts) and as being authority for the question
as to what are Permissible deductions fromtaxable incone of
busi ness concer ns,

(I') 2 Tax CaseS 239.
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The above cases, therefore, cannot be treated as in any way
supporting the contention put forward by | earned counsel for
the appel |l ant- Sassoons that in the case of an assignnment of
Managi ng Agency the entire remuneration for the year’'s work
accrues as a matter of lawto the assignee and is his sole
income, on the ground that the Agency is the source of
income and that in this respect it is to be treated as an
i ncome bearing asset. No specific authority has been cited

before us covering the case of a Managi ng Agency nor can the
case in Cty of London Contract Corporation v. Styles(l) be
treated as an authority showing that in the case of an
assi gnment of partially executed contracts the remuneration
or profits relatable to such partial execution is necesarily
the incone of the assignee.

The question thus raised has, therefore, to be exam ned on

principle. On such exam nation it appears to ne that the
argument advanced in-this behalf is based on a fundanmenta
nm sconcept'i on. Income of the kind with which we are

concerned in this case does not arise by virtue of any nere
owner ship- of —an asset. \What produces income is not the
owner shi p of the Managi ng Agency but the actual work turned
out for the benefit of the principal. It is not the fact of
a Company having obtained the right to work as a Managi ng
Agent that produces the income but it is the continuous
functioning of the Conpany, as the Managi ng Agent, in terns
of the contract of Agency, that produces the-inconme. Hence,
it is the rendering of the service of the Managi ng Agency or
the carrying out of the Managi ng Agency business, which is
the effective and direct source of inconme. ~This.is not to
say that work or service is the subject of taxation. It is
the remuneration that is the subject of tax and work is the
source of the renuneration. Hence in such-a case service or
work is the source of inconme and not. the ownership of the

right to work. The above legal position has been very
succinctly brought out by Lord Finlay, though in  another
context, in John Smith & Son v. Myore(2) in the follow ng
passage:

(1) 2 Tax Cases -239.

(2) (1921] 2 A C 13 at 25.
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"The busi ness makes no profits. The profits are not fruits
yi el ded by a tree spontaneously. They are the result of the
operations carried on by the owner of 'the business for the
time being."

Therefore, on principle, apart fromauthority, it appears to
me to be erroneous to treat the Managi ng Agency. Agr eenent
as by itself the direct source of incone and to treat it as
an i ncone-produci ng asset.

An exami nation of the provisions of the Indian Incone-tax
Act clearly bears out this view Sections 3 and 4 of the
I ncome-tax Act are the charging sections. The charge is (in
so far, as it is relevant for purposes of this case) on the
income of the previous year (a) which is received by the
assessee within the taxable territory, or (b) which accrued
or arose wthin the taxable territory to a resi dent
assessee. As stated at the outset the assessnment in the
present case is based on accrual and not on receipt.
Conputation of the taxable income is governed by the
provisions of Chapter IIl of the Act. Section 6 thereof
enunerates the foll owi ng heads of incone as being chargeabl e
to inconme-tax. (1) Salaries, (2) Interest on securities, (3)
Income from property, (4) Profits and gains of business,
prof ession or vocation, (5) Income from other sources. The
residual item (5) may for the present purposes be left out.
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O the other four heads, itens 2 and 3 are the only itens in
which the taxable incone is directly related to t he
ownership of an asset. |In the present case the conputation
of the taxable income 'has no relation to those itens but
may conceivably fall under head No. 1 or head No. 4. At this
stage, it is necessary to observe that, though, so far, in
the above discussion, the Managi ng Agency has been referred
to as service and the conm ssion therefor as renuneration

for purposes of convenience, the true nature of t he
functioning of a Managing Agent, where it is, a firm or a
Conpany, which so functions, has been recently held by this
Court in Lakshm narayan Ram Gopal and Son, Ltd. v. The
Government of Hyderabad(l) to be a business and the
remuneration to be income by way of profits or gains from
t he busi ness. The

i) CGvil Appeals Nos. 292 and 312 OF 1050 of the Suprem
Court of India.
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incone, therefore;  falls wunder head No. 4 and the com
petation ' thereof” has to be nmade under section 10 of the
I ncome-tax._ Act. Sub-section (1) of that section runs as
fol | ows:

"The tax shall be payabl e by an assessee wunder the head
profits and gains of business, profession or vocation in
respect of the profits-or gains of any business, profession
or vocation carried on by him"

Now, in conputing the taxable income of the assignee, can it
reasonably be said that the rermuneration for the entire year
is the income of the assignee and that it is the profits and
gai ns of the business carried on by the assignee, when as a
fact he stepped into the position of the Managi hg Agent only
on sonme date in the course of the year by wvirtue of the
assi gnment . It appears to nme that before income' can be
attributed under this head to an assessee, it nust relate to
the business carried on by the assessee hinself In the
present case, therefore, the profits and gains of the whole
year seemto ne clearly to relate(to the business carried on
both by the assignor and the assignee taken together and are
hence taxable as inconme accruing to both and apportionable
as such between them The inportance of not overl ooking the
significance of the phrase "carried on by him in-subsection
(1) of section 10, though in a different context, has -been
enphasi sed by the Privy Council in Conm ssioner of _I'ncone-
tax, Bengal v. Shaw Wallace and Co.(1). A recent decision of
this Court in the Liquidators of Pursa Limted V.
Conmi ssi oner of | nconetax, Bihar(2) also enphasises this and

explains that the phrase "carried on by him' in section
10(1) of the Indian Income-tax Act "connot es t he.
fundanental idea of the continuous exercise of an activity

as the essential constituent of that which is to produce the
taxable incone." This phrase appears to nme also clearly to
connote the idea that the taxable incone is that of the very
assessee or the conbination of assessee whose continuous
activity produces the income. Were, as in this case, that
continuity is kept up by tw persons successively, it
appears to tile

(i) I.L.LR 9 Cal. 1343.

(2) CGvil Appeal NO 33 O 1953.
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that wunder this section, the profits and gains are the
assessabl e i ncone of both together

This is in accord with the well-accepted notion, under the
normal law, that if two persons jointly carry out a work or
conduct a business, the total renuneration in fact earned
for the work or the total gains made on that business
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belongs to both of themas their joint property and that
such property has to be apportioned between them on sone
equitable basis. This is quite independent of any question
as to whether the claimfor renuneration for the work or for
the empluments of the business can be individually or
jointly enforced as against the person who is liable to pay.
It cannot be disputed that in the absence of any specific
contract to the contrary between the persons who contribute
to the work or business, the fruit of such work or of such
busi ness is the joint property of both, when the same has in
fact been realised. Nor can it be said that this holds good
only in cases where both the persons concurrently join
together to earn the renuneration for the work or the
profits of the business. ' There is no reason in |law why the
same principle should not be equally applicable where the
two together contribute to the total work or to the tota

busi ness in succession as 4n this case and not in
concurrence. I f, what arises on such continuous and
successi ve functioning of two persons is the joint

remuneration of ~both, there can be no doubt that such
remuneration would be apportionable between them on sone
equitable basis on the principle that joint property is
normal |y severable. ~To such a situation section 26(2) of
the Income-tax Act would also clearly apply. That section
no doubt indicates nothing as to the principle of
apportionnent. But there is no difficulty in the present
case since it is agreed that the apportionnent, if any, 1is
to be timewise. This also prima facie is the only equitable
way of apportionnent on the facts of this case.

At this stage it becomes necessary to notice certain
provi sions of the rel evant Managi ng Agency Agreenents which
have been strongly relied on as supporting the view contrary
to what | have indicated above. Reliance
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has been placed on two provisions of the Managing Agency
Agreenent between the Sassoon United MIls Ltd. and the
Sassoons which are relevant only in the appeal relating to
the Agarwals. The first of these provisions is’ the one
already noticed in another context, viz., clause 2 (d) of
the Agency Agreenent which, runs as follows:

"The said conm ssion shall be due to the said firmyearly on
the 31st day of March in each and every —year during  the
continuance of this Agreenent.............

It is wurged that this term stanps the Managing Agency
Agreenent with the characteristic of an inconebearing asset
whi ch vests solely in, the assignee the right to the entire
i ncome payable after the date of assignnent. But it appears
to me that a termof this kind has reference only to. the
paynment aspect of the. nobney which constitutes renuneration
and has no, bearing on the question as to whose incone /it is
for purposes of taxation. Taxable income nust be- derived
from specified sources indicated in the |Indian |ncomnetax
Act. Since the nere ownership of Managi ng Agency cannot as
a matter of |law be treated as the source of’ incone, as
expl ai ned above, any termin the Managi ng Agency Agreenent
between the principal and the agent entitling only the
assignee to receive the year’s renuneration and negativing
to the assignor any direct recourse to his quondam princi pa
for his share of the income, cannot have the effect of
denying to the assignor a substantial right to a share in
the remuneration, if otherwise he has a vested right
t heret o. A distinction exists in |aw between the right to
receive or get paynent of a certain amount of noney and the
right to the noney itself. The right to enforce paynent of
noney may bel ong to one person. But the beneficial right in
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that noney nmay belong wholly or partially to another
Benam contracts are fanmlar exanples of such a case
Instances of joint rights in nobney or nobney's wort h
enforceable only at the instance of one out of the persons
entitled, in special situations, are easily conceivable. It
may be true that there is no accrual of incone unless there
is a vested right to receive the noney which constitutes
incone. But this
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proposition has relevance only to the factum or date of
accrual but not necessarily to the ownership of the income
on such accrual. None of the cases that have been cited
before wus in support of the proposition that there is no
accrual of incone unless there is aright to receive it
negative this view Inthe course of the argunents repeated
stress has been laid on the proposition that there is no
accrual of income " Unless there is aright to receive the
i ncorme. This may be so. But it does not follow that the
very person who has the right ' to receive the noney which
constitutes the - inconme is the owner of that nmoney or that
the incone accrues to himalone.: That nust depend on the
substantive rights, if  any, applicable to a particular
si tuation. A termin a Managi ng Agency Agreement between
the principal and the agent as to the person to whom the
remuneration is payable or is to becone due can only have
been neant as a protection of the principal in respect of
multiplicity of clains against himself and cannot settle the
substantive rights between persons who may have contri buted
to earn the remuneration.

The second provision relied onis clause 10 of the Managing

Agency Agreenent with which the case of Agarwals is
concerned. C ause 10 of the agreenent runs as follows:
“I't shall be lawful for the said firm to assign this

agreenment and the rights of the said firm hereunder to any
person, firm or Conpany having authority by its constitution
to beconme bound by the obligations undertaken by the  said
firm hereunder and upon such assignnment being nade and
notified to the said Conpany shall be bound to recogni se the
person or firmor Conpany aforesaid as the Agents of the
said Conpany in |like nmanner as if the name of such  person
firm or Conpany had appeared in these presents in lieu of
the nanmes of the partners in the said firmand as if ~such
person, firm or Conpany, had entered into this Agreenent
with the said Conpany and the said Conpany shall forthwith
upon demand by the said firmenter into an. Agreement with
the person firm or Conpany aforesaid appointing such person
firmof Conpany the
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Agents of the said Conpany for the then residue of the term
out st andi ng under the Agreenent and with the |ike powers and
aut horities rermunerati on and enol unments and subject to the
like terns and conditions as are herein contained."

Stress has been laid on the underlined portion of the ‘above
clause. It is urged that this as well as clauses | and 3 of
the Managi ng Agency Agreenent show that the assignor and the
assignee are to be treated as one entity and that on
assignment the assignee becomes the Managing Agent as if his
name had been inserted in the Managi ng Agency Agreenent from
the beginning, and that the continuity of the Mnaging
Agency was preserved thereby and that whoever satisfies the
description of the WManaging Agent at the time when the
conmi ssion for the year becones due, is also the person
entitled to the amount by way of renuneration-not, as per
this argument by virtue of any nmutual arrangenment between
the assignor and the assignee, but-by the very terns of the
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Managi ng Agency which is the source of income. It is urged.
therefore, that this feature stanps the Managi ng Agency as
an income-bearing asset. In substance, therefore, this
argunent anmounts to saying that by virtue of this clause the
service of the assignee subsequent to the date of assignnent
can be tacked on to the service of the assignor for the
earlier portion of the year, so as to constitute it service
for the entire year which earns the renmuneration, as the
sol e property of the assignee, i.e., that the assignment has
to be given retrospective operation fromthe comencenent of
the wyear in respect of the work so far done. But if this
clause is to be construed as having such retrospective
operation, it nmust, on the very terms of the underlined
portion, becone so operative fromthe original comrencenent
2o0f the Agreement itself and not fromany particular date or
event thereafter. There~is no reason to confine such
retrospective operation only to the inchoate advantage for
renmuneration arising frompartly finished work of the vyear
The underlined portion of the clause, if it is to have
retrospective effect at all, is conprehensive enough to take
within its anbit every othere clai mwhich may have accrued
but remnained 49
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unpai d, commrencing fromthe initial stage of the Agency. On
this construction, 'therefore, the right to. ,very such claim
woul d pass to the assignee. Such a result would obviously
be wuntenable and no reason exists why the retrospective
operation, to be inputed to this clause, should be confined
to the limted extent which serves the argument put forward
in this behalf by the appellant-Sassoons. |t appears to ne,
therefore, quite clear on a fair reading of the entire
clause 10 of the Managi ng Agency Agreenent that ‘the only
effect thereof is to bring about the result specifically
stated in the second portion of that clause (which has been
side lined) i.e. that on assignment, the assignee firm shal
be entitled to denmand and obtain fromthe principal Conpany
a fresh Managi ng Agency Agreenent (in its own favour for the

residue of the term outstanding and wth 1|ike powers
authorities renuneration and enolunents and subject to the
like terms and conditions. In my opinion —all that the

clause 10 taken as a whole neans is no nore than- that the
assignee is entitled to demand a fresh Agreenent on the same
terns and that even without a fresh Agreenent being fornmally
executed as between the principal MII Conpany and the
assi gnee- conpany their nutual rights and obligations will be
governed by the old Agreenent for the residue of the term
with the assignee-Conpany’s nanme substituted for t he
assi gnor - Conrpany’ s nane. Such effect can only be
prospective and not retrospective.

There can be no doubt, however, that though any nere clause
in the Managi ng Agency Agreenent that the enployer<is to be
responsible only to the assignee for the paynent of the
entire year’'s renuneration is not by itself enough to  vest
in the assignee a beneficial right to the renuneration  of
the year, such a right may arise by virtue of a specific or
inmplied termas between the transferor and the transferee,
either as part of the deed of transfer or independent
t her eof . It may be nentioned that in the Agarwals’ case
there was such a specific termin the Agreement prelimnary
to the actual assignment. But |earned counsel for the
Sassoons expressly disclaimed it on the ground that it was
not incorporated in the deed of transfer and was,
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in any case, superfluous and did not rely on it. In his
view the right of the assignee to receive the entire
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remuneration did not depend on any specific term between the
assignor and the assignee, but on the fact that what was
transferred is an i nconme-bearing asset which carried with it
a right to the entire incone that falls due after the date
of assignnment. It is on account of the insistence on this
view, that, as | apprehend, |earned counsel for the Sassoons
di sclained the above nentioned special term between the
assi gnor and the assignee as being superfluous. He seens to
have sought thereby to obviate the consequence of the
contention that the assignor’s share of remuneration becane
the assignee’s by virtue of the specific assignnent thereof
operating thereon 'on its accrual and that hence it remined
the taxabl e i ncone of the assignor

It may be nentioned in this context that clause 10 of the
Managi ng Agency Agreement in Agarwals’ case has been relied
on by learned counsel for Agarwals to show that while, it
may be, that in the normal run of events the contract for
remuneration under the Managing Agency Agreenent 1is an
i ndivisible contract for a whole year’s remuneration on the
conpl etion ~of a whole year’s work, ‘this clause necessarily
inmplied divisibility of contract and of the renmuneration in
the year of assignment since the assignnment necessarily took
pl ace with the consent of the principal MIIl Conpany. (Vide
section 87-B(c) of the |Indian Conpanies Act). This argunent
was advanced to support the contention that the Sassoon’s
share of the vyear’''s incone accrued on the very date of
assi gnment . Since, however, in ny viewthat was not the
basis of the judgnent of the High Court as explained above
and since such an argurment is not, in ny opinion, open,
having regard to the statenent of the case by the lncone-tax
Appel | ate Tribunal as well as of the statenents of
appel l ants and respondents herein, | do not consider it
necessary to deal with that argument.

In ny view, therefore, the continuous and successi ve
functioning by both the assignor and the assignee under the
Managi ng Agency Agreenent was the effective source of the
year’'s incone. That incone accrued on the conpletion of the
year and was the joint incone

380

of both the assignor and the -assignee. The prior
assignments in the course of the year operated as assign-
ments of this future right to a share of the incone. It is

only by virtue of inter se arrangenent between the assignor
and the assignee, resulting from the transactions of
assignment, that the assignee had the right to collect the
entire incone. Nevertheless, the share in this income which
accrued to the Sassoons on the conpletion. of  the vyear
remai ned the taxable incone of the Sassoons and they  were
rightly taxed in respect thereof. The very strenuous
argunents of |earned counsel for Sassoons to counter the
above view are based on the insistence that the" Managing
Agency is like property which per se produces inconme and, on
ignoring the distinction between right to receive the income
and right to the ownership of the incone and on treating the
forner as settling the question of the person to whom i ncone
accrues. In ny opinion these argunents are unsustainable
and the concl usi on reached by the | earned Judges of the
Bonbay Hi gh Court is correct.

The appeals are, therefore, liable to be dismssed.l express
no opi nion on any of the other points raised.

Appeal s al | owned.




