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ACT:
Wealth Tax Act 1957, s. 5(1)(viii) and 35 - Assessnent
order passed wunder s. 5(1)(viii) - No appeal preferred -
Assessment Order - Wiether final - Wether it is liable to

be nodified or rectified under s. 35.

HEADNOTE:

The respondent - assessee was assessed for wealth tax
purposes on the total wealth of Rs. 6,07,690 which included
jewel l ery and ornanents of the value of Rs. 4,15,942 for the
assessnent year 1969-70. In an appeal preferred by him the
Assi stant Appellate Commi ssioner by his order dated 26th
June 1970 excluded from her net wealth, the value of the
aforesaid jewellery and ornanents on the ground that they
were intended for personal use of the assessee ‘under s.
5(1)(viii) of the Wealth Tax Act 1957. No further appeal was
filed against that decision of the AAC by either side.

On August 10, 1971, the Act was anended retrospectively
with effect fromApril 1, 1983 and under s. 5(1)(viii) the
words, "but not including jewellery" were added at the end
of that clause and these words were deened to have been
inserted right fromApril 1, 1963. In view of this amended
provision the AAC served a notice on the respondent -
assessee and passed an order dated 22nd February 1972 under
s. 35 of the Act rectifying the original order dated 26th
June 1970 whereby he withdrew the exenption al ready granted
to her in respect of the jewellery and ornanents on the
ground that his predecessor had conmitted a m stake apparent
on the face of the record in excluding the said jewellery
and or nanents.

The assessee-respondent challenged the said order by
filinga wit petition in the High Court on the ground that
since the original assessnent had been conpl eted | ong before
the Anending Act was passed and had al so become final as no
appeal was preferred against that by either side, the
amendi ng Act could not reach or affect such conpleted
assessnment and in any event the
873
guesti on whet her the Anendi ng Act covered conpl et ed
assessment or not was a debatable question and therefore,
the AAC had no power to rectify his predecessor’s order. The
H gh Court set aside the inpugned order of the AAC hol ding
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that the question whether the Amending Act applied to
assessments which were already conpleted was a highly
debat abl e question and that it was not a case of an error
apparent on the face of the record which entitled the AAC to
rectify his predecessor’s order.

Al'l owi ng the appeal by the appell ant-Revenue,

N

HELD: 1. This is not a case where the resort to the
rectification power was required to be nmade by reference to
any provision in the Arending Act but de horse the Oigina
section, nanely 35(7) of the Walth Tax Act. The AAC s order
dated June 26, 1970 had not becone final in the litera
sense of the word notwi thstanding the fact that no appea
had been preferred against that order or that the requisite
period for appeal was allowed to expire. The said order was
and continued to be liable to be nodified under s. 35(7) of
the Act and in this view of the matter the assessee herein
also would not be in a position to invoke the principle of
finality of ordersor the sanctity of the existing rights
which are said to have been acquired by her under the
initial order. [877 F-H]

In the instant case, the proceedings for rectification
of original order dated 26th June 1970 were undertaken by
the AAC in January  1972. It was well within four years of
period of limtation available to himunder s. 35 of Walth
Tax Act. Therefore, the rectification order passed by the
AAC is restored. [877 E-F]

M K. Venkat achalam Incone-tax Oficer v. Bonbay Dyeing
and Manufacturing Co. Ltd. 34 I TR 143 fol | owed.

I ncome-tax O ficer, V Crcle, Midras & Anr. v. S K
Habi bul | ah 44 | TR 809 disti ngui shed.

Comm ssioner of Walth-tax v. Arundhati Bal kri shna 77
|. T.R 505, Volkart Brothers v. Inconme Tax Oficer 82 ITR
50, Delhi doth and General MIls Co. Ltd. v. Incone Tax
Conmi ssi oner AIR 1927 PC 242 and Col oni al Sugar Refining Co.
v. Irving [1905] A.C. 369 referred to.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal No. 680 of
1974.
Fromthe Judgnent and Order dated 12.12.1973 of the
Bonbay High Court in Msc. Petition No. 285 of 1972.
874
S.C.  Manchanda, Dr. Gauri Shankar. —and Mss A
Subhashi ni for the Appellants.
P.H Parekh and M ss Divya Bhalla for the Respondent.
The Judgrment of the Court was delivered by
TULZAPURKAR, J. This appeal seeks to raise the
foll owi ng question of |aw for our determ nation
Did the Appel | ate Assi stant Conmi ssi oner  of
Weal th-tax have the power to rectify hi s
predecessor’s order dated June 26, 1970 in view of
the fact that there was no error apparent on-the
face of the record because the question as to
whet her the Amending Act applied to assessnents
which were already conpleted was a debatable
guesti on?
The High Court certified the question to be of genera
public inportance which required a decision of this Court
but in our view on the facts of the case it is unnecessary
to decide that question as the appeal could be disposed of
briefly on the basis that the assessnment in question could
not be regarded as having become final or conplete and
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therefore the postulate being absent the question does not
ari se.

The facts which are said to give rise to the question
raised in the appeal are these. For the assessnment year
1969- 70 the respondent-assessee was assessed for weal th-tax
purposes on the total wealth of Rs. 6,07,690, which included
jewel lery and ornanents of the value of Rs. 4,15,942 by an
assessment order nmmde by the Wealth Tax O ficer on February
11, 1970. 1In an appeal preferred by the assessee the AAC by
his order dated June 26, 1970 excluded for her net wealth
the said jewellery and ornaments of the value of Rs.
4,15,942 on the ground that they were intended for persona
use of the assessee under s.5(1) (viii) of the Wealth Tax
Act 1957. In doing so the AAC followed the decision of this
Court in Comm ssioner of Wealth-tax v. Arundhati Bal kri shna,
77 1. T.R 505. No further appeal was filed against that
decision of the A-A.C. ~by either side and in a sense the
order becane final as the period provided for appeal against
it was allowed to expire. Section 5(1) (viii) of the Walth-
tax Act was anended by the Finance (no. 2) Act of 1971 which
recei ved the -assent of the President on August 10, 1971 but

it was brought retrospectively into effect fromApril 1,
1963. By s. 32 of the
875

Amending Act in s/5(1) (viii) the words "but not including
jewel lery " were added at the end of that clause and these
words, as stated earlier were deened to have been inserted
right from April 1, 1963. In viewof this anended provision
the assessee was served with a notice dated January 25, 1972
by the A A C. whereby he proposed to rectify her wealth-tax
assessment under s. 35 of the Act, withdraw ng the exenption
already granted to her in respect of the jewellery and
ornanents. The assessee appeared and objected to the
proposed rectification but the AAC held that his predeessor
has commtted a mstake apparent on the fact of the record
is excluding the said jewellery and ornanments and he was,
therefore, entitled to rectify the order passed’ by his
predecessor and actually passed the rectification / order
agai nst the assessee on February 22, 1972. The assessee
chall enged the said order by filing a wit petition in the
H gh Court.

The counsel for the assessee contended before the Hi gh
Court that the AAC had no power to rectify his predecessor’s
order dated June 26, 1970 in view of the fact that there was
no error apparent on the face of the record because (a) the
original assessnent when nade was in accordance with | aw and
(b) the question as to whether the Anendi ng Act applied to
assessnments which were already conpleted was, in any event,
a debatable question. At the hearing counsel for/  the
assessee conceded that so far as the first ground was
concerned the nmatter was concluded by a decision of this
Court in MK Venkatachalam Incone-tax Officer v. Bonbay
Dyei ng and Manufacturing Co. Ltd., (34) I.T.R 143, and
therefore, he did not press that ground. He, however,
strenuously urged that since the original assessnent had
been conpleted |ong before the Anending Act was passed and
since the sane had becone final as no appeal had been
preferred against the order dated June 26, 1970 by either
side the Anmending Act could not reach or affect such
conpl eted assessment and in any event the question whether
the Anending Act covered conpleted assessnments or not was
debat abl e question and, therefore, the AAC had no power to
rectify his predecessor’s order

As regards the first ground the Hi gh Court took the
view that the matter had been concluded by this Court’s
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decision in Bonbay Dyeing and Manufacturing Co. s case
(Supra). But as regards the second ground, though it was
poi nted out by M. Joshi, counsel for the Revenue to the
Hi gh Court that even that aspect had been concl uded by the
same decision the |learned Judges felt that the point could
not be said to have been finally concluded by that decision
because of this Court 's subsequent
876
decision in Inconme-tax Oficer, V Crcle, Madras & Anr. v.
S.K. Habibullah 44 1.T.R 809, and the observations nmade
therein and in fact one of the |earned Judges who deci ded
the matter expressed the viewthat "if that decision (in
Bonbay Dyeing’'s case had stood alone | mght have been
di sposed to record the question that arises in the present
case as concluded by the Supreme Court (by reason of that
decision) and to decide this petition in favour of M.
Joshi. "The Court further felt that the question as to
whet her-the retrospectivity given by the Arendi ng Act woul d
cover cases of conpleted assessnent was itself a debatable
guestion ‘and fol lowi ng the decision of this Court in Volkart
Brothers v. Income Tax Officer 82 I'T.R 50, the Court did
not express any opinion-on that point but took the view that
since it was a debatable question it could not be said to be
an error apparent on the face of the record and, therefore,
the AAC's order was liable to be quashed. The Hi gh Court,
therefore, set aside the inmpugned order of the AAC whereby
the rectification had been effected. The Revenue has
chall enged this view of the High Court before us in this
appeal
It is clear that the ground which was urged before the
H gh Court and which seened to find favour with it was that
the question whether the Anending Act applied to assessnents
whi ch were already conpleted was a highly debatabl e question
and therefore, it was not a case of an error apparent on the
face of the record which entitled the AAC to rectify his
predecessor’s order but the question thus raised would, in
our view, ariseonly if it is really a case of conpleted
assessment in the literal sense of the word. It nmay be
pointed out that this very aspect of the matter was pressed
in service in the Bonbay Dyeing case (supra) and this Court
whil e negativing the contention has taken the view that the
assessnment order that had been initially passed in that case
(which was under s. 18A(5) of the Incone Tax Act,  1922)
could not be said to have becone final in the literal sense
of the word and in that behalf this Court-pointed out that
irrespective of the question whether any ‘appeal had been
preferred or not against it that initial order was liable to
be nodified or rectified under s. 35 of ‘the Act. and
therefore, could not be said to have becone final or
conplete and as such the contention rai sed woul d not be of
much assistance to the assessee. After referring to the
decision of the Privy Council in Delhi doth and Cenera
MIlls Co. Ltd. v. Income Tax Conmi ssioner, A l.R 1927 PC
242, as also to the Board s decision in Colonial Sugar
Refining Co. v. Irving, [1905] A C. 369, this Court with
reference to the precise argunment observed thus:
877
"The sane argunent was put in another form by
contending that the finality of the order passed
by the Income-tax Oficer cannot be inpaired by
the retrospective operation of the relevant
provision. In our opinion this argunment does not
really help the respondent’s case because the
order passed by the Income Tax Oficer under
section 18A(5) <cannot be said to be final in the
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literal sense of the word. This order was and
continued to be Liable to be nodified under
section 35 of the Act. Wat the Inconme-tax Oficer
has purported to do in the present case is not to
revive his order in the light of the retrospective
amendment made by section 13 of the Anendment Act
al one but to exercise his power under section 35
of the Act; and so the question which falls to be
considered in the present appeal centres round the
construction of the expression ' nistake apparent
fromthe record used in section 35. That is why
we think that the principle of the finality of the
orders or the sanctity of the existing rights
cannot be effectively invoked by the respondent in
the present case."

We feel the aforesaid observations apply with equa
force to the facts of the present case. The AAC s origina
order whereby the jewellery and ornanments had been excl uded
fromthe conputation of the total wealth of the assessee had
been passed on June 26, 1970. After the amendnent had cone

into force with retrospective effect from April 11,1963,
proceedi ngs for rectification were undertaken by the AAC in
January 1972. It was well-within four years of period of

limtation available to-him under section 35 of the Wealth
Tax Act. This is /not~ a case where the resort to the
rectification power was required to be nmade by reference to
any provision in the Arendi ng Act but de horse the Anmending
Act power was sought to be exercised under the origina
section, nanely 35(7) of the Walth Tax Act. If that be so
followi ng the observations quoted above, it nust be held
that the AAC s order dated June 26, 1970 had not become
final in the literal sense of the word nothwithstanding the
fact that no appeal had been preferred against that order or
that the requisite period for appeal was allowed to expire.
The said order was and continued to be'liable to be nmodified
under s. 35(7) of the Act and in this view of the matter the
assessee herein also wuld not be in a position to invoke
the principle of finality of orders or the sanctity of the
exi sting right which are said to have acquired by her under
the initial order.

878

If, therefore, the order which has been rectified had
not received a finality the contention that the anending
provision would not be available for the purpose  of
effecting rectification on the ground that there was no
error apparent on the face of the record wuld not be
avail able to the assessee and therefore though that question
was the basis on which the certificate was issued by the
Hi gh Court for preferring this appeal to this Court we do
not think it is necessary to decide that question and the
appeal is capable of being allowed on this short ground.

We woul d, however, like to observe that in Habibullah's
case (supra) the Court was really concerned with the aspect
of retrospectivity of the provisions contained in the new
sub-section (6) of s. 35 of the |Income-tax Act, 1922
inserted by s. 19 of the Incone-tax (Anendnent) Act, 1953
(25 of 1953) and the question of giving a greater
retrospective operation than intended by its |anguage was
considered by the Court in the context of the peculiar
provisions contained in the amending enactnment. Such a
guestion does not arise in the instant case.

The result is that the appeal is allowed and the
rectification order passed by the AACis restored. No Costs.
M L. A Appeal al | owed.

879
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