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Appel | ant who scored substantially in a | and
acqui sition proceeding is nowfacing rough weather as he is
arraigned in a crimnal proceedi ng on account of certain
docunents he produced as evidence. The court which granted
a quantum |l eap in awardi ng conpensation to-the |and owners
later found that they had used forged docunents for
i nvei gling such a bunper gain as conmpensati on and hence the
court ordered some of the claimants to face prosecution
proceedings in a crimnal court. (The only point now
convassed by the appellant is that the court should have
heard the appel |l ant before ordering such prosecution. The
said plea raised by the appellant before the H gh Court was
repel l ed as per the inpugned judgnent.  Hence this appea
by speci al |eave.

An area of 3.9 acres of land was acquired by the State
CGovernment for construction of a canal under Arunwati
Project in 1985. The land acquisition officer awarded a
total of Rs.24,000/- as conpensation for the entire |and.
As the owners were not satisfied with the said award they
noved for a reference under Section 18 of the Land
Acqui sition Act. The reference court (which is a civi
court) on the basis of evidence adduced by the parties nmade
a big leap by enhancing the conpensation amount from Rupees
twenty four thousand to Rupees ten |lakhs thirty thousand,
besi des the ot her benefits such as solatium additiona
conpensation and interest as provided in Section 23 of the
Land Acquisition Act. The reference court passed the award
granting the said enhancenent on 23.4.1993. Appellant was
one of the beneficiaries of the said award and the
enhancenent was nmade on the basis of the evidence adduced
by the parties including the appellant. Though the
cl ai mants expressed di ssatisfaction even with such
enhancenent and noved the H gh Court for further
enhancenent the Hi gh Court dism ssed the appeal filed by
themin 1993.
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In 1995, sone persons of the locality brought to the
notice of the reference court that the claimnts had
wangl ed a whoppi ng enhancenment after playing chicanery on
the court by producing forged copies of sale deeds for
supporting their claimfor enhancement. The documents
mar ked by the reference court as Exts.31, 32 and 35 were
fabricated copies of sale deeds in which the extent of the
| ands sold had been shown as far |ess than the real area
transferred as per the instrunents of sale, according to
those persons.

The reference court conducted an inquiry on being told
by the aforesaid applicants that the above nenti oned
docunents are forged. The court got down the rel evant
records fromthe Sub-Registry for the purpose of exanining
the correctness of the aforesaid three docunents and found
that they were fabricated copies of the original sale
deeds. The said court further found that appellant and one
Raj kumar Anandrao Gul hane have commtted offences affecting
the admi nistration of justice by using forged docunents.
The court then passed the follow ng order:

Therefore, it is expedient in the ends of
justice on my part to file the conplaint in
witing against them before Judicia

Magi strate of First O ass having
jurisdiction to take appropriate and proper
crimnal action against them as it appears
that they have not only cheated the public
at large and governnent but have m sgui ded
or tried to m sguide nmy |l earned predecessor
by preparing and producing fal se docunentary
evi dence as well as by giving false ora

evi dence just to have a wongful gain

The persons who noved the court for taking action
under Section 340 of the Code of Crimnal Procedure (for
short the Code) by bringing the above facts to the notice
of the reference court were not satisfied as they felt that
the other persons who al so secured the advantage of such
enhancenent were al so to be proceeded agai nst. So-they
filed an appeal before the District Court. On 12.8.1996 the
District Judge concerned ordered that the conplaint shall
be filed against five nore persons besides the appell ant
and Raj kumar Ananarao Gul hane. W are told that those five
persons noved the Hi gh Court and got thenselves extricated
from prosecuti on proceedi ngs. Appellant then filed an
appeal before the H gh Court purportedly under Section 341
of the Code in challenge of the order of the reference
court which directed the filing of a crimnal conplaint
against him The main contention he raised before-the H gh
Court was that the reference court has overl ooked the basic
principles of natural justice and proceeded to nake an
inquiry wthout giving an opportunity to himto be heard in
the matter and hence great prejudice had been caused to him
as he had been deprived of the opportunity to be heard.
Learned single judge of the H gh Court while repelling the
above contention observed thus:

The procedure does not contenpl ate that
before initiating prelimnary enquiry the
court ought to give notice to the person
agai nst whom it may nake a conpl aint on
conpletion of the prelimnary enquiry and,
obvi ously so because what is contenplated is
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only a prelimnary enquiry, and if the court
chooses to take action against the said
person, it does not nean that he will not
have full and adequate opportunity under
Section 340(1)(b) of the Criminal Procedure
Code. Therefore, the contention of the

| earned counsel for the appellants, that the
court, before initiating any enquiry into
the matter, ought to have given notice to
the appellants and that the appellants have
aright to be heard, cannot be accepted.

Shri V. A. Mhta, [|earned senior counsel for the
appel | ant contended that the basic principle of natura
justice is violated when the reference court ordered
prosecuti on agai nst the appellant wthout affording himan
opportunity of being heard. In elaborating the said point
| ear ned seni or counsel subm tted that the schene of
Sections 340 to 344 of the Code contains an in-built safety
for the persons sought to be proceeded agai nst, by obliging
the court to afford an opportunity of being heard to them

Chapter XXVI of the Code contains provisions as to
of fences affecting the adm nistration of justice. Anbng
the 12 sections subsuned therein we need consider only
three. Section 340 consists of four sub-sections of which
only the first sub-section is relevant for the purpose of
this case. Hence the said sub-section is extracted bel ow

When upon an application nade to it in this
behal f or otherw se, any court is of opinion
that it is expedient in the interest of
justice that an inquiry should be nade into
any offence referred to in clause (b) of
sub-section (1) of section 195, which
appears to have been committed in or in
relation to a proceeding in that Court or

as the case may be, in respect of a docunent
produced or given in evidence in a
proceeding in that Court, such Court may,
after such prelimnary inquiry, if any, as
it thinks necessary, -

(a) record a finding to that effect;
(b) nmake a conplaint thereof in witing;

(c) send it to a Magistrate of the first
class having jurisdiction

(d) take sufficient security for the
appear ance of the accused before such
Magi strate, or if the alleged of fence

i s non-bail able and the Court thinks it
necessary so to do, send the accused in
custody to such Magistrate; and

(e) bind over any person to appear and give
evi dence before such Magistrate.

Readi ng of the sub-section nakes it clear that the hub
of this provision is formation of an opinion by the court
(before which proceedings were to be held) that it is
expedient in the interest of justice that an inquiry shoul d
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be made into an offence which appears to have been
conmitted. In order to formsuch opinion the court is

enpowered to hold a prelimnary inquiry. It is not
perenptory that such prelimnary inquiry should be held.
Even wi thout such prelimnary inquiry the court can form
such an opinion when it appears to the court that an

of fence has been committed in relation to a proceeding in
that court. It is inportant to notice that even when the
court forms such an opinion it is not nandatory that the
court should make a conplaint. This sub-section has
conferred a power on the court to do so. It does not nean
that the court should, as a matter of course, mmke a
conplaint. But once the court decides to do so, then the
court should nmake a finding to the effect that on the fact
situation it is expedient in the interest of justice that
the of fence should further be probed into. If the court
finds it necessary to conduct a prelimnary inquiry to
reach such a finding it is always open to the court to do
so, though absence of any such prelimnary inquiry would
not vitiate a finding reached by the court regarding its
opi nion. It should again be renenbered that the
prelimnary inquiry contenplated in the sub-section is not
for finding whether any particular person is guilty or not.
Far fromthat, the purpose of prelimnary inquiry, even if
the court opts to conduct it, is only to decide whether it
is expedient in the interest of justiceto inquire into the
of fence which appears to have been committed.

Inquiry is defined in Section 2(g) of the Code as

every inquiry, other than a trial, conducted under this
Code by a magistrate or court. It refers to the pre tria
inquiry, and in the present context it neans the inquiry to
be conducted by the magi strate. Once the court which fornms
an opi nion, whether it is after conducting the prelininary
inquiry or not, that it is expedient in the interest of
justice that an inquiry shoul d be nmade into any offence the
said court has to nmake a conplaint in witing to the

magi strate of first class concerned. As the offences
involved are all falling within the purview of warrant

case [as defined in Sec.2 (x)] of the Code the mmgistrate
concerned has to follow the procedure prescribed in Chapter
XI X of the Code. 1In this context we may point out that
Section 343 of the Code specifies that the magistrate to
whom t he conplaint is nmade under Section 340 shall proceed
to deal with the case as if it were instituted on a police
report. That being the position, the magistrate on

recei ving the conplaint shall proceed under Section 238 to
Section 243 of the Code.

Section 238 of the Code says that the nmgistrate shal

at the outset satisfy himself that copies of all the

rel evant docunents have been supplied to the accused.
Section 239 enjoins on the magi strate to consider the

conpl aint and the docunents sent with it. He may al so nake
such exam nation of the accused, as he thinks necessary.
Then the nagistrate has to hear both the prosecution and
the accused to consider whether the allegations against the
accused are groundless. |If he finds the allegations to be
groundl ess he has to discharge the accused at that stage by
recording his reasons thereof. Section 240 of the Code
says that if the nagistrate is of opinion, in the aforesaid
inquiry, that there is ground for presunming that the
accused has comitted the of fence he has to frame a charge
in witing against the accused. Such charge shall then be
read and expl ained to the accused and he shall be asked
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whet her he pleads guilty of the offence charged or not. If
he pleads not guilty then the nmagi strate has to proceed to
conduct the trial. Until then the inquiry continues before
the magistrate

Thus, the person agai nst whomthe conplaint is made
has a legal right to be heard whether he should be tried
for the offence or not, but such a legal right is envisaged
only when the magi strate calls the accused to appear before
him The person concerned has then the right to participate
in the pre-trial inquiry envisaged in Section 239 of the
Code. It is open to himto satisfy the magistrate that the
al | egati ons agai nst himare groundl ess and that he is
entitled to be di scharged.

The schene deli neated above woul d clearly show that
there is no statutory requirenent to afford an opportunity
of hearing to the persons agai nst whomthat court m ght
file a conplaint before the magistrate for initiating
prosecuti'on proceedi ngs. Learned counsel for the appell ant
contended that even if there is no specific statutory
provi sion for affording such an opportunity during the
prelimnary inquiry stage, the fact that an appeal is
provided in Section 341 of the Code, to any person
aggrieved by the order, is indicative of his right to
participate in such prelimnary inquiry.

Section 341 of the Code confers a power on the party
on whose application the court has decided or not decided
to make a conplaint, as well as the party against whomit
is decided to make such conplaint, to file an appeal to the
court to which the forner court is subordinate. But the
nere fact that such an appeal is provided, it is not a
prem se for concluding that the court is under a |l ega
obligation to afford an opportunity (to the persons agai nst
whom t he conpl aint woul d be made) to be heard prior to
maki ng the conplaint. There are other provisions in the
Code for reachi ng concl usi ons whet her a person shoul d be
arrayed as accused in crimnal proceedings or not, but in
nost of those proceedings there is no legal obligation cast
on the court or the authorities concerned, to afford an
opportunity of hearing to the would be accused. 1n any
event appellant has already availed of the opportunity of
the provisions of Section 341 of the Code by filing the
appeal before the H gh Court as stated earlier

Once the prosecution proceedi ngs conmence the person
agai nst whom the accusation is nade has a legal right to be
heard. Such a |egal protection is incorporated in the
schene of the Code. Principles of natural justice would
not be hanpered by not hearing the person concerned-at the
stage of deci ding whet her such person shoul d be proceeded
agai nst or not.

Be it noted that the court at the stage envisaged in
Section 340 of the Code is not deciding the guilt or
i nnocence of the party agai nst whom proceedings are to be
taken before the magistrate. At that stage the court only
consi ders whether it is expedient in the interest of
justice that an inquiry should be made into any of fence
affecting admnistration of justice. In MS. Sheriff and
anr. vs. State of Madras and ors. (AR 1954 SC 397) a
Constitution Bench of this Court cautioned that no
expression on the guilt or innocence of the persons should
be made by the court while passing an order under Section
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340 of the Code. An exercise of the court at that stage is
not for finding whether any offence was conmitted or who
conmitted the same. The scope is confined to see whet her
the court could then decide on the materials avail abl e that
the matter requires inquiry by a crimnal court and that it
is expedient in the interest of justice to have it inquired
i nto.

Learned senior counsel cited the decision of a single
Judge of the High Court of Andhra Pradesh in N mmuakayal a
Audi Narrayanamma vs. State of Andhra Pradesh (AR 1970
A.P. 119) in which | earned judge observed that it is just
and proper that the court issues a show cause notice to the
woul d be accused as to why they should not be prosecut ed.
This was said while interpreting the scope of Section 476
of the old Code of Crimnal Procedure (which corresponds
with Section 340 of the present - Code). The following is
the main reasoning of the | earned single Judge:

The proceedings under Section 476 Crim na
P.C. being judicial and crimnal in nature,
the interpretation that should be placed in
construing the section should be just, fair
proper and equitabl e and must be in
accordance with the principles of natura
justice. By adopting such interpretation
and procedure, the aggrieved party woul d be
af forded with an adequate opportunity to
show and satisfy the court that it was not
inthe interests of justice, to launch the
prosecution and thereby avoid further
proceedi ng. That apart, the appellate court
al so would be in a position to appreciate
the reasons assigned in each case and woul d
have the advantage of coming to its own
concl usion without any difficulty about the
justification or otherw se of |aunching the
prosecution in a particular case.. Wen once
the prosecution had been | aunched, the
accused will not be having an opportunity
thereafter to raise the question of
expediency in the interests of justice to

| aunch the very prosecution itself. The
case thereafter will have to be gone into on
the nerits.

W are unable to agree with the said view of the
| earned single Judge as the sanme was taken under the
i mpression that a decision to order inquiry into the
offence itself would prima facie anpbunt to holding him if
not guilty, very near to a finding of his guilt. W have
poi nted out earlier that the purpose of conducting
prelimnary inquiry is not for that purpose at all. The
woul d be accused is not necessary for the court to decide
the question of expediency in the interest of justice that
an inquiry should be held. W have come across deci sions
of some other Hi gh Courts which held the view that the
per sons agai nst whom proceedi ngs were instituted have no
such right to participate in the prelimnary inquiry. {vide
M Mt huswany vs. Special Police Establishnment (AR 1985
Crimnal Law Journal 420)}.

We therefore agree with the inpugned judgrment that
appel | ant cannot conplain that he was not heard during the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 7

prelimnary inquiry conducted by the reference court under
Section 340 of the Code. In the result we dismiss this
appeal .

J

[ KT. Thonas ]
J

[ S.N. Phukan ]
J

[ Y.K. Sabharwal ]

November 21, 2001.




