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HEADNOTE:

The appellant was in the service of the Governnment of India
inthe P.& T. departnent and he was posted as an officer on
special duty in Goa after its liberation on 20th Decenber
1961. The appell ant was working in that capacity from 25th
December, 1961 to 11th August, 1962 when he was transferred
to All ahabad.

Wil e he was in All ahabad. he was suspended from service by
an order dated 11th April, 1963 nmade by the President /under
sub-r. (1) of r. 12 of the Central Givil Servi ces
(O assification, Control and Appeal) Rules 1957 on the
ground that a case against the appellant in respect of
crimnal offence was under investigation. On the conpletion
of the investigation by the Special Police Establishnent the
Governnment of India sanctioned the Prosecution of -the
appel l ant and accordi ngly, the appellant was prosecuted in
the Court of Special Judge, Geater Bombay along wth
another. The principal charge was that while the  appell ant
was on special duty in Goa, he had sent 4 consignnents
specifically described in the charge, in trucks and railway
wagons. and conceal ed in postal bags from Goa to Bonbay and
thereby conmitted an of fence puni shabl e under S. 5(2) read
with s. (1) (d) of the Prevention of Corruption Act 1947.
VWil st the crimnal case was pendi ng the Governnent of India
i ssued a Menorandum dated 8th March. 1965 to the appellant
intimating that the President proposed to hold an enquiry
against the appellant wunder r. 15 of the Rules. The
all egations were set out in the statenent of allegations
enclosed with the menmorandum and the charges franed on the
basis of the allegations were enunerated in the statement of
char ges. These charges were based on wholly different
al | egations and had nothing to do with the charges on which
the appell ant was being prosecuted in the crimnal case.

The |earned Special Judge held the appellant guilty on the
second charge so far as it related to the first, second and
fourth consignnments referred to in that charge and convicted
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hi m On appeal the Hi gh Court confirmed the conviction of
the appellant and mai ntained the sentence; but a certificate
to appeal to the Suprenme Court was granted by the High
Court . During the pendency of the appeal, the President,
passed an order dated 26th October, 1967, dismissing the
appel l ant fromservice with i mediate effect under R 19(1)
of the Rules, 1965.
The appeal against the conviction was, thereafter, heard by
this Court and this Court allowed the appeal and set aside
the conviction on the ground that no custom duty was
| eviable on dispatch of goods from Goa to other parts of
India and therefore, the appellant could not be held guilty
of evadi ng payment of custonms duty etc.
The President, thereafter, passed an order setting aside the
di smissal order; but since an enquiry was pending against
the appellant under  the Rules, the President or der ed
conti nuance of the enquiry and directed conti nuance of the
suspension until- further orders.
The appel 'ant , thereafter, filed a wit petition before the
Del hi  Hi'gh~ Court challenging the validity of the order
Wiile the wit petition was pending, the Governnent issued
anot her nmenorandum by which it directed enquiry only in
relation to charge 11 of the earlier menorandum but added 3
nore charges set out in-the statenent of charges enclosed
with the second nenorandum No progress, was, however, nade
because of the wit petition before the Hgh Court. The
Del hi High Court. dismssed the wit petition of the
appel I ant and hence the appeal to this Court.

139
The inpugned order dated 9th June, 1971 consisted of 3
parts-the first part set aside the dism ssal order, the
second part directed continuance of the enquiry and the
third part continued the suspension of the appellant. under
sub-rule 5(b) of Rule 10 of the Rules. 1965.
The only question debated before this Court was whether the
third part of the inmpugned order was valid and  whether
President was conpetent to continue the suspension’/ of the
appel l ant under sub rule 5(b) of Rule 10 of the Rules: It
was agreed that the validity of the order of suspension was
to be judged by reference to 1965 Rules -and the only
provision in the Rules of 1965 which deals with -suspension
is Rule 10 and 5(b) of Rule 10 provided, inter alia, that :-
Where a Government servant is suspended etc. in connection
with any disciplinary proceedings etc. and any other
di sciplinary proceedings is comenced agai nst himduring the
conti nuance of such suspension, the authority may direct
that the Government servant shall continue. to~ be under
suspension wuntil the termnation of all or "any of _such
proceedi ngs. "
Partly allow ng the appeal
HELD : (i) Before action can be taken under sub-rule 5(b) of
Rule 10 of the Rules, 1965, two conditions must co-exist;
one is that the CGovernnent servant nust be under continuing
suspension and the other is that during the continuance  of
such suspension "any other disciplinary proceeding" should
be commenced agai nst him [146D]
(ii) When an order of suspension is nade against a
Gover nment servant, pending an enquiry, the relationship of
mast er and servant does not come to art end. The Governnent
issues a direction forbidding the Governnent servant from
doing the work which he was required to do under the terms
of the Contract of Service, at the sane tinme keeping in
force the relationship of naster and servant
V. P. G ndronlya v. State of Madhya Pradesh & ors. [1970]
3 S CR 448 referred to;
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but when an order of dism ssal is passed the Vinculum Juris
between the CGovernnent and the servant is dissolved; the
rel ati onship of nmaster and servant between them is
extingui shed and the order of suspension, a fortiorari cones
to an end. It follows, therefore. that once the suspension
cones to an end by an order of dismssal, it cannot be
revived by nere subsequent setting aside of the order of
di smissal in the absence of a statutory provision or rule to
that effect. [147B-D

On Prakash Gupta v. The State of U P. [1955] 2 SSC R 391
referred to.

Under the circunstances, the third part of the impugned
order could not be justified under sub-rule 5(b) of Rule 10.
[ 149B- C]

(iii) The third part of the inpugned order continuing the
suspensi on of the appellant cannot al so be justified under
any of the sub rules of Rule 10. For exanple, sub rule 4 is
not attracted inthe present case. This sub-rule requires 2
conditions (i) the order of dism ssal nust be set aside in
consequence of a decision of a court of lawand (ii) the
di sciplinary authority rmust decide to hold a fresh enquiry
on the allegations on which the order of disnissal was
originally passed. In the present case, the second
condition is not fulfilled because the enquiry revived and
continued under the second part of the inpugned order was
not an enquiry on the allegations on which the penalty of
di smi ssal was originally inmposed on the appel | ant .
Simlarly sub Rule 5(a) is also not attracted because this
sub-rul e only operates wthin the framework of t he
rel ati onship of master and servant. Once that relationship
cones to an end, sub-rule 5(a) cannot be sustained. [149F-
150F; 151C D

(iv) Therefore, in the present circunstances, the third part
of the inpugned order continuing the suspension of the
appel l ant nust be held to be void and inoperative: but this
does not nean that the President cannot pass a fresh order
of suspension under sub-rule (1) of Rule 10. if he so thinks
fit. But until such action is taken, the appellant woul d be
entitled to his salary under the conditions; of service
applicable to him [152C- D

140

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1366 of
1972.

From t he Judgnent and Order dated the 25th February, 1972 of
the Delhi High Court in Cvil Wit No. 1270 of 1971

B. R L. lyengar, Bishanber Lal, P. V. Kapoor and S. C.
Patel for the appellant.

Govind Das and S. P. Nayar, for the respondent

The Judgrment of the Court was delivered by

BHAGMTI J. This appeal is directed against the judgnent - of
the Del hi High Court disnmssing a wit petition filed by the
appel l ant agai nst the respondents challenging the validity
of an order dated 9th June, 1971 passed by the President
directing that a disciplinary inquiry pending against the

appel l ant shall be continued until its finalization and the
appel l ant shall continue under suspension under sub-rule
5(b) , of rul e 10 of the Central Cvil Servi ces
(dassification, Contr ol and Appeal ) Rul es, 1965,

hereinafter referred to as CCS (CCA) Rules, 1965, unti
further orders. The facts giving rise to the appeal may be
briefly stated as foll ows.
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The territory of Goa, which was under Portuguese doni nation

was |iberated by the Indian Arny on 20th Decenber, 1961

The appellant was at that time in the service of the
CGovernment of India in the Post and Tel egraph Departnment and
was working as Senior Superintendent of Post Ofices at
Jai pur. Since senior and experienced officers were required
for recognising the administration in the l'i berated
territory of Goa, the appellant was transferred and posted
as officer on Special Duty, Post and Tel egraph Departnent,
Punj ab, Goa. The appellant took charge of his new office on

25t h Decenber, 1961 and held that officer till 11th August,
1962 when he was transferred as Senior ' Superintendent,
RMS., "A Dvision, A'lahabad. Wilst the appellant was
functioning as Senior Superintendent, R M., 'A Division

Al | ahabad he was suspended from service by an order dated
11th April, 1963 nmade by the President in exercise of the
power conferred _under sub-r. (1) of r. 12 of the Centra
Cvil Services (O assification, Control and Appeal) Rules,
1957,  hereinafter referred to as the CCS (CCA) Rules, 1957
can the ground that a case against the appellant in respect
of crimmnal —offence was~ under investigation. On the
conpletion of the investigation by the Special Police
Establishment, the Government of India sanctioned t he
prosecution of the appellant and pursuant to the sanction so
granted, the appellant was prosecuted in the, court of
Speci al Judge, Greater Bonbay al ong with one Raj Bahadur
Mat hur on four charges. The first and the fourth charges
are not material as the appellant was acquitted of those
charges by the | earned Special Judge and nothing now turns
upon them The third charge is also not material ‘as it was
directed only agai nst Raj Bahadur Mathur -and the appell ant
had nothing to do with it. The principal, charge was the
second charge which alleged that the appellant had, while
functioning as Oficer on Special Duty, Post and Tel egraph
Department, Panjim

141

Goa, by abuse of his. official position or by illegal and
corrupt neans, obtained pecuniary advantage for hinself
and/or for others, inasmuch as he had sent or caused'to be
sent from Panjimto Bonbay four —consignnments specially,
described in the charge, in trucks and/or railway wagons
hired by Post and Tel egraph Departnent for transportation of
foreign parcels from Goa to Daman via Mrgo, Poona and
Bonbay, wi thout paynent of freight charges, custons duty
etc.. and thereby, commtted an of fence punishable under s.
5(2) read with s. 5 (1) (d) of the Prevention of Corruption
Act , 1947. of the four consi gnnent s referred in
this,charge, the first related to eight cases concealed in
five postal bags sent on or about 29th June, . 1962, the
second related to twelve wooden boxes and a steel /trunk
concealed in eight postal bags sent on or about 26th  July,
1962, the third related to nine cases sent on or about 31st
July, 1962 conceal ed in postal bags and the fourth related
to sone trunks and | eather suitcases sent on or about  31st
March, 1962. Whilst the crimnal case was pending in the
Court of Special Judge, Greater Bonbay, the Government of
India issued a, menorandum dated 8th March, 1965 to the
appel lant intimating that the President proposed to hold an
inquiry against the appellant under r. 15 of the CCS (CCA)
Rul es, 1957. The allegations on which the inquiry was
proposed to be held were set out in the statenent of
al l egations enclosed wth the menorandum and the charges
franed on the basis of these allegations were enunerated in
the statement of charges acconpanying the nenmorandum There
were four charges set out in the statement of charges. The
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first, the third and the fourth: charges are not materia
and we need not refer to themin detail. It would be.
sufficient to state that they were based on wholly different
al l egations and had nothing to do with the charges on which
the appellant was being prosecuted in the crimnal case.
The second charge, however, stood on a different footing and
in order to appreciate one of the contentions that has been
raised before wus, it would be desirable to set it out in
extenso :
“"Shri H L. Mehra, while functioning as
Oficer on Special Duty, P. & T. Departnent,
Panjim Goa between the 24th Decenber, 1961
and the 31st August, 1962, failed to namintain
absolute integrity and devotion to duty as
required by Rule 3 of the CCS (Conduct) Rul es,
1955 and committed mi sconduct in the discharge
of hi's duties as a public servant inasnuch as
he, by abusing his official position, nanaged
to send 9 cases packed with his [|uxury goods
from his residence at Panjimto Mrgoa Post
Ofice on or about the 31st July, 1962 in the
truck of Vasant Shiva Anoncar, hired by the P
& T. Departnent, Panjim Goa for carrying mails
from ‘Margoa to PanjimPost Ofice, wthout
paying any truck hire | charges and also
unaut hori zable wutilised the services of the,
postal carpenters on working days during the
of fice' hours for packing the aforesaid cases
and thereby secured to hinmself’ wongful gain
and pecuniary advant age."
The disciplinary inquiry intothese charges proceeded rather

desultorily and not nmuch progress was - nade. The reason
obvi ously was that them
142

crimnal case was pending At thetrial of the crimnal case,

a large mass of evidence, was led on behalf  of the
prosecution and the appellant also | ed evidence in/ support
of the defence. On the evidence, the |earned Special /Judge
cane to the conclusion that the first and the fourth charges
were not established against the appellant and acquitted him
of those charges. The |earned Special,; Judge al so acquitted
Raj Bahadur Mathur of the first and the third charges framed
against him However, so far as the second charge _agai nst
the appell ant was concerned, the | earned Special Judge found
that the appellant was guilty of that charge in so faras it
related to the first, the second and the fourth consignments
referred to in that charge though not in respect of the
third consignnent of nine cases sent on or about' 31st July,

1962. The | earned Speci al Judge accordingly- convicted the
appel l ant only in respect of the second charge and that too
in so far as it related to the first, the second “,and the
fourth consignments and acquitted himof all the @ other
charges including the second charge in so far as it was
based on the third consignnent of nine cases sent on  or
about 31st July, 1962. The appellant preferred an appea

agai nst the order passed by the | earned Special Judge in so
far as it related to his conviction and the appeal was heard
by a Division Bench of the High Court of Bonbay. The Divi-
sion Bench by a judgment dated 17th April, 1967 confirmed
the conviction of the appellant and also maintained the
sentence passed against himby the | earned Special Judge.

The appellant inmediately applied for a certificate for
leave to appeal to this Court and the certificate was
,granted by the H gh Court of Bonbay on 18th April, 1967.

Si nce an appeal against the conviction was preferred to this
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Court, the President could have waited for the disposal of
the appeal before taking any action agai nst the appellant on
the basis of the, conviction. But, instead, the President
passed an order dated 26 th October, 1967 ,disnmissing the
appellant from service with inmmediate effect under Rule
19(1) of CCS (CCA) Rules, 1955 on the ground that the
conduct of the, appellant, which had led to the conviction
was. such as to render his further retention in the public
service undesirable. The appeal agai nst the conviction was,
thereafter, heard by this Court and by a judgnent dated 19th
March, 1971 this Court allowed the appeal and set aside the
conviction of the appellant. It is necessary for the pur-
pose of the present appeal to nake a detailed reference to
this judgnment but it would be enough to state that the main
ground on which this Court exonerated the appellant was that
no custonms duty was | eviable on dispatch of goods from GCoa
other parts of India and the appellant could not, therefore,
be said to be guilty of having obtained pecuniary advantage
in the shape of evasion of paynment of custons duty by
abusing ‘his official position and/or by illegal or corrupt
neans. The conviction of the appellant having been set
aside, the order of dismissal based on the conviction
obvi ously could not be “sustained and the Pr esi dent,
therefore, decided that the order of dismssal should be set
aside and passed /'an order to the following effect on 9th
June, 1971:
WHEREAS Shri H. L. Mehra, the then Senior
Supdt. ‘of RMS was di smissed fromservice wth
ef fect from 26th Cct o-
143
ber, 1967 on the ground of conduct which |ed
to his conviction on a crimnal charge vide
order No. 7/6/63-Di sc. dated the 26th Cctober,
1967.
AND WHEREAS the said conviction has been set
aside by the Suprene Court and the said  Shr
H L. Mehra has been acquitted of the said
charge, ;
AND WHEREAS in consequence of such acquitta
the President has decided that the said order
of dism ssal should be set aside.
AND WHEREAS Shri H. L. Mehra, the then Senior
Supdt. of RMS, was under suspension vide order
No. 10/10 9/63-Vig. dated the 11th April,
1963, at the tine of disnmissal, and an enquiry
under the provisions of CCS (CCA) Rules, 1957
as ordered vide meno No. 7/6/63Di sc. dated the
8th March, 1965 was pendi ng agai nst him
AND WHEREAS t he President has decided that the
sai d enquiry pending against Shri H L. Mhra,
may be continued and under sub-rule< 5(b) of
Rule 10 of CCS (CCA) Rules, 1965, Shrii H L.
Mehra shoul d continue under suspension' unti
the termnation of such proceedi ngs
NOW therefore, the President hereby-
(i) sets aside the said order of dismssal
(ii) directs that the enquiry pendi ng agai nst
Shri H L. Mehra, shall be continued until its
finalisation;
(iii) directs that the said Shri H L. Mehra,
shal | under sub-rule 5 (b) of Rule 10 of CCS
(CCA) Rules, 1965 continue to
in under
suspensi on until further orders."
The appel | ant bei ng aggrieved by this order in so far as it

rema
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directed continuance of the inquiry instituted against him
by the Menorandum dated 8th March, 1965 and al so conti nued
his suspension wunder sub-r’ 5(b) of r. 10 of CCS (CCA)
Rul es, 1965, filed a wit petition in the Del-hi H gh Court
challenging the validity of this order on various grounds
set out in the wit petition. Wilst the wit petition was
pendi ng, the President issued another Menorandum dated 9th
Decenber, 1971 dropping charges Nos. 1, IIl and IV set out
in the Menorandum dated 8th March, 1965 and directing that
the inquiry be continued only in respect of Charge 11 and
stating that an inquiry should also be held in respect of
three further charges set out in the statement of charges
enclosed wth the Menorandum The inquiry which was thus
continued against the appellant was an inquiry into Charge
Il set out in the Menorandum dated 8th March, 1965 and the
three further charges set out in the Menorandum dated 9th
December, 1971. No progress was, however, nmade in the
inquiryin viewof the wit petition filed by the appellant.
The writ petition was heard by a Division

144

Bench of the Del hi Hi gh Court and by a judgnent dated 25th
February, 1972 the Division Bench rejected the various
grounds urged on behalf ~of the appellant against the
validity of the order dated 9th June, 1971 and di sm ssed the
wit petition. Hencethe present appeal by the appellant
with certificate obtained fromthe Del hi” Hi gh Court.

The order dated 9th June, 1971, inpugned in this appeal
consi sted of three, parts. One part set aside the order of
di sm ssal passed against the appellant on 26th Cctober,
1967, the other part directed continuance of the inquiry
instituted against the. appellant by the Mnorandum dated
8th March, 1965, while the third part continued t he
suspensi on of the appellant under sub-rul e 5(b) of rule 10
of the CCS (CCA) Rules, 1965. So far as the second part of
the i npugned order is concerned, it was no doubt challenged
as outside the authority of the President in the wit
petition as also in the argunments before the Delhi High
Court, but at the hearing of the appeal before us, it was
frankly conceded by the | earned counsel for the appellant
that it was not possible for himto assail -its wvalidity.
That part of the inpugned order nmust therefore, be held to
be valid. The only question debated before-us was-and this
raised a rather serious controversy-whether the third part
of the inpugned order was valid : was it conpetent” to the
President, in the circunstances of the case, to continue the
suspensi on of the appellant under sub-rule 5(b) of rule 10
of the CCS (CCA) Rules,- 1965 ? Even if it was not, could
this part of the inpinged order be sustained under any other
provision of rule 10 of the CCS (CCA) Rules, 1965 ?

The suspension of the appellant was originally nmade under an
order dated 11th April, 1963 in exercise of the power
conferred under sub-rule (1) of rule 12 of the CCS ' (CCA)
Rul es, 1957 and it was this suspension which was purported
to be continued by the inpugned order under sub-rule 5(b) of
rule 10 of the CCS (CCA) Rules, 1965. There was sone
controversy before tile Delhi H gh Court as to which set of
Rul es would be applicable for continuing the suspension of
the, appellant at the date when the inpugned order was
passed. The appellant contended that the Rul es- applicable
woul d be the CCS (CCA) Rules, 1957 and the inpugned order
made under the CCS (CCA) Rul es, 1965 was, therefore, bad.
But this contention was rejected by the Del hi Hi gh Court and
rightly because rule 34 of the CCS (CCA) Rules, 1965, which
repeals the CCS (CCA) Rules, 1957 provides in Proviso (b)
for the application of the CCS (CCA) Rules, 1965 to pending
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pr oceedi ngs. This being the, clear position, the |Iearned
counsel for the appellant conceded that the validity of the
i mpugned order continuing the suspension of the appellant
woul d have to be judged by reference to the CCS (CCA) Rul es,
1965.
Now the only provision in the CCS (CCA) Rules, 1965 which
deals with suspension is rule 10. It would be, convenient
at this stage to refer to the relevant provisions of that
rul e’
145
"10.(1) The appointing authority or any authority to which
it is subordinate or the disciplinary authority or any ot her
authority enpowered in that behalf by the President by
general or special order, nay place a Governnent servant
under suspensi on-
(a) where a disciplinary proceeding against
himis contnplated or is pending, or-
(3) Wiere a penalty of dism ssal, renpval or
conpul'sory retirement from service inposed
upon a Governnent servant under suspension is
set aside in appeal or on review under these
rules and thecase is renmitted for further
inquiry or action or with any ot her
directions, the order of his suspension shal
be deened to have continued.in force on and
from the date of the ~original order of

di smissal, renoval or ~conpulsory retirenent
and ‘'shall remain in force until further
orders.

(4) VWere a penalty of dismssal, renoval or
conpul soryretirement from service inposed
upon a Covernnent, servant is set ‘aside or
decl ared or rendered void in-consequence of or
by a decision of a court of law and the
di sciplinary authority, on a consideration of
the circunstances of the case, decide to hold
a further inquiry against him ~/on the
al | egati ons on which the penalty of disni ssal
renoval or conpul sory retirenent was
originally inposed the  Covernment servant
shall be deened to have been placed under
suspensi on by the Appointing Authority from
the date of the original order of dismssal
renoval or conpulsory retirement and shal
continue to remain under suspension - unti
further orders.

(5) (a) An order of suspension nmade or
deened to have been made under this rule shal

continue to remain in force wuntil it s
nodi fi ed or revoked by the authority conpetent
to do so.

(b) VWere a Governnent servant is suspended
or is deened to have been suspended, (whether
in connection with any disciplinary proceeding
or otherwise), and any other disciplinary
proceedi ng i s comrenced agai nst himduring the
continuance of that suspension the authority
conpetent to place hi munder suspension may’
for reasons to be recorded by himin witing,
direct that the Governnent servant shal
continue to be under suspension until the
term nation of al | or any of such
proceedi ngs. "

Since the inpugned order continuing the suspension of the

appellant is purported to be made under sub-rule 5(b) of
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rule 10, we may first

146

examne whether it is justified on the terns of that sub-
rule. Sub-rule 5(b) postulates that a Government servant is
suspended or deenmed to have been suspended-this latter
contingency would arise where a case falls within sub-rule
(2)-and during the continuance of his suspension "any other
di sciplinary preceding" is commenced against him and
provides that 'M such a case, a direction may be given that
he shall continue under suspension until the termination of
such disciplinary proceeding. The words "CGovernnent servant
shal | continue to be under suspension” in the juxtaposition
of the opening clause clearly suggest that the basic
condition for the applicability of subrule 5 (b) is that the
Covernment servant shoul'd be under continuing suspension at

the date when "any other disciplinary proceeding" is
conmenced agai nst _himand direction is given for continuance
of the suspension. It is indeed difficult to see how a

Governnment servant-can be directed to continue to be under
suspension ~unl ess he is under suspension at the tinme when
such direction'is given. There can be fresh suspension of a
Governnment servant but- we fail to see how there can be
conti nuance of a suspension which does not exist. Two con-
ditions, mnust, therefore, co-exist before action can be
taken under subrule 5 (b) : one is that the Governnent
servant nust be under continuing, suspension and the other
is that during the continuance of such suspension "any ot her
di sci plinary proceeding" should be comenced agai nst him

Now in the present case, we will assunme with the respondents
that wunder the second part- of the inpugned order, a
di sci plinary proceedi ng was comenced against the appellant,
though it was really a revival of the old inquiry instituted
under the Menorandum dated 8th March, 1965 and ' not the
conmencemnent of a new disciplinary proceeding. But even so,

the question would still renmain whether the, appellant was
under suspension at the date when the inpugned order was
made. It is only, if he was, that he could be continued
under suspension wunder sub-rule 5(b) of rule '10. The
appel lant was originally suspended under the order dated
11th April, 1963 because a case against _himin respect of a

crimnal offence was under investigation. This was followed
by the institution of a crimnal case against him and in
this crimnal case he was convicted by the Special Judge and
his conviction was confirned by the Bonbay H gh Court. O
the basis of the judgnment of the Bonbay High Court
confirmng his conviction, he was disnissed by the President
by an order dated 26th October, 1967. The argunment of the
appel l ant was that on the passing of the order of dism ssal
his suspension cane to an end and even though the order of
di smissal was subsequently set aside by the President by
the. first part of the inpugned order, that did not have the
effect of reviving the suspension and the appellant was
accordingly not wunder suspension at the date when the
i mpugned order was made. The respondents, on the other
hand, contended that by reason of sub-rule, 5(b) of rule 10
the order of suspension passed on 11th April, 1963 conti nued
to remain in force despite the naking of the order of
dism ssal and in any event, even if the suspension cane to
an end as a result of the passing of the order of dism ssal
it was revived with retrospective effect when the order of
di smssal was set aside by the President by the first part
of the inpugned, order

147

and, therefore, at the instant of time when the third part
of the inpugned order was made under sub-rule 5(b) of rule
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10, the appellant was under suspension. W find there is
great force in the argument of the appellant and the
contention of the respondents to the contrary nust be
rejected. Both principle as well as precedent conpel us to
this concl usi on.

Let wus first exam ne the, question on principle. VWhen an
order of suspension is nade against a Governnent servant
pending an enquiry into his conduct, the relationship of
master and servant does not come to an end. What the
CGovernment, as nmaster, does in such a case is nerely to
suspend the Government servant from perform ng the duties of
his office. The Government issues a direction forbidding
the Governnent servant fromdoing the work which he was
required to do under the terns of the contract of service or
the statute or rules governing his conditions of service, at
the sane tinme keeping in force the relationship of master
and servant. In other words, to quote Hegde, J., fromV. P
G ndroniya v. State  of Madhya Pradesh & Os., (1), "the
enpl oyer /is regarded as issuing an order to the enployee,
whi ch because the contract is subsisting, the enployee nust
obey". This being the true nature of an order of
suspension, it follows that the Governnent servant would be
entitled to his rermuneration for the period of suspension
unless there is sone provision in the statute or rules
governing his conditions of service which provides for
wi t hhol ding of such renuneration. Now, when an order of

di smi ssal is passed, the vinculum juris between t he
Governnment and the servant is dissolved : the  relationship
of master and servant between themis extinguished. Then

the order of suspension nmust a fortiorari cone to an end.
But what happens when the order of dismssal is subsequently
set aside ? Does that revive the order of suspension ? W do
not think so. Once the suspension has cone to an end by an
order of dismissal, which was effective when nmade, it cannot
be revived by nere subsequent setting aside of the order of
di smssal in the absence of a statutory provision or rule to
that effect. That is precisely the reason why sub-rules (3)
and (4) had to be introduced in rule 10 providing for
retrospective revival and continuance of the suspension in
cases falling within those sub-rules. This position which
emerge clearly on principle is supported also by -authority.
There is a decision of a Bench of six judges of this Court
whi ch endorses the same view That is the decision in Om
Prakash Gupta v. The State of Utar Pradesh.(2) The
appellant in that case was suspended from service wth
effect from 24th August, 1944 pending an enquiry into his
conduct. The Conmm ssioner conpleted the enquiry and made a
report to the Governnent and on the basis of the report. the
Government passed an order dated 25th November, 1944
dismssing the appellant from service. The appel | ant
clainmed that the order of dism ssal passed agai nst-him was
illegal and void and he continued to be in service and was
entitled to recover affairs of salary. The claimthat the
order of dismissal was illegal and void and the appellant
continued to be in service was uphel d by

(1) [1970] 3 S.C R 448.

(2) [1955] 2 SS.C R 391
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the Hi gh Court but relief by way of recovery of arrears of
salary was refused and the appellant, therefore, preferred
an appeal to this Court. The claimof the appellant for
affairs of salary which was debated before this Court
related to two distinct periods : one fromthe date of the
order of suspension up to the date of the order of
dismissal, and the other fromthe date of the order of
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di smssal up to the date when the order of disnmi ssal was set
aside by the Court. So far as the claim for the first
period was concerned, the appellant gave it up before this
Court, as it would have necessitated a remand which would
have involved the appellant in heavy expenditure and
har assment . The claimfor the second period was, however,
seriously pressed on behalf of the appellant and this Court
decreed it for reasons which nmay best be stated in the words
of Imam J., speaking on behalf of the Court
"He, 1i.e., the appellant, however, contended
that the order of suspension continued to be
in force only until the 25th Novenber, 1944,
the date of the order of dismssal. on that
date the order of suspension ceased to exist
and the ~appellant was entitled to recover
arrears of ~salary from the 25th Novenber,
1944, to the 31st Decenber, 1947, inclusive.
The Attorney-CGeneral strongly contended that
it continued to be in force and that it was
not at all affected by the declaration of the
Cvil Judge that the order of disnissal was
illegal. In view of that decision the order
of dismissal must be regarded as a nullity and
non-exi stent in the eye of law. The inquiry,
t he outcome of which was the order of
di sm ssal, had not therefore ended. It could
only end with a valid order which would repl ace
the order of suspension. Until that happened
the accusation against the appellant remined
and the inquiry had not ended.  He referred to
the case of. M CGopal Krishna Naidu v. State
of Madhya Pradesh(,’). On behal f " of the
appel l ant reliance was placed on the case of
Provincial Governnent, Central Provinces and
Berar through Collector, Anraoti V. Shanshu

Hossain Siral Hussain (2) . The order of
suspensi on nmade against the appellant was
clearly one made pending an inquiry. It
certainly was not a penalty inposed after an
enquiry. As the result of the inquiry an
order of dismssal by way of penalty had been
passed against the appellant. Wth t hat
order, the order of suspension | apsed. The
order of dismissal replaced the -order  of
suspensi on which then ceased to. exist. That

clearly was t he position bet ween t he
CGovernment of the United Provinces and the
appel | ant . The subsequent declaration by a
Cvil Court that the order of dismssal/ was
illegal could not revive an order of
suspensi on which did not exist. The | case,
referred to by the Attoney-Ceneral 'is not
directly in point and that decision does not
conflict with the case relied upon by the
appel | ant . The appellant is, t herefore,
entitled to recover
(1) A I.R 1952 Nag. 170. (2) |.L.R 1948 Nag.
576: A.1.R (36) 1949 Nag. 118.
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arrears of salary from the 25th Novenber,
1944, to 31st Decenber, 1947."
This decision |eaves no roomfor doubt as to the correct
| egal position and the conclusion must , t herefore,
inevitably follow that when the order of disnissal was
passed on 26th COctober, 1967, the order of suspension dated




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 15

11th April, 1963 ceased to exist and it did not revive
thereafter by the subsequent setting aside of the order of
dismissal by the first part of the inpugned Order. The
appel | ant was accordingly not under suspension at the point
of time when the third part of the inmpugned order was made
and in the circunmstances, the third part of the i npugned
order could not be justified under subrule 5(b) of rule 10.

But that does not conclude the question. It is now well
settled that when an authority passes an order which is
within its conpetence, it cannot fail nerely because it
purports to be made under u wong provision, if it can be
shown to be within its power under any other provision. | f

the power is otherw se established, the fact that the source
of the power has been incorrectly described in the order
woul d not make it invalid. Vide P. Bal akotai ah v. The Union
of India(l) and Afzal Ulah v. State of Utar Pradesh(2).
W nust, therefore, proceed to consider whether the third
part of “the inmpugned order could be justified under any
ot her provision contained in rule 10. sub-rule (3) obviously
coul d not _be invoked because the order of disnmissal was not
"set aside in appeal or-on review" under the CCS (CCA)
Rul es, 1965. The only sub-rule which could be and was
relied wupon by the respondents was sub-rule (4) and it was
urged that wunder - that sub-rule, the order of dismssa
havi ng been set aside by the President in consequence of the
decision of this Court acquitting the -appellant, t he
appel | ant nmust be deened to have -been- placed under
suspensi on by the President fromthe date of the origina
order of dismssal, and he would continue to renmain under
suspension until further orders and it was in recognition of
this position that the third part of the inpugned order was
nmade. This contention of the respondents is~ al so  without
force. There are two conditions which nust be satisfied in
order to attract the operation of sub-rule (4). First, the
order of dismissal nust be set-aside in consequence of a
decision of a court of lawwe are setting out here only the
material part of the first condition, and secondly, the
di sciplinary authority rmust decide to hold a fresh enquiry
on the allegations on which the order of disnissal was
originally passed. The first condition was admttedly
satisfied in the present case because the order of dism ssal
was set aside by the President in consequence of the
decision of this Court acquitting the appellant. The
guestion is whether the second condition was satisfied. Vs
the inquiry continued under the inpugned order ~an inquiry
against the Appellant on the allegations on which the
original order of dismssal was based? To answer this
guestion, we nust once again turn to the facts which we have
al r eady

(1) [1958] S.C.R 1052.

(2) [1964] 4 S.C R 991
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narr at ed. The penalty of dismssal was inposed on the
appel l ant on the ground that his conduct, which had led-to
the conviction, was such as to render his further retention
in the public service undesirable. Now the conviction of
the appellant was in respect of the second charge in so far
as it related to the first, the second and the fourth
consi gnnents, and therefore, the conduct of the appellant
which 1led to his conviction was that set out in the second
charge in reference to the first, the second and the fourth
consi gnnent s. So far as the second charge in relation to
the third consignment of nine cases alleged to have
di spatched on or about 31st July, 1962 is concerned, the
appel | ant was acquitted and his alleged conduct in
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di spatching these cases did not lead to his conviction. The
al | egations on which the penalty of dismissal was originally
i nposed on the appellant were, therefore, those set out in
the second charge in relation to the first, the second and
the fourth consignnents. The enquiry instituted under the
menor andum dated 8th March, 1965, which was revived and
continued under the second part of the inpugned order, was
obviously not an enquiry against the, appellant on any of
those allegations. The allegations on which this enquiry
was instituted were those stated in charges | to IV encl osed
with the menorandum dated 8th March, 1965 and they did not
include any allegations relating to dispatch of the first,
the second and the fourth consignments which forned the
basi s of the naking of the original order of dismissal. The
all egations contained in charges 1, Il and Ill were in fact
wholly unrelated to any of the charges in the crimnal case.
The allegations in charge 11 relating to dispatch of nine
cases .on or about 31st July, 1962, no doubt, forned the
subj ect matter of the second charge in relation to the third
consi gnnent, but~ in respect of this charge, as already
poi nted wout, the appellant was acquitted and the origina
order of dismissal was obviously not based on t hese
al | egati ons. The enquiry revived and continued under the
second part of the inpugned order was, " therefore, clearly
not an enquiry on/'the allegations on which the penalty of
di smissal was originally inposed on the appellant. Sub-rule
(4) of rule 10 had accordingly no application and it could
not be invoked to justify the third part of the inmpugned
or der.

We nust at this stage refer to one other contention advanced
on behal f of the respondents in support of the third part of
the inpugned order. That contention was based on sub-rule
5(a) of rule 10, which provides that an order of suspension
made or deemed to have been nade under that rule ' shal
continue to remain in force until it is nodified or revoked
by the authority conpetent to do so. The argunent  of the
respondents was that the order of suspension dated 11th
April, 1963, though nade under sub-rule (1) of rule 12 of
the CCS (CCA) Rules, 1957, must, by reason of proviso/(b) to
rule 54, be deenmed to have been made under sub-rule (1) of
rule 10, and consequently, it nust, by virtue of" sub-rule
5(a) of rule 10, continue to remain in force until nodified
or revoked by a conpetent authority. It was said that the
President, who is the conpetent authority for this purpose,
had at no tine revoked or nodified this
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order of suspension and it, therefore, continued in force
even after the making of the order of dismssal dated  26th
Cctober, 1967 and the third part of the inpugned order’ did
no nore than nmerely recognise this posi tion. Thi s
contention is wholly without force : it has nerely to be
stated in order to be rejected. W fail to see how an order
of suspension can continue to be in force after the
rel ati onship of master and servant has cone to an end by the
making of an order of dismssal. How can a Governnent
servant be forbidden fromperforning the duties of his
office when his office is no nore and he has no duties to
perform because he is disnissed? The order of suspension
postul ates the continuance of the rel ationship of master and
servant and this postulate is not destroyed by sub-rule 5(a)
of rule 10. This sub-rule operates only wthin t he
franmework of the relationship of naster and servant. Once
the relationship of master and servant is dissolved, the
suspensi on necessarily cones to an end and sub-rule 5(a) of
rule 10 cannot possibly be construed to have the effect of
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continuing the suspension. The third part of the inpugned
order cannot therefore be sustained by reference to sub-
rule 5(a) of rule 10.

We nust, therefore, inevitably reach the conclusion that the
third part of the inmpugned order continuing the suspension
of the appellant was outside the authority of the President.
It could not be sustained under any of the three sub-rules
of rule 10, nanely sub-rules 3, 5(a) and 5(b), on which

reliance was placed on behal f of the respondents. Sub-rul e
(1) of rule 10 was rightly not invoked by the respondents
because, in making the third part of the inpugned order

what the President did was nmerely to continue what he
erroneously believed to be a subsisting suspension of the
appellant until the termination of the enquiry and he did
not claim or even profess to nmake a fresh order of
suspension. The third part of the inmpugned order continuing
the suspension of the appellant could not, therefore, be
justified under any sub-rule of rule 10. It is unfortunate
that though different sub-rules of rule 10 have been enacted
with great care and they are intended to be exhaustive so as
to provide forall possible situations where it may be found
necessary to revive and continue an order of suspension, a
| acunas has remained-and there is no provision made for a
case such as the one we have before us, Perhaps a case of
this kind would be rare and that is why ‘the rule naking
aut hority has not thought about making any provision for it
in rule 10. But there can be no doubt that it is a |acuna
and it nust be renedied in order that there may be no break
in the suspension of the CGovernnent servant when an order of
dismssal is set aside or declared or rendered void in a
situation of this kind. - However, as rule 10 stands to-day,
the third part of the inmpugned order continuing t he
suspensi on of the appellant nust be heldto be void and
i noperative That means that the suspension of the appellant
under the order dated 11th April, 1963 came to an end on
25th Cctober, 1967 when the order of dismssal was passed
agai nst himand since then the appellant is no | onger ‘under
suspensi on. The appel | ant nust, therefore, be held to be
entitled to salary from 26th Cctober, 1967 and an order for
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payment of arrears of salary nust be passed in his favour
This of course does not nean that the President cannot now,
in- exercise of the power under sub-rule (1) of rule 10,
pass a fresh order of suspension against the -appellant
pending the enquiry which has been revived and continued
against him It would always be open to the President to
take appropriate action by way of suspension against the
appel lant under sub-rule (1) of rule 10, if he so thinks
fit. But until such action is taken, the appellant woul d be
entitled to his salary under the conditions of service
applicable to him The claimof the appellant for the
period between 11th April, 1963 and 25th Cctober, 1967
stands on a different footing. During this period the
appel l ant was validly under suspension and whilst under
suspensi on he recei ved-subsi stence all owance as provided in
the relevant rules. Wether for this period the appellant
is entitled to be paid full pay allowances or some
proportion of such pay and all owances or nothing nmore than
the subsistence allowance would be a matter for the appro-
priate authority to decide under the relevant rules. |If the
deci sion of the appropriate authority on this question, when
nmade, is contrary to the rules governing the conditions of
service, the appellant would be free to challenge such
deci si on. But that question does not arise now and we do
not purpose to express any opi hion upon it.
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We therefore, partly allow the appeal and issue a wit of
mandanus quashing and setting aside the third part of the
i mpugned order dated 9th June, 1971 conti nui ng t he
suspensi on of the appellant and direct the respondents to
pay to the appellant arrears of salary from 26th Cctober,
1967 after deducting the anobunt of subsistence allowance
paid to him Since the appellant has partly succeeded and
party failed, the fair order of costs would be that each
party should bear and pay its own costs throughout.

Appeal partly all owed.
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