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ACT:
Payment of Bonus Act (21 of 1965), ss. 1(3), 22, 32(x) and
39 - Act whether exhaustive on the law relating to bonus-

Whet her enpl oyees entitled to paynent of bonus dehors the
Act in case of excluded and exenpted  establishnments--Scope
of ss. 22 and 39.

Legislative history and Statement of Cbjects and Reasons
when can be | ooked into.

HEADNOTE

The appellants are : (i) an establishment with less than 20
enpl oyees and which was not a factory; —and (ii) an
establishnment in the public sector. On the question

whet her in view of the non-applicability of the Paynent — of
Bonus Act, 1965, to the two appellants-in the first case by
reason of exclusion under s. 1(3) and in the other by reason
of exenption wunder s. 32(x)-the enployees of the two
appel lants were entitled to clai mbonus dehors the Act.

HELD : Considering the history of the legislation, the
background and the circunstances in which the Act was
enacted the object of the Act and its scheme, it is not

possible to accept the construction suggested on behal f of
t he respondents (enployees) that the Act 1is not an
exhaustive Act dealing conprehensively with the subject-
Matter of bonus in all its aspects, or that Parliament stil
left it open to those to whomthe Act does not apply by
reason of exclusion or exenption to raise a dispute wth
regard to bonus dehors the Act t hr ough i ndustria
adj udi cation wunder the Industrial D sputes Act, 1947, or
ot her correspondi ng | aws.

(1) The Court is justified in looking into the history of
the legislation and the statenment of objects and reasons,
not for the purpose of construing the Act, but for the
linmted purpose of ascertaining the backgr ound, t he
conditions and circumnmstances which led to its passing, the
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mschief it was intended to prevent and the renedy it
furni shed to prevent such mschief. [372 B-(]

Heydon’s case, 76 E.R 637, Bengal Immunity Co. Ltd. wv.
State of Bi har, [1955] 2 S.C R 603, R M D.
Chamar baughwal la v. Union of India, [1957] S.C.R 930,
Central Bank of India v. Their Wrknen, [1960] 1 S.C R 200,
Corporation, of the City of Nagpur v. Its Enployees, [1960]
2 SSCR 942, State of West Bengal v. Union of India, [1964]
1 S.CR 371 and Azeez Basha v. Union of India, [1968] 1
S.CR 833 referred to.

Until the enactrment of the Paynent of Bonus Act, 1965,
payment of bonus was not a statutory obligation on the part
of the enployer nor was it a statutory right of an enpl oyee.
It was originally a voluntary paynent. Under the Full Bench
formula, evolved by the Labour Appellate Tribunal with
respect to disputes for payment of bonus in the Bonbay
Textile |Industry, it acquired the character of a right to
share in the surplus of profits enforceable through the
machi nery  of the Industrial Dispites Act, 1947, and other
corresponding Act. Under that Act, worknen of industria
establi shnments coul d raisean industrial dispute and

367

demand by way of bonus a proportionate share in profits on
the principle that ‘both capital and | abour had contributed
to the making of profits and therefore both were entitled to
a share therein. As a result of the observations of this
Court in Associated Cenment Conpanies Ltd. v.. Its Wrknen,
[1959] S.C. R 925 and in Ahnedabad M scel |l aneous |Industria
Workers’ Union v. The Ahnedabad Electricty Co., [1962] 2
S.CR 934, the Governnent of | ndia appointed a  Comm ssion
to make recomrendations with respect to | egi slation
regardi ng bonus. The Government accepted the mmjority of
the Conmi ssion’s recomendati ons and sponsored the enact nent

of the Paynent of Bonus Act. Under this Act. liability to
pay bonus has now becone a statutory obligation inposed on
enpl oyers. In providing such statutory liability Parlianent

has laid down a statutory formula on which bonus would be
savable irrespective of whether the establishment' had,
during a particular accounting year, nmade profit or not.
Parliament further laid down that the fornmula-it had evol ved
and the statutory liability it provided, shall apply only to
certain establ i shnents and not to al-l- In such
circunstances, Parlianent has not to provide by _express
words that henceforth no bonus shall be payable under the
i ndustrial Disputes Act or other corresponding Acts, as
those Act never conferred any statutory right to bonus. [373
GH 375 H 376 B-C, 381 A-D

Miir MIIs Co. v. Suti MIIs Mazdoor Union, Kanpur, [1955] 1
S.C R 991, Baroada Borough Miunicipality v. Its Wrknen,
[1957] S.C R 33, Shree Meenakshi MIlls Ltd. v. /Their
Workmen [1958] S.C.R 878, State of Mysore v. The Wbrkers of
Gold Mnes, [1959] S.C.R 895, Associated Cenment Comnpanies
Ltd. v. Its Workmen, r.[1959] S.C.R 925 and The Ahmedabad
M scel | aneous Industrial Wrkers’ Union v. The Ahnmedabad
Electricity Co. Ltd. [1962] 2 S.C.R 934, referred to.

(2) The Paynment of Bonus Act was intended to be a
conprehensive and exhaustive law dealing with the entire
subj ect of bonus. The fact that the preanble states that
the Act shall apply only to certain establishnents and that
s. 1(3) of the Act excludes establishnents where less than
20 persons ape enployed, fromthe application of the Act,
does not necessarily nmean that Parliament ras not dealt with
the subject-matter of bonus and the persons to whomit shal
apply conprehensively in the Act. Even where an Act deals
conpr ehensi vel y with a particular subject-matter, t he
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Legi slature can provide that it shall apply to particular
persons or group of persons or to specified institutions
only, and so, Parlianent can lay down as a nmatter of policy
that it will exclude fromthe application of the Act certain
types of establishnents and al so provide for exenption of
certain other types of establishnments which would otherw se
fall within the scope of the Act. [380 C-H 385 H

(3) Since the Paynment of Bonus Art is an exhaustive statute
dealing wth subject of bonus, one of the consequences is
that wunder s. 1(3) of the Act, enployees in establishnents
engagi ng | ess than 20 Persons woul d get no bonus either
under this Act or under industrial adjudication provided for
by the Industrial D sputes Act and other correspondi ng Acts.
Under s. 1(3)Parlianent has excluded petty establishnents
with 1|ess than 20 enployees in view of the reconmendations
of the Commission in that regard, nanely, that t he
application of the Act to such establishments would lead to
harassment, of petty proprietors and di sharnmony between them
and their enployees. To hold that enployees in such
establishnents would still be entitled to bonus, though not
under the Act, would lead'to the anomaly that if there are
two establishments in - the same trade or industry one
engaging nore than 20 persons and the other engaging |ess
than 20 person, then, in-the forner case the enployer would
be

368

liable to pay bonus at the rate laid down in-the Act, while
in the latter, the enployer would be liable to pay bonus on
the basis of the Full Bench formul a which nay be at a higher
rate dependi ng upon the quantumof profits in the particular
year. [382 CF; 384 C E]

(4) Under S. 32(x) of the Payment of Bonus Act ,
establishnents in the public sector are exenpted from the
application of the Act. Therefore, enployees in public
sector concerns would not be entitled to bonus, either under
the Act or which they m ght otherw se have got by raising a
di spute under the Industrial (Disputes Act and ot her
correspondi ng statutes. The exenption is a linited one and
in granting it, Parliament had a definite policy in’ mnd

nanely, not to subject such establishments which are
conducted wi thout any profit notive and are run for public
benefit, to the burden of bonus. To hold that even in these
exenpted cases, the enployer would still be liable to pay
bonus if the enpl oyees of such institutions were to raise a
di spute under the Industrial Disputes Act and clai mbonus in
accordance wth the Full Bench fornula would also lead to
the anonmaly that the Legislature would be giving  exenption
with one hand and taking it anay wth the | other. | f
Parlianment wanted to retain the right to clai mbonus by way
of industrial adjudication in the case of establishnents
which are either excluded or exenpted fromthe Act it would
have nmade an express saving provision to that effect as it
has done for enpl oyees of coal mnes. [382 F-H 383 F-H, 384
A-Cl

(5) There is no question of aright to bonus wunder the
Industrial Disputes Act or other corresponding |aws being
saved under S. 39 of the Paynment of Bonus Act, because

(a) the Industrial Disputes Act or the corresponding |aws
though they confer substantial rights on a workman wth
regard to lay off, retrenchnent conpensation, etc., do not
provide for a statutory right to paynent of bonus; and [385
Cg

(b) the definition of 'enployee under s. 2(13) of the
Payment of Bonus Act is wider than that of ’'worknman’ under
the Industrial D sputes Act. Therefore, a dispute between
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an enpl oyer and his enployees, in relation to bonus may not
be an industrial dispute. Section 22 of the Paynent of
Bonus Act, by fiction, nakes such disputes industria
di sputes and applies the provisions of the Industria
Di sputes Act. But the Paynent of Bonus Act does not provide
any machinery or procedure for the investigation and
settlenent of disputes which may arise between enpl oyers and
enpl oyees, such as a dispute as to the conputation of
al l ocabl e surplus, or quantum of bonus or as to whether an
establishment in the public sector is liable to pay bonus in
view of s. 20 of the Act. Therefore, s. 39, which provides
that the provisions of the Payment of Bonus Act are in
addition to and not in derogation of the Industrial D sputes
Act and other corresponding | aws, becane necessary in order
that the nachinery of the Industrial Disputes Act may be
available for adjudication of such disputes under the
Payment of Bonus Act F377 H, 378 A-G 379 B-D

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION: -Civil Appeal No. 1630 of 1967.
Appeal by special |leave fromthe award dated April 28, 1967,
of the Industrial Tribunal, Madras in Industrial Di spute No.
78 of 1966.

and
Cvil Appeal No. 1721 of 1967.
369
Appeal by special leave fromthe order dated July 14, 1967
of the Additional Industrial Tribunal, Mysore in A 1.D. No.
29 of 1966.
E.C. Agarwal a and Santosh Gupta, for the appellants (in C A
No. 1630 of 1967).
C.K. Daphtary, Attorney-Ceneral, G B. Pai, S. K DholKkia,
and O C Mathur, for the appellant (in C.A No. 1721 of
1967).
M K. Ramanurthi and M V. Goswanm, for respondent No.
1. (in CA No. 1630 of 1967).
H. R Gokhale, M K. Ramanurthi, Shyanal a Pappu and
Vi neet Kurmmar, for the respondents (in C A No. 1721 of
1967).
The Judgnent of the Court was delivered by
Shelat, J. In Cvil Appeal No. 1630 of 1967, worknmen engaged
by certain chilies and kirana shops in Madras and who were
nmenbers of the respondent Uni on nade a demand on Decenber
13, 1965 for bonus for the year 1964-65 equivalent to four
nont hs’ wages. Conciliation proceedings having failed, the
di spute was referred to the Industrial Tribunal, Mudras. In
Cvil Appeal No. 1721 of 1967, the appellant-conpany is
admttedly an establishment in public sector to which sec.
20 of the Paynent of Bonus Act, 21 of 1965 (hereinafter
referred to as the Act) does not apply. In both | these
cases, the Tribunals held that though the Act did not apply,
in the first case by reason of sec. 1(3) and in the other by
reason of sec. 32(x), the enployees were entitled to claim
bonus and awarded their claims in C A No. 1630 of 1967.
The appeals by special |eave challenge the correctness of
the view taken by the Tribunals as to the scope and nature
of the Act.
The question for decision in both the appeals is whether in
view of the non-applicability of the Act to establishnents,
not being factories and which enploy less than 20 persons
therein as the appellants in appeal No. 1630 of 1967 are,
and the exenption of enployees in an establishnent in public
sector though enploying nore than 20 persons as t he
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appel | ant-conpany in appeal No. 1721 of 1967 is under sec.
32(x) of the Act, the enployees in both these establishnents
could claim bonus, dehors the Act. The question depends
upon the true view of certain provisions and the scope of
the Act. But before we take upon ourselves the burden of
construing these, provisions, it is necessary to refer
briefly to the history of the question of bonus, the back-
ground and the circunstances in which the Act was passed.
This |Is Permssible for the linmted purpose of appreciating
the mischief Parlianment had in nmind and the remedy which it
wanted to provide for preventing that m schief,and not for
the purpose of aiding us in construing the provisions of the
Act .

370

As early as 1584, in Heydao's case(l) it was said that "for
the sure and true interpretation of all statutes in general"
four things are to be considered: (i) Wat was the comon
| aw before the making of the Act, (ii) Wat was the m schi ef
and defect for which the common law did not provide, (iii)
What renedy the Parliament hath resolved and appointed to
cure the disease of the Conmmonwealth, and (iv) the true
reason of the renedy. In Bengal Immunity Conpany Limted v.
The State of Bihar(2) this Court approved the rule in
Heydon’s <case(l1) and in construing Art. 2865 of the
Constitution observed at p. 633 as follows :-

In or der to properly i nterpret t he
provisions of that Article it-is, therefore,
necessary to consider howthe matter stood
i mrediately beforethe, Constitution came into
force, what the m schief was for which the old
law did not provide and the renedy which has
been provided by the Constitution to cure that
m schi ef ' .

In the Corporation of the Gty of Nagpur-v. Its Enployee(3)
the question was as to the nmeaning of -the word "industry" in
sec. 2(14) of the CP. & Berar Industrial Di sput es
(Settlenent) Act (23 of 1947). This Court said that "if the
word were to be construed in its ordinary sense  every
calling, service, enploynment of an enpl oyee or any business,
trade or calling of an enpl oyer woul d be an industry. But
such a w de neaning appears to overreach the object for
which the Act was passed”. The Court, therefore, found it
necessary to limt the scope of the said word having regard
to the aim scope and the object of the Act. Relying onthe
f our tests laid down in Heydon's case(1l) the Court
consi dered the fundanental basis of the definition of
i ndustry, viz. relationship between enpl oyees and enpl oyers,
the long title and the, preanble of the Act show ng the
object of passing the Act the historical background for
passing it and held that "it is manifest that the Act was
i ntroduced as an inportant step in achieving social-justice,
to aneliorate the conditions of service of the Ilabour in
organi sed activities than to anything el se and therefore the
Act was not intended to reach the personal services which do
not depend on the enpl oynment of |abour force". Simlarly in
R M D. Chanmarbaugwalla v. The Union of 1India (4), the
guesti on arose whether |ooking to the general words used in
sec. 2(d) of the Prize Conpetitions Act, 42 of 1955 the
words ' prize conpetition’ included not nerely conpetitions
of a ganbling nature but also those in which success
depended to a substantial degree on skill. In construing
the said definition, the Court gave a restricted nmeaning to
the words "prize conpetition" as neaning only conpetitions
as were of a ganbling' nature. |In doing so, the Court
approved the
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(1)[21955] 2 S.C.R603. (2) 76 EER 637. (3) [1960] 2 S.CR
942 (4) 1957 S.C.R 930.
371
principles of construction stated in the case of the Benga
Immunity Ltd. (1) and held that "in interpreting an enactnent
the Court should ascertain the intention of the |egislature
not merely froma literal neaning of the words used but al so
from such nmatters as the history of the legislation, its
purpose and the mischief it seeks to suppress". For
considering the intention of Parlianent not nmerely from the
literal nmeaning of the definition in sec. 2(d) but also from
the history of the legislation the Court |ooked into the
Bonbay Lotteries and Prize Conpetitions Control and Tax Act,
1948, how it could be and was evaded by the prompters of
lotteries by shifting the venue of their business to the
nei ghbouring State of Mysore, the concerted action taken by
the adjoining States, the resolutions passed by each of them
calling upon Parlianent to undertake |egislation, the fact
of Parliament” having passed the law and its preanble
reciting the fact  of the State |egislatures having asked it
to pass such alaw. Having done that, the Court observed at
p. 938

"Having  regard to the circunstances under

whi ch 't he resolutions cane to be passed, there

cannot be any reasonabl e doubt that

the, law
which the State | egislatures noved Parlianent
to enact under Art. 252(1) was one to contro
and regul ate prize conpetitions of a ganbling
character. Conpetitions in_~which success
depended substantially on skill could not have
been in the ninds of the |egislatures which
passed those resol utions. Those conpetitions
had not been the subject of any controversy in
Court. They had not done any harm to the
public and had presented no problens to the
States and at notine had there been any
| egislation directed to regulating then.
Though the Court refused to | ook at the statenent of objects
and reasons for the, purpose of construing sec. 2(d), it
held that "having regard to the history of the |[egislation,
the decl ared object thereof and the wording of the statute"
the words had to be, given a restricted neaning. In Centra
Bank of India v. Their Wrknen (2 the Court in construing
sec. 10(1) (b) of the Banking Conpanies Act, 10 of 1949,
again |l ooked at the legislative history to ascertain Jr the
object of passing the Act and the mischief it ~sought to
renedy, but declined to use the statement of  objects and
reasons to construe the section on the -round that/  the
statement could not control the actual words used in the
section. (Cf. also State of Wst Bengal v. “Union of
I ndi a(3). In S. Azeez Basha & Ors. v. Union of India(4),
the, petitioners challenged the validity of the Aligarh
Musl im University (Amendnent) Act, 62 of 1951 and the
Aligarh
(1) [1955] 2 S.C R 603.
(3) [1964] 1 S.C R 371, 382.
(2) [1960] 1 S.C R 200, 216-17.
(4) [1968] 1 S.C.R 833.
372
Muslim University (Amendrment) Act, 19 of 1965 as violating
Art. 30(1) of the Constitution. this Court went into the
hi story of the establishment of the University to ascertain
whether it was set up by the Muslimmnminority and as such
entitled to rights under Art. 30 and held that it was not
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set up by the mnority but in fact established by the
CGovernment of India by passing the Aligarh Muslim University
Act, 1920 of. Crawford on Statutory Construction (3rd Ed.)
pages 482-483]. There is thus sanple authority justifying
the Court in looking into the history of the |egislation,
not for the purpose of construing the Act but for the
limted purpose of ascertaining the backgr ound, the
conditions and the circunstances which led to its passing,
the mschief it was intended to prevent and the renmedy it
furnished to prevent such mschief. The, statement of
objects and reasons also can be legitimtely used for
ascertaining the object which the |legislature had in mnd

t hough not for construing the Act.

What were the conditions prevailing at the tine when the Act
was passed and what was the object which Parlianment had in
mnd in passing it ? Bonus was originally regarded as a
gratui tous paynent by an enployer to his enployees. The
practice of paying bonus as an ex gratia payment had its
early roots in the textile industry in Bonbay and Ahnedabad.
In 1917 "and 1918 an increase of 10 and 15% of wages was
granted as War bonus to the textile workers by t he

enpl oyers. In Cctober, 1920, a Committee appointed by the
Bonbay M || owners recommended to the menmber mills paynment of
bonus equal to one nonth's pay. Simlarly bonus was
declared in 1921/ and 1922. It appears that tradi ng

conditions in the industry having deteriorated, the mll-
owners declared in July 1923 that they would be wunable to
pay bonus for 1923. '\ Thereupon a strike began which becane
general towards the end of January 1924. |n February 1924,
a bonus dispute Committee was appoi nted by the Governnment of
Bonbay to consider the nature of, the conditions and the
basis of bonus which had been granted to the enployees in
the textile mlls and to declare whether the enployees had
established any enforceable claim customary, legal or
equitable. The Committee held that they had not established
any enforceable claim customary, |legal or equitable, to an
annual paynment of bonus which could be upheld in a court.
The vyears that foll owed were years of depression and no
maj or di spute about bonus arose, although bonuses were given
on ad hoc basis by a few industrial undertakings. Duri ng
the Second Worl d War, managenents of textile mlls paid cash
bonus equivalent to a fraction of the surplus profit ~ but
this was also voluntary paynment to keep |abour contented:
Di sputes for payment of bonus for the years 1948 and 1949
arose in the Bonbay textile industry. On the said dispute
having been referred to the Industrial Court, that Court
expressed the view that since both Ilabour and capita
contributed to the profits of the

373

i ndustry both were entitled to a legitinmate return out of
the profits and evolved a fornula for charging certain prior
liabilities on the gross profits of the accounting year and

awar ded a percentage of the balance as bonus. The
I ndustrial Court excluded the mlls which had suffered loss
from the Iliability to pay bonus. |In appeals against the

sai d awards, the Labour Appellate Tribunal approved broadly
the nethod of computing bonus as a fraction of the surplus
profit. According to this formula, which has since been
referred to as the Full Bench formula, the surplus avail able
for distribution is to be determ ned after debiting certain
prior charges fromgross profits, viz. (1) provision for
depreciation (2) reservation for rehabilitation (3) return
of 6% on paid-up capital, and (4) return on working capita
at a rate |lower than the one on the paid-up capital. In
Miir MIls Conmpany v. Suti MIIls Mazdoor Union, Kanpur(1),
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Baroda Borough Minicipality v. Its Wrknen(2), The Shree
Meenakshi MIls Ltd. v. Their Wrknmen(3) and The State of
Mysore v. The Workers of Gold Mnes(4) this Court laid down
(1) that bonus was not a gratuitous paynment nor a deferred
wage, and (2) that where wages fall short of the 1living
standard and the industry nmakes profit part of which is due
to the contribution of labour, a claimfor bonus may legiti-
mately be nade by the worknen. The Court, however, did not
exam ne the propriety nor the order of priorities as between
the several charges and their relative inportance nor did it
examne the desirability of making any alterations in the
said fornula. These questions cane to be exami ned for the
first time in Associated Cenment Conpanies Ltd. v. |Its
Workmen(5) where the said formula was generally approved.
Since that decision, this Court has accepted in severa
cases the said formula. ~The principal feature,,, of the
formula are that each year for-which bonus is clainmed is a
sel f-contained unit, ~that bonus is to be conputed on the
profits of the establishnent during that year, that the
gross profits are to be determned after debiting the wages
and dearness all owance paid to the enpl oyees and other itemns
of expenditure against total receipts as disclosed by the
profit and | oss account, and that agai nst such gross profits
the aforesaid four items are to be deducted as prior

char ges. The formul a was not based on any legal right or
liability, its object being only to distribute profits after
reasonabl e all ocations for the aforesai d charges. Attenpts

were thereafter made fromtime to time to have the said
formula revised but they were rejected first' in ACC's
case(5) and again in The Ahnmedabad M scel | aneous Industria
Workers Union v. The Ahnedabad El ectricity Co.  'Ltd. (6)
where it was observed that the plea for revision raised an
i ssue which affected all industries and, therefore, " before
any change was nade all industries and their worknen had
(1) [1955] 1 S.C R 991. (2) [1957] S.C.R 33.
(3) [1958] S.C.R 878. (4) [1959] S.C.R 895.
(5) [1959] S.C.R 925. (6) [1962] 2 S.C R 934.
374
to be heard and their pleas considered. The Court,
therefore, suggested that the question of revising the
formula should be "conprehensively considered by a high
powered Comm ssion”. Taking up the-aforesaid suggestion
the Governnent of India appointed a: Commssion, by its
resolution dated Decenber 6, 1961, the terns of _reference
wher eof were, inter alia,
1. to define the concept of bonus and to
consider in relation to industrial ~enploynment
the question of paynent of bonus based on

profits and recomend principles for
conputation of such bonus and nethods of
paynent ;

2. to determine what the prior charges

should be in different circunstances and how
they shoul d be cal cul at ed.

3. to determne conditions under whi ch
bonus paynment should be, nmade uni twi se,
i ndustrywi se and i ndustry-cum regi onw se;

4. to consider whether there should be,
| ower [imts i rrespective of | oss in
particul ar establishment and upper limts for
distribution in one year and, if so, the

manner to carry forward the profits and | osses
over a prescribed period; and

5. to suggest an appropriate machi nery and
met hod for settlement of bonus disputes.
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ld nmerge

After an elaborate enquiry, the Conm ssion

nade t he fol |l owi ng - anongst ot her
recomendati ons :
1. That bonus was paid to the workers as

share in the prosperity of the establishment
and that the basic schene of the bonus formula
should be adhered to viz. determnation of
bonus as a percentage of gross profits reduced
by the following prior charges, viz. norm

depreci ation all owabl e under the Indian | ncone
Tax including multiple shifting allowance,
income tax and super tax at the -current
standard rate applicable for the vyear for
which tax is to be calculated but not super
profits tax, return on paid up capital raised
through preference shares at the actual rate
of dividend payable, on other paid-up capita

at~ 7% and on reserves used as capital at 4%
The Conmi ssion did not recommrend provision for
rehabilitation.

2. That 60% of the avail abl e surplus should
be distributedas bonus and excess should be
carried forward and taken into account in the
next ~year; the bal ance of 40% should remain

with the establishnent into which shou

the saving in tax on bonus and the aggre-

375

gate ‘balance thusleft to the establishnent
shoul d be used for paynent of gratuity, other
necessary reserves, rehabilitation in addition
to the provision mde by way of depreciation
in the prior charges, annual provision re-
qui red for redenpti on of debentures, etc.

3. That the distinction between the basic
wages and dearness all owance for the  purpose
of arriving at the bonus quantum should be
done away with and bonus should be related to
wages and dearness allowance taken together

4. That m ni num bonus shoul d be 4% of the
total basic wage and dearness all owance paid
during the year or Rs. 40 to —each enployee,
whi chever is higher, and in the case of
children the mnimum should be equivalent to
4% of their basic wage and dearness al |l owance,
or Rs. 25 whichever is higher

5. That the rmaxi mum bonus shoul d be
equi val ent
to 20% of the total basic wage and

dear ness al | owance

paid during the year

6. That the bonus fornula proposed ' should
be deened to include bonus to enmpl.oyees
dr awi ng a total basic pay and dear ness
allowance up to Rs. 1600 p.m regardl ess  of
whet her they were workmen as defined in the
I ndustri al Di sputes Act, 1947 or ot her
corresponding Act provided that quantum of
bonus payabl e to enpl oyees draw ng total basic
pay and al | owance over Rs. 750/p.m should be
limted to what it would be if their pay and
dearness all owance were Rs. 750 p.m

7. That the formula should not apply to new
establishments wuntil they recouped all early
| osses i ncl udi ng arrears of nor ma
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depreciation subject to the tinme linmt of 6

years; and

8. That the schenme shoul d be applied to al

bonus matters relating to the accounting vyear

ending on any day in the cal endar year 1962

except in those matters in which

ttlements

had been reached or decisions had been given.
The fact that the Governnent of India accepted the mgjority
of the Conmission’s reconmendations is clear from the
St atement of objects and reasons attached to Bill No. 49 of
1965 which they sponsored in Parliament. The Statenent,
inter alia, states that a "tripartite Conm ssion was set up
by the Governnent of India by resolution dated 6th Decenber
1961 to consider in conprehensive manner the question of
paynment of bonus based on profits to enpl oyees enployed in
establ i shnents and to nake recom
37 6
nmendations to the Governnment. The Commi ssion's report con-
taining. 'the recommendati ons was received by the Governnent
on 24th January, 1964. By resolution dated 2nd Septenber
1964, Covernnent announced acceptance of the Commission’s
recomendati ons subject to a few nodifications as were
mentioned therein". = To inplement these reconmendati ons the
Payment of Bonus Ordi nance, 1965 was promulgated on May 29,
1965. Since the Ordi nance was replaced by the present Act
published on Septenber 25, 1965, it is -unnecessary to
examne its provisions. Thus, bonus which was originally a
vol untary paynent acquired under the Full Bench formula the
character of a right to share in the surplus profits
enforceabl e through the machinery of the Industrial D sputes
Act, 1947 and other correspondi ng Acts. Under = the Act
l[iability to pay bonus has now becone a statutory obligation
i mposed on the enployers. From the history of t he
legislation it is clear (1) that the Government set ‘up a
Conmi ssion to consider conmprehensively the entire guestion
of bonus in all its aspects; and (2) that the Conmi ssion
accordi ngly Considered the concept of bonus, the, method of
conputation, the machinery for enforcenment and a statutory
formula in place of the one evolved by i ndustria
adj udi cati on.
W proceed next to exam ne some, of the provisions of the
Act and its schene.
The preanble of the Act states that it is to provide for
paynment of bonus in certain establishments and for nmatters
connected therewith. Section 1(3) provides that it shal
apply "save as otherw se provided in the Act" to(a) every
factory and (b) every other establishment in which 20 or
nore persons are enployed on any day during the  accounting

year. W nmay note that this subsection is in consonance
with one of the Commission’s recommendations, viz. that its
bonus formula should not be applied to snall shops and

establ i shnents which are not factories and which enpl oy |ess
than 20 persons. Having made clear that the Act is to apply
only to those establishnents nentioned in sub.-sec. (3),
sub.-sec. (4) provides that the Act shall have effect in
respect of the accounting year 1964 and every subsequent
year. "Allocable surplus" under S. 2(4) neans 67%in cases
falling wunder <cl. (a) and 60% in other cases of the
avai |l abl e surplus. Sec. 2(6) defines ’available surplus’ to
nmean avail abl e surplus as conputed under sec. 5. Sec. 2(15)
defines "establishnment in private sector” to nmean any estab-
i shment other than an establishnment in public sector. Sec.
2(16) defines "establishnent in public sector” as neaning
(a) a Covernment conpany as defined in S. 617 of the

se
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Conpani es Act, 1956, and (b) a Corporation in which not |ess
than 40% of it-- capital is held by Governnent or the
Reserve Bank of India or a Corporation owned by Governnent

or the Reserve Bank of India. "Goss profits" a-, defined
by sec. 2(18) means oross profits cal -
377

cul ated under sec. 4. Sees. 4 and 5 provide for conputation
of gross profits and available surplus after deducting

therefromthe sums referred to in sec. 6 viz., depreciation
adnmi ssi bl e under 32(1) of the Income Tax Act or the rel evant
Agricul tural | ncome Tax Act, devel oprent rebat e or

devel opnent al | owance Adm ssi bl e under the Incone Tax Act
and such other suns as are specified in the third Schedul e.
Sec. 7 deals with calculation of direct tax. Sees. 8 and 9
deal s with eligibility of and di squalification from
recei ving bonus. Sees. 10-to 15 deal with mni nrum and maxi -
mum bonus and the provisions for 'set off’ and ’'set on’

Sees. 18, 19, and 21 to 31 deal with certain procedural and
allied matters. Sec. 20 deals with certain establishnents
in public “sector to which the Act is nmde applicable in
certain events: Sec. 32 exclude fromthe application of the
Act certain cat egories of enpl oyees and certain
establishnments therein specified. Sec. 34 provides for the
overriding effect of the Act notwi thstandi ng anything incon-
sistent therewith/contained in any other lLaw for the tine
being in force or in ternms of any award, agreenent,
settlenent or contract of service nmade before May 29, 1965.
Sec. 35 saves the provisions of the Coal Mnes, Provident
Fund and Bonus Schenes Act, 1948 or any schene nade

t her eunder. Sec. 35 enmpowers ~an appropriate - Government
having regard to the financial position and other  rel evant
ci rcunst ances of any est abl i shnent or class of

establishnents if it is of opinion that it would not be in
public interest to apply all or any of the provisions of the
Act thereto, to exenpt for such period as may be specified
by it such establishnment or class of establishments from al
or any of the provisions of the Act. Sec. 39 provides as
follows : -
"Save as otherw se expressly provided, the
provisions of this Act shall be-in addition to
and not in derogation of the I ndustrial
Di sputes Act, 1947 or any corresponding | aw
relating to investigation and settlenent of
i ndustrial disputes in force in a State".
It wll be noticed that sec. 22 provides that where a  dis-
pute arises between an enployer and his enployees (1) wth
respect to the bonus payable under the Act, or~ (2) wth
respect to the application of the Act, such a dispute shal
be deened to be an industrial dispute within the neaning of
the Industrial D sputes Act, 1947 or any corresponding |aw
relating to investigation and settlenent of industria
disputes in force in a State and the provisions of that Act
and such law, as the case may be, shall, save as otherw se
expressly provi ded, apply accordingly. An i ndustria
di spute under the Industrial Disputes Act would be between a
workman as defined in that Act and his enployer and the
di spute can be an industrial dispute if it is one as defined
t herein. But the definition of an "enpl oyee" under sec.
2(13) of this Act is wider than that of a "worknman" under
the I ndustrial Disputes
378
Act . A dispute; between an enployer and an enployee,
therefore, may not fall under the Industrial Disputes Act
and in such a case the Act would not apply and its nachinery
for investigation and settlement would not be available.
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That being so, and in order that such machinery for
i nvestigation and settlenment may be avail able, sec. 22 has
been enacted to create a legal fiction whereunder such
di sputes are deened to be industrial disputes wunder the
I ndustrial Disputes Act or any other corresponding |law. For
the purposes of such disputes the provisions of the
I ndustri al Di sputes Act or such other law are nade
appl i cabl e. The effect of sec. 22 thus is (1) to make the
di sputes referred to therein industrial disputes within the
meani ng of t he Industrial Disputes Act or ot her
corresponding law and (2) having so done to apply the
provisions of that Act or other corresponding law for

i nvestigation and settlenent of such disputes. But the
application of sec. 22 is limted only to the two types of
di sputes referred to therein and not to others. Section
39, on theother hand, provides that "save as otherw se
expressly provided" the provisions of the Act shall be in
addition ‘to and not in derogation of the, Industria

Di sput es Act or~ any corresponding law relating to
i nvestigation and settlenment of industrial disputes in force
in a State. Except for providing for recovery of bonus due
under a settlenment, award, or agreenment as an arrear of |and
revenue as laid dowmnin sec. 21, the Act does not provide
any machinery for the investigation 'and settlement of
di sputes between an enpl oyer and an enpl oyee. |f a dispute,
for instance, were to arise as regards ‘the quantum of
avail able surplus, such a dispute not being one falling
under sec. 22, Parlianent had to make a provision for
investigation and settlenent thereof. Though such a dispute
would not be an industrial dispute as defined by the
I ndustrial Disputes Act or other corresponding Act in force
ina State, sec. 39 by providing that the provisions of this
Act shall be in addition to and notin derogation of the
Industrial Disputes Act or such -corresponding |aw ' nmakes
avail abl e the machinery in that Act or the correspondi ng Act
avail able for investigation and settlenment of industria
di sputes thereunder for deciding the disputes arising under
this Act. As already seen sec. 22 artificially nakes two
ki nds of disputes therein referred to industrial disputes
and havi ng done so applies the provisions of the Industria
Di sputes Act and other corresponding law in force for their
investigation and settlenent. But what about the remaining
disputes ? As the Act does not provide any nachinery for
their investigation and settlenent, Parliament by enacting
sec. 39 has sought to apply the provisions of those Acts for
i nvestigation and settlenent of the remaining disputes,
though such di sputes are not industrial disputes as defined
in those Acts. Though, the words "in force in a State”
after the words "or any corresponding law relating to
i nvestigation and settlenent of industrial disputed appear
to qualify the words "any corresponding | aw' and not the

379

Industrial Disputes Act, the Industrial D sputes Act is
primarily a law relating to investigation and settl enent  of

i ndustri al di sputes and provides machi nery t herefor.
Therefore the distinction there nade between that Act and
the other |aws does not seemto be of nuch point. It is

thus clear that by providing in s. 39 that the provisions of
this Act shall be in addition to and not in derogation of
those Acts, Parlianment wanted to avail of those Acts for
investigation and settlenent of disputes which may arise
under this Act. The distinction between sec. 22 and sec.
39, therefore, is that whereas sec. 22 by fiction nmakes the
di sputes referred to therein industrial disputes and applies
the provisions of the Industrial Disputes Act and other
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corresponding laws for the investigation and settlenent
thereof, Sec. 39 nmkes available for the rest of the
di sputes the nachinery provided in that Act and other
corresponding laws for adjudication of disputes arising
under this Act. Therefore, there is no question of a right
to bonus wunder the Industrial D sputes Act or ot her
correspondi ng Acts having been retained or saved by sec. 39.
Neither the Industrial Disputes Act nor any of the other
corresponding |l aws provides for a right to bonus. Item5 in
Schedule 3 to the Industrial Disputes Act deals wth
jurisdiction of tribunals set up under ss. 7, 7A and 7B of
that Act, but does not provide for any right to bonus. Such
a right is statutorily provided for the first time by this
Act .
M. Ramanurti and M. Gokhal e for the respondents, however
sought to nake the follow ng points :
1. The Act applies only to certain
establishnents and its preanble and sec. 1(3)
show to which of themit is expressly nmade
appli cabl e;
2. Under sec.” 1(3), the Act s nade
applicable to all factories and establishnents
in which 20 or nore persons are enployed
except those "otherw se provided in the Act".
It neans that the Act does not apply (i) to
factories and est abl i'shrment s ot herw se
provi ded in t he Act, and (ii) to
establ ishments whi ch have | ess than 20 persons
enpl oyed. The Act,  therefore, is not a
conpr ehensi ve Act but applies only to
factories —and establishnents covered by sec.
1(3);
3. There is no categorical provision in the
Act depriving the enpl oyees of factories and
establ i shnents not covered by or otherw se
saved in the Act of bonus which they would be
entitled to under any other |aw

4, That bei ng so, the enpl oyees of
establishnents to which the Act is not nmde
applicable would still be entitled to bonus

under a law other than the Act although they
are not entitled to the benefit of the Act;
380
5. Parliament was aware of the fact that
enpl oyees in establishnents other than those
to which, the Act aplies were getting bonus
under adjudi cation provided by the “Industria
Di sputes Act and other simlar Acts. If it
i ntended to deprive them of such bonus surely
it woul d have expressed so in the Act;
6. Sec. 39 in clear terns saves the  right
to claimbonus under the Industrial Disputes
Act or any corresponding | aw by providi ng that
the provisions of this Act shall be in
addition to and not in derogation of the
provi si ons of those Acts.
It is true that the preanble states that the Act is to
provi de for paynent of bonus to persons enployed in certain
establishnments and sec. 1(3) provides that the Act is to
apply, save as otherw se provided therein, to factories and
every other establishnments in which 20 or nore persons are
enpl oyed. Sub-sec. (4) of sec. 1 also provides that the Act
is to have effect in relation to such factories and
establishments fromthe- accounting year comrencing on any
day in 1964 and every subsequent accounting year. But these
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provisions do not, for that reason, necessarily nmean that
the Act was not intended to be a conprehensive and
exhaustive law dealing with the entire subject of bonus and
the persons to whomit should apply. Even where an Act
deal s conmprehensively with a particular subject-matter, the
Legislature can surely provide that it shall apply to
particular persons or groups of persons or to specified
institutions only. Therefore, the fact that the preanble
states that the Act shall apply to certain establishnents
does not necessarily nean that it was not intended to be a
conprehensive provision dealing with the subject-matter of
bonus. VWil e dealing with the subject-matter of bonus the
Legi slature can lay down as a matter of policy that it wll
exclude fromits application certain types of establishnents
and also provide for exenption of certain other types of
establ i shnents even though  such establ i shnents woul d
otherwise fall wthin the scope of the Act. The exclusion
of establishments where | ess than 20 persons are enployed in
sec. 1(3) therefore is not a criterion suggesting that
Parlianment ~has not dealt with the subject-matter of bonus
conpr ehensively in the Act.

As already seen, there was until the enactment of this Act
no statute wunder which paynent of bonus was a statutory
obligation on the part of ,in enployer or a statutory right
therefore of an enployee. Under the Industrial Disputes

Act , 1947 and other corresponding Acts, wor kmen of
i ndustrial establishnments as defined therein-could raise an
i ndustri al di spute and denmand by way of bonus a

proportionate share in profits~ and |Industrial Tribunals
could wunder those Acts adjudicate such disputes and oblige
the enployers to pay bonus-on the principle that both
capital and

381

| abour had contributed to the making of the profits and,
therefore, both were entitled toa share therein. The right
to the paynment of bonus and the obligation to pay it |arose
on principles of equity and fairness in settling such
di sputes under the machinery provided by the Industrial Acts
and not as a statutory right and liability as provided for
the first time by the present Act. In providing such
statutory liability, Parlianment has laid down a  statutory
formul a on which bonus woul d be cal cul ated irrespective,” of
whet her the establishment in question has during a
particular accounting year nmade profit or not. It can
further lay down that the fornula it has evolved and the
statutory liability it provides in the Act shall apply only
to certain establishnents and not to all. Sincethere was
no such statutory obligation under any previous Act, there
would not be any question of Parlianent having to -delete
either such obligation or right. 1In such circunstances,
si nce Parliament is providing for such a right and
obligation for the first time, there would be no question
also of its having to insert in the, Act an express
provi sion of exclusion. In other words, it has not to
provide by express words that henceforth no bonus shall - be
payabl e under the Industrial Di sputes Act or other cor-
responding Acts as those Acts did not confer any statutory
ri ght to bonus.

It wll be noticed that though the Industrial Disputes Act
confers substantive rights on workmen with regard to |ay
of f, retrenchment conpensation, etc., it does not create or
confer any such statutory right as to paynment to bonus.
Bonus was so far the creature of industrial adjudication and
was made payable by the enployers wunder the machinery
provi ded under that Act and ot her correspondi ng Acts enacted
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for i nvestigation and settlenent of di sputes rai sed
thereunder. There was, therefore, no question of Parlianment
having to delete or modify item5 in the third Schedule to
Industrial 'Disputes Act or any such provision in any cor-
responding Act or its having to 'exclude any right to bonus
thereunder by any categorical exclusion in the present Act.
But the argunent was that if the Act were to be held as an
exhaustive statute dealing with the subject of bonus, three
results would follow which could never have been expected
much less Gintended by Parliament. These results would be
(1) that enployees in establishnments engaging | ess than 20
persons would get no bonus at all either under the Act or
under industrial adjudication provided for by the Industria

Di sputes Act and other corresponding Acts. Since such
enpl oyees were so far getting bonus as a result of
i ndustri al adj udi cation, — Parliament could never have

intended to deprive them of- such benefit; (ii) t hat
enpl oyees in public sector Corporations and Conpanies would
get no bonus either under the Act or under the Industria
Di sputes ‘Act or other corresponding |law, and (iii) that such
a construction would have

-12 Sup Cl/68-10
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t he, effect of impliedly repealing and negating the
provi si ons of the Industrial Disputes Act and ot her
correspondi ng | aws.

Though sec. 1(3) excludes an establishnent other than a fac-
tory having |l ess than 20 enpl oyees fromthe application of
the Act, all establishments which are factories irrespective
of the nunber of persons enployed therein and al
establ i shnents which are not factories but are having 20 or
nore enployees are covered by the Act. Therefore, only
smal | establishments having | ess than 20 enpl oyees and which
are not factories are excluded. Even in such cases if any
establishnent were to have 20 or nore persons enployed
therein on any day in any accounting year, the Act would
apply to such an establishnent. It is, therefore, clear
that Parlianment by enacting sec. 1(3) excluded only  petty
establ i shnments.

W are not inpressed by the argunent that Parliament in
excludi ng such petty establishnents could not have intended
that enpl oyees therein who were getting bonus under the Ful
Bench fornmula should |ose that benefit. As aforesaid,
Parlianment was evolving for the first tine a statutory
formula in regard to bonus and laying down a legislative
policy in regard thereto as to the classes of persons who
would be entitled to bonus thereunder. It laid down the
definition of an ’'enployee’ far nore wder than the
definition of a "workman’ in the Industrial D sputes Act and

the other corresponding Acts. |If, while doing so, it
expressly excluded as a matter of policy certain petty
establ i shnents in view of the reconmendation of the

Conmi ssion in that regard, viz., that the application of the
Act would lead to harassnment of petty proprietors —and
di sharmony between them and their enployees, it cannot  be
said that Parlianment did not intend or was not aware of the
result of excl usi on of enpl oyees of such petty
establi shnments.

It is true that the construction canvassed on behalf of the
appel | ants | eads, as argued by counsel for the respondents,
to enployees in public sector concerns being deprived of
bonus whi ch they would be getting by raising a dispute under
t he Industrial Disputes Act and ot her correspondi ng
statutes. But such a result occurs in consequence of the
exenption of establishments in public sector fromthe Act,
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though such establishments but for sec. 32(x) would have
otherwise fallen within the purview of the Act. It appears
to us that the exenptionis enacted with a deliberate
object, wviz., not to subject such establishnents to the

burden of bonus which are conducted w thout any profit
notive and are run for public benefit. The exenmption in
sec. 32(x) is, however, a limted one, for, under sec. 20 if
a public sector establishnent were in any accounting year to
sel | goods produced or manufactured by it in IF conpetition
with an establishment in private sector and the income from
such sale is not less than the 20% of its gross incone, it
would be liable to pay bonus under the Act. Once again it
is clear

383

that in exenpting public sector establishnents, Parlianent
had a definite policy in mind

This policy becones all the ~nore discernible when the
various other categories of establishnents exenpted fromthe
Act by sec. 32 are exam ned. An insurer carrying on genera
i nsurance. business is exenpted under cl. (i) in view of
certain provisions of the Insurance Act, 1936 and the
| nsur ance (Amendnent)  Act, ~ 1950. In view of t hese
provisions the Full Bench formula could not be and was not
in fact applied at any time to such insurance establish-
nments. The Life Insurance Corporation of lndia is exenpted
under clause (1) because of its being a public sector
concern having no . (ii) of sec. 32 profit motive and
conducted in public interest.exenpts shipping conpanies
enpl oying seanmen inwview of sec.. 159(9) of 'the Merchant
Shi pping Act, 1958 under which the Industrial D sputes Act
was inapplicable to such seanmen, the disadvantages that
I ndi an Shi ppi ng Conpanies vis-a-vis~ foreign conpani es
engaged in shipping would be put to if they were nade to pay
bonus and the obvious difficulties in applying the ' Act to
such foreign conpanies engaging Indian searen. The
exenption in respect of stevedore labour contained in cl
(iii) also seens to have been provided for in view of the
pecul i ar nat ure of enploynent,, t he difficulty of
calculating profits according to the nornmal nethods and
other such difficulties. The rest of the -categories of
establishments set out in sec. 32 appear to -have been
exenpted on the ground of (a) absence of any profit notive,
(b) their being of educational, charitable or public nature,
and (c) their being establishnments in public sector carried
on in public interest. Building contractors appear to have
been exenpted because of their work being contract job work,
the unfeasibility of applying the fornula evolvedin the Act
and the probl em of enpl oyees of such contractors being nore
of evolving and enforcing a proper wage structure rather
than of paynent of bonus to them

It seens to us that if we were to accept the contention that
the. object of sec. 32 was only to exenpt the establishnents
therein enunerated fromthe application of the bonus formula
enacted in the Act, but that the enployees of those
establishnents were left at liberty to claimand get bonus
under the nmachinery provided by the Industrial D sputes Act
and other corresponding Acts, themvery object of enacting
sec. 32 would be frustrated. Surely, Parlianent could not
have i ntended to exenpt these establishnents fromthe burden
of bonus payabl e under the Act and yet have left the door
open for their enployees to raise industrial disputes and , -
,get bonus under the Full Bench fornula which it has
rejected by laying down a different statutory fornula in the
Act. For instance, is it to be contenplated that though the
Act by sec. 32 exenpts institutions such as the Universities
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or the Indian Red Cross Society or hospitals, or any of the
establishnents set out incl. (ix) of that section, they
woul d still be liable to pay bonus if the enpl oyees,
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of those institutions were to raise a dispute under the
Industrial Disputes Act and cl ai m bonus in accordance wth
the Full Bench fornmula ? The legislature would in that case
be giving exenption by one hand and taking it away by the
other, thus frustrating the very object of sec. 32. Wer e,
on the other hand, Parlianent intended to retain a previous
provi sion of |aw under whi ch bonus was payabl e or was being

paid it has expressly saved such provision. Thus, under
sec. 35 the Coal M nes Provident Fund and Bonus Schenes Act,
1946 and any schene mnmde thereunder are saved. I f,

therefore, Parliament wanted to retain the right to claim
bonus by way of industrial adjudication for those who are
ei t her excluded or exenpted fromthe Act it would have made
an express saving provision to that effect as it has done
for enployees in Coal M nes.

Besi des, ' the construction -suggested on behalf of t he
respondents, if accepted, would resul't in certain anonalies.
Take two establishments in the sane trade or industry, one
engagi ng 20 or nore persons and the other |ess than 20. The
Act woul d be applicable to the former but not to the latter.
If the respondents /were to be right in their contention the
enpl oyer in the former case would be liable to, pay bonus at
the rates laid down by the Act, i.e. at the rate of 4%
m ni mum and 20% nmexi nrum but in thelatter case the Act
woul d not apply and though his establishment is a smaller
one, on the basis of the Full Bench formula there would be a
possibility of his having to pay bonus at a higher rate than
20% depending upon the quantum of profit ~nade in that
particul ar accounting year

Section 32(vii) exempts fromthe applicability of the Act
t hose enpl oyees who have entered before May 29, 1965 into an
agreement or settlement with their enployers for payment of
bonus linked wth production or ‘productivity in /lieu of
bonus based on profits and who may enter after that date
into such agreenment or settlenment for the period for  which
such agreenent or settlenment is in operation. Can it be
said that in cases where there is such an agreenment _or
settlenent in operation, though this clause expressly
excludes such enpl oyees from cl ai m ng bonus under the Act
during such period, the enployees in such cases can stil
resort to the Industrial Disputes Act and clai mbonus on the
basis of the Full Bench formula ? The answer is obviously in
the negative for the object in enacting cl. (vii)is to let

the parties work out such an agreenment or settlenent. It
cannot be that despite this position, Parlianent intended
that those enpl oyees had still the option of throw ng /aside

such an agreenent or settlenment raise a dispute under the
I ndustrial Disputes Act and cl ai m bonus under the Full Bench
f or mul a. The contention, therefore, that the exenption
under sec. 32 excludes those enpl oyees from cl ai m ng bonus
under the Act only and not fromclai mng bonus under the
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Industrial Disputes Act or such other Act is not correct.
This conclusion is buttressed by the provisions of sec. 36
whi ch enpower the appropriate Governnment to exenpt for a
specified period an establishnment or class of establishnents
fromthe operation of the Act, if it is of. the opinion that
it is not in public interest to apply all or any of the
provisions of the Act to such establishnent or class of
establishnents. Since the appropriate Government can exenpt
such an establishment or establishnents fromthe operation
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of the Act on the ground of public interest only, it cannot
surely be that Parlianment still intended that the enployees

of such exenpted establishnment or establishments can claim
bonus through industrial adjudication under the Industria

Di sputes Act or any such correspondi ng | aw.

We are also not inpressed by the contention that the fact
that sec. 39 provides that the provisions of this Act are in
a addition to and not in derogation of the Industria

Di sputes Act or any other corresponding |aw shows that
Parliament did not wish to do away with the right to paynent
of bonus altogether to those who cannot either by reason of
exclusion or exenption fromthe Act claimbonus under the
Act . Such a construction is fallacious on two ground.

Firstly because it assunes wongly that the Industria

Di sputes Act or any other |law corresponding to it provided
for a statutory right to paynent of bonus. All that those
Acts provided for, apart-fromrights in respect of lay out,

ret renchnment etc., -a machinery for investigation and
settlenent of disputes arising between worknen and their
enpl oyers. It s, therefore, incorrect to say that the

right to bonus under this Act is in-addition to and not in
der ogati on of any right to bonus wunder those Act s.
Secondl y, sec. 39 becane necessary because the Act does not
provide any machinery or procedure for  investigation and
settlenent of disputes which may arise between enpl oyers and
enpl oyees. In the absence of any such provision Parlianent
i ntended that the machinery and procedure under those Acts
should be nade available for the adjudication  of disputes
arising under or ‘in the operation of the Act. If, for
instance, there is a dispute as to the -conputation of
al l ocabl e surplus or as to quantum of bonus, or as to whe-
ther in view of sec. 20 an establishment in public sector is
liable to pay bonus, such a disputeis to be adjudicated
under the machinery provided by the Industrial Disputes Act
or other correspondi ng Acts.

Considering the history of the legislation, the background
and the circunstances in which the Act was enacted, the
object of the Act and its schene, it is not possible to
accept the construction suggested on behalf of t he
respondents that the Act is not an exhaustive Act ~dealing
conprehensively with the subject-matter of bonus in all its
aspects or that Parlianent still left it opento those to
whom the Act does not apply by reason of its provisions
either as to exclusion or exenption to raise a dispute with
regard to bonus
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t hr ough i ndustrial adjudication under the I ndustria
Di sputes Act or other corresponding | aw

W are, therefore, of the viewthat the construction  given
to the Act by the Tribunals was not correct and the orders

passed by them have to be set aside. The appeals are
al l owed, but as the question as to the scope of the Act 1is
raised in these appeals for the first time, there will be no
order as to costs.

V.P.S. Appeal s al | owned.
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