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ACT:

Bonbay Court Fees Act, 1959-Ad valorem Court fee wi thout
any wupper limt had to be paid on grants of  probate etc.
di scrimnatory.

%

Constitution of India 1950: Court fees--Levy of uniform
ad val orem | evy w thout prescribing any upper|imt--Wether
alters character of levy and converts if from ‘fee’ into
‘tax’ --Wiether I egal and pernmi ssible.

Karnat aka Court Fees and Suits Valuation Act, 1958--
Raj ast han Court Fees and Suits Valuation Act, 1961--Bonbay
Court Fees Act, 1959-Constitutional validity of.

‘ Tax’ and ‘fee’- Distinction between gover nnent a
agencies inposing fee to justify inmpost and its -quantum as
return for for special services.

Courts cannot conpel State to bring forth legislation to
i mpl enent  and effectuate Directive Principles--Doubt as to
constiutionality of law-To be resolved in favour of
constitutionality of the | aw.

Karnataka Court Fees and Suits Valuation ~Act, 1958-
Section 20 and Article 1 Schedule 1 Court Fees--Inposition-
of-Uniform ad valoremlevy at rate of Rs. 1 for every Rs.
10--OF the anount or value of the subject matter wthout
prescri bing any upper limt-Wether wvalid, |egal and
constitutional

Raj ast han Court Fees And Suits Valuation Act, 1961
Section 20 and Article 1 Schedule 1--Court fees--Uniform ad-
val orem inmpost of Rs.5--For every Rs. 100 art thereof
wi t hout any upper limt-- \Wether valid, | egal and
constitutional

HEADNOTE
These three gr oups of speci al | eave
petitions/appeal s/wit petitions concern the policy and
legality of the levy of Court fees under the Provisions of
the Karnataka Court Fees and Suits valuation Act, 1958, the
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Raj ast han Court Fees and Suits Valuation Act, 1961 and the
Bonbay Court Fees Act, 1959.

The petitioners from Raj asthan had chal | enged before the
Hi gh Court the constitutional validity of the provisions of
section 20 read with Article 1 Schedule 1 of the Rajasthan
Act which prescribed and authorised the levy of court-fees
on an uniformad val orembasis without the prescription of
any upper limt. the H gh Court upheld the constitutionality
of the inmpugned provision

The appeal and the special |eave petitions from
Karnataka are directed against the cormon order of the
Kar nat aka High Court _upholding the wvalidity of the
correspondi ng provi sion of the Karnataka Act which simlarly
i nposed an ad-valoremcourt fee wthout prescribing any
upper limt. The wit petitions have challenged t he
provision directly in this Court.

So far as the Bonmbay Act is concerned, the State of
Maharashtra has come up in appeal against the judgnent of
the Division Bench of the Bonbay Hi gh Court affirmng the
order of the learned Single Judge striking down t he
provi si ons _of section 29(1) read with entry 10 of Schedul e |
of the Act in so far as they purport to prescribe an ad-
val orem court fee, without any upper limt, on grants of
probate, letters of ‘admnistrative etc., while in respect of
all other suits, appeal and proceedi ngs an upper |imt of
court-fee of Rs.15,000 is prescribed. The H gh Court held
this prescription of ad-val oremcourt-fee w thout any upper
[imt on this cl ass of pr oceedi ngs al one was
constitutionally inpermssible inthat it sought to single
out this class of litigants.

It was contended on behal f of the petitioners/appellants
that (i) the inmposition of court fees at nearly 10% of the
value of the subject matter in each of the courts  through
which the case sojourns before it reaches a finally  would
seriously detract fromfairness and justness of the system
(11) the exaction of ad-valoremfee uniformy at a certain
percentage of the subject matter ‘without an upper limt or
without the tapering down after a certain stage onwards
would negate the concept of e fee and part-take of the
character of a tax outside the boundaries of the ~State’s
power; (111) the ad-val oremyardstick, which is relevant and
appropriate to taxation, is wholly inappropriate because the
principle or basis of distribution in the case of a fee
should be the proportionate cost of services inter-se
amongst the beneficiaries; (iv) in the very nature of the
Judicial process, a stage is reached beyond which there
could be no proportionate or progressive increase in the
services rendered to alitigant either qualitatively or
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guantitatively; (v) in the process of ‘adjudication of
di sputes before courts, judicial-tinme and the nmachinery of
justice are not utilised in direct proportion to the ' val ue
or the amount of the subject matter of the controversy; (vi)
a recognition of the outernost I|imt of the possible
services and a prescription of a corresponding upper limt
of court fee should be nade, lest the levy, in excess of
that conceptual limt, beconmes a tax; and (vii) though India
is a federal polity, the judicial system however, is an
integrated one and that therefore different standards of
court fee in different States would be unconstitutiona

The contentions of the State were that (i) as long as
their power to raise the funds to neet the expenses of
administration of civil justice was not disputed and as |ong
as the funds raised show a correlation to such expenses, the
States should have sufficient play at the joints to work-out
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the incidents of the levy in sone reasonable and practica
way; (ii) it would, quite obviously, be inpracticable to
neasure-out the levy directly in proportion to the actua
judicial time consuned in each individual case, hence the
need to tailor sone rough and ready workable basis which
though may not be an ideal or the nobst perfect one, would at
| east be the least hostile; (iii) if an upper limt is fixed
and the collection fell short of what the Government intends
and is entitled to collect, this would eventually result in
the enhancenment of the general rates of court-fee for al
categories; (iv) if the value of the subject matter is a
rel evant factor in proportioning the burden of the court
fee. where the line should be drawn in applying the
principle it is nore a matter of |legislative w sdom and
preference than of the strict judicial evaluation and
adj udi cation; and (v) courts cannot - conpel the State
to bring-forth any legislation to inplenment and effectuate a
Directive Principle.

Dism ssing the appeals, wit petitions and the specia
| eave petition, this Court,

HELD: (1) Al civilised Governnments recogni se the need
for access to justice being free. Wether the whole of the

expenses of administration of civil justice al so--in
addition to those of crimnal justice--should be free and
met entirely by public revenue or whether the litigants

shoul d contribute and if so, to what extent, are matters of
policy. [170G

(2) A fee is a charge for the special service rendered
to a class of citizens by Governnent or Government agencies
and is generally based on the expenses incurred in rendering
the services. [174B]
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The Conmi ssioner, Hindu Religi ous  Endowrents, Madras v.
Lakshm ndra Thirtha Swam ar of Shirur Mutt., [1954] SCR (1)
1005 and Om Prakash Agarwal v. @Guni Ray, AIR 1986 (SC) 726
referred to

(3) It is for the governnmental agencies inposing the fee
to justify its inpost and its quantumas a return'for/ sone
speci al servi ces.

(4) Once a broad correl ation between the totality of the
expenses on the services, conceived as a whole, on the one
hand and the totality of the funds rai sed by way of the fee,
on the other, is established, it would be no part of the
legitimate exerci se in t he exam nati on of t he
constitutionality of the concept of the inpost to enbark its
ef fect in individual cases. Such a grievance would be one of
di sproportionate nature of the distribution of  the fees
amongst those liable to contribute and not one touching the
conceptual nature of the fee. [184A- B]

(5) The test is one of the conprehensive |level ~of the
value of the totality of the services, set off against the
totality of the receipts. If the character of the ‘fee’ is
thus established, the vagaries in its Distribution anongst
the dass, do not detract fromthe concept of a ‘fee  as
such, though a wholly arbitrary distribution of the burden
m ght violate other constitutional limtations. [185(QF

Muni ci pal Corporation of Delhi & Ors. v. Mohd . Yasin.
[1983] 3 SCC 233; HH Sudhundra Thirtha Swam ar V.
Conmi ssioner for H ndu Religious & Charitahle Endownents.,
[1963] Supp. 2 SCR 302; Sreenivasa Ceneral Traders & Ors. v.
Andhra Pradesh & O's., [1983] 1 AIR (SC) 1248; State of’
Maharashtra & O's. v. The Salvation Arny, Wstern India
Territorv [1975] 3 SCR 485; Kewal Krishan Puri & Anr. v.
State of Punjab & Os. [1979] 3 SCR 1244; Secretary.
CGovernment of’ Madras, Hone Department & Anr. v. Zenith Lanmp
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JUDGMVENT:
& Anr. v. State of Kanataka, Al 1979 (SC 119; The
Conmi ssioner Hindu Religious Endowrents Madras v. Sri

Lakshm ndra Thirtha Swantiar of Sri Shirur Miutt., [1954] SCR
1005; Om Prakash Agarwal v. Gri Raj Kishori, [1986] SCC 1
730; N.M Desai v. The Teesteels Ltd. & Anr., AIR 1980 (2)
SC 2125; Lady Tanumuti Grijaprasad & Anr. v. Special Rent
Acqui si tion Oficer, Western Rai | way Speci al G vi
Application No. 979 of 1970 with Special Civil Application
287 of 1967; The City Corporation of Cal i cut V.
Thachanbal ath Sadasvian & Ors., [1985] 2 SCC 115, referred
to.

Indian Organic Chenicals v. Chentax Fibres, [1983] Bom
LR 406 Secretary, CGovernment of Madras Home Departnent v.
Zenith Lanp & Electrial Ltd., ILR 1968 (Madras) 247
overrul ed.
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(6) Though legislative nmeasures dealing wth economc
regul ation are not outside article 14, it is well recognised
that the State enjoys the wi dest |atitude where neasures of
econom ¢ regulation are, concerned. These neasures for fisca
and econom ¢ regul ation involve an eval uation of diverse and
quite often conflicting economc criteria and adj ustment and
bal anci ng of various conflicting social and econom c val ues
and interests. It /is for the State to decide what econonic
and social policy it should pursue and what - discrimnations
advance those social and econonic policies. In view of the
i nherent complexity of these fiscal adjustments, courts give
a larger discretion to the Legislature in the matter of its
preferences of economic and social policies and effectuate
the chosen system in-all possible and reasonable ways.
[ 187G H, 188A-B]

East India Tobacoo Co. v. State of ~ Andhra Pradesh,
[1963] 1 SCR 411; The State of Cujarat & Anr. v. Shri Ambica
MI1lls Ltd. Ahnedabad, [1974] 3 SCR 764 referred to.

(7) The lack of perfection in a l'egislative neasure does
not necessarily inmply its unconstitutionality. It is rightly
sai d that no econom c neasure has yet been devised which is
free from all discrimnatory inmpact and that is such a
conplex arena in which no perfect alternatives exist, the
court does well not to inmpose too rigorous a standard of
criticism under the equal protection clause. review ng
fiscal services. [189F-G ]

G K. Krishnan etc. v. The Slate of Tam | Nadu [1975] 2
SCR 715 730; San Antonic |Independent School Districf wv.
Bodriguer. 411 U. S I. at p. 41.

Income Tax Oficer, Shillong & Anr. v. " N. ~Takim Roy
Rynbai etc. [1976] 3 SCR 413, referred to.

8. It is trite that for purposes of testing a |aw
enacted by one State in exercise of its own independent
| egi shtive powers for its alleged violation of Article 14 it
cannot be contrasted-with |aws enacted by other States.
[ 192C

The State of Madhya Pradesh v. G C. Mandawar, [1955] 1
SCR 599, referred to.

(9) Having regard to the nature and conmplexity of this
matter It is, perhaps, difficult to say that the ad-val orem
principle which may not be an ideal basis for distribution
of a fee can at the sane tine be said to be so irrationa
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as to incur any unconstitutional infirmty. The presunption
of constitutionality of |laws requires that any doubt as to
the constitutionality of a law has to be resolved in favour
of constitutionality. Though the scheme cannot be upheld, at
the sane tine, it cannot be struck down either. [192E-F]
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(10) The State is in theory entitled to raise the
totality of the expenses by way of fee. Any interference
with the present yardstick for sharing the burden might in
turn produce a yardstick | ess advantageous to litigants at
| ower |evels. [192G

(11) The High Court has struck down the provisions of
section 29(1) read with entry 10 of Schedule |I of the Bonbay
Court Fees Act, 1959 on the ground that the levy of court
fee on proceedings for grant of probate and letters of
admi ni stration ad-val orem w t hout the upper linit prescribed
for all other litigants is discrimnatory. If in respect of
all other suits of whatever nature and complexity an upper
limt of Rs.15,000 on the court fee is fixed, there is no
logical justification for singling out this proceeding for
an ad-val orem i npost w thout the benefit of sone upper limt
prescri bed by the same  statute respecting all ot her
[itigants. [193A-B; F]

(12) The Directive Principles of State Policy though not
strictly ‘enforceable in courts of law, are yet fundanenta
in the governance in the country. They constitute fons-juris
ina Wlfare State. [194E]

U B.S.E. Board v. Hari Shanker, AIR 1979 SC 69 referred
to.

(13) The power to raise funds through the fiscal tool of
a ‘fee’ is not to'be confused with a conpulsion to do so.
Wiile ‘fee’ neant to defray expenses of services cannot be
appl i ed towards objects of general public utility as part of
general revenues, the converse is not - valid. General Public
revenues can, wth ‘justification, be wutilised to neet,
wholly or in a substantial part, the expenses on the

adm nistration of civil justice. [194G H
(14) The prescription of such high rates of court-fees
even in snmall clains as also without an~ upper [lLimt in

larger claims is perilously close to arbitrariness, an
i nconstitutionality. [194E]

(15) Though the Court has abstained fromstriking down
the | egislation, vyet, it appears to the Court that
imediate steps are called for and are inperative to
rati onalise the levies. [195(C
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&

CIVIL APPELLATE JURI SDI CTION: Speci al Leave Petition
(Civil) Nos. 2604-06 of 1988 etc.

From the Judgnent and Order dated 6.11.1987 of the
Karnataka Hi gh Court in WP. Nos. 3138 of 1987, 12784 and
18359 of 1986.

F.S. Nar i man, B.R L. lyengar, L.N Si hna, K. K
Venugopal , Soli J. Sorabjee, Dr. Y.S. Chitale, UR- Lalit,
MS. Nesargi, S. K Dholakia, A 5. Bobde, Adv. Genl .,
Aruneshwar Gupta, B.P. CGupta, Sudhir Gupta, Inderbit Singh,
L.R  Singh, Rakesh Khanna, R P. Singh, P.H Parekh, Sanjay
Bhartary, S.S. Javali, R Ramachandran, P.G Gokhale, Raja
Venkat appa Nai k, N.N. Sharma, P. Mahale, S.K Kulkarni, D.L.
N. Rao, Surya Kant, E.C. Vidvasagar, R B. Mehrotra, D.N N
Reddy, N. Nettar, Kailash Vasdev, G L. Rawal, S.C. Birla,
Mss C. K Sucharita, Mhan Katarki, Ms. Kiran Suri, K MK
Nair, S.N. Bhat, R P. Wadhwani and A.S. Bhasnme for the
Petitioners.

Kul dip Singh, Additional Solicitor General, K N  Bhat,
D. R Dhanuka, Anil Mehta, P.R Ranasesh, Badri Das Sharna
K. R Dhanuka, R C. Msra and Dr. Meera Agarwal for the
Respondent s.
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The Judgrment of the Court was delivered by

VENKATACHALI AH, .J. The point in these appeals is the
recurring and vexed thene of the policy and legality of the
| evy of Court fees--ad-valoremon the value or anpbunt of the
subj ect-matter of suits and appeals w thout the prescription
of any upper limt--under the provisions of the Karnataka
Court Fees and Suits Valuation Act 1958 ("Karnataka Act’ for
short). The Rajasthan Court Fees and Suits Valuation Act,
1961 (Act 23 of 19f)]) (' Rajasthan Act’ for short) and the
Bonbay Court Fees Act, 1959 (‘Bonbay Act’ for short).

So far as the ‘Bonbay Act’ is concerned, the point
raised in the concerned appeals is a limted one, confined
to the question of the validity of Section 29(1) read with
entry 10 of the First-Schedule to the ‘Bonbay Act’ which
without reference to the upper Ilimt of Court Fee of
Rs. 15,000 prescribed for all other suits and proceedings,
requi res paynent of ad-val orem Court fee on proceedings for
grants of probate and letters of admnistration. One of the
grounds of challenge so far as this provision in the ‘Bonbay
Act’ is concerned, is the constitutional inpermissibility of
an unlimted exaction by way of court fee, which is conmmon
to other appeals as well. The other contention agai nst the
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validity of Section 29(1) read with Entry 10 of the First-
Schedule to the ‘Bonbay Act’ is based on Article 14 of the
Constitution on the ground of discrinmnation as between the
pr oceedi ngs for gr ant of probate and Letters of
Administration on' the one hand andall other suits and
proceedi ngs respecting which an upper limt of Rs.15,000 is
fixed under the statute, on the other

2. The present batch of appeals and Special Leave
Petitions conprise of a |arge nunber of cases arising under
the said three Statutes. W may, however, refer to the facts
of some of the cases which could be taken to be typical and
representative of all other cases of each group.

Speci al Leave Petition 13344 of 1988 typifies, 'and is
representative of he appeals and Special Leave Petitions at
arise out of the Rajasthan Court Fees and Suits Val uation
Act, 1961. The petition arises out of and is directed
against the comon order dated 16th October, 1987 ~of the
Division Bench of the Rajasthan High  Court in- Divisionl
Bench Civil Wit Petition No. 474 of 1984 and a | arge numnber
of wit petitions involving the same question. In Wit
Petition No. 474 of 1984, the present appellant--The State
Bank of India--challenged before the Hi gh Court t he
Constitutional validity of the provisions of Section 20 read
with Article 1 Schedule 1 of the ‘Rajasthan Act which
prescri bed and authorised the levy of court-fees on plaints
or witten statenents pleading a set-off or counter-claimor
nmenoranda of appeals presented to Courts an uniform ad-
valorem inmpost of Rs.5 for every hundred Rupees ' or part
thereof on the amount or value of the subject-nmatter in
excess of Rs.5,000. On the first slab of Rs.5.000 however
certain rates are al so prescri bed.

We may. briefly. trace the course of devel opment of the
law as to Court-fee in Rajasthan. The Raj asthan Ordi nance 9
of 1950, adapted and extended to the territories of
Rajasthan with effect 1.3.1950, the Court Fees Act, 1870
(Central Act, 1870). The provisions of the Central Act, as
adapted and extended to Rajasthan, were anendnment from time
totime till 1.11.1961 when the present ‘Rajasthan Act’ was
enacted and pronul gated. Prior to 1.11.1961, at the law the
stood. the levy of court-fee was subject to the maxi num of
Rs. 7,500. This ceiling was done away with under the present
Raj ast han Act and Court fee ad-valoremat 5% w thout any
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upper limt was inposed under the inpugned provisions.
On 25.4.1984 the appellant-bank instituted. in the Court
PG NO 163
of District Judge, Jaipur Cty, a suit for recovery of a sum
of Rs.b5,04,75,826 fromthe defendant in the suit viz., The
Jai pur Spinning and Weaving MIls Ltd. The Court-Fee payabl e
on the said plaint under Section 20 read with Article 1 of
the Schedule 1 of the ‘Rajasthan Act’ was stated to be
Rs. 25,23,860. Incidently, it was pointed out by Shri F.S.
Nari man, |earned Senior Advocate for the appellant that the
court-fee payable on this plaint alone would anmount
approximately to 1/7th of the total estimated collection of
court-fee for the vyear 1983-84 which was estinmated at
Rs. 176.41 |l akhs in the State.

4. Special Leave Petitions 832 of 1988 and 833 of 1988--
which are representative of the Karnataka cases--arise out
of and are directed against the comon order dated 6.1.1988
of the Division Bench of the Karnataka H gh Court wuphol ding
the valildity of ~the corresponding provisions of the
Kar nat aka Court Fees and Suit  Valuation Act, 1958
(*Karnataka Act’ for short) which simlarly inpose an ad-
valorem court fee on the plaints, witten statenents,
pl eading set-of or counter clainms, or nenoranda of appeals
presented to any court, an at-valorem court fee at the
uniformrate of Re/1 for every Rs.10 of the anpount. or val ue
of the subject matter in dispute without prescribing any
upper limt.

The Bank of Baroda, the petitioner in the Special Leave
Petition 832 of 1988, (questions the correctness of the view
taken by the Karnataka H gh Court in the Jlarge batch of
cases disposed of by it upholding the constitutionality of
the provisions in the ‘Karnataka Act’

Appel | ant - bank had brought, in one of the civil ' courts
in Karnataka, a suit for recovery of Rs.16,97,811.57 from
the defendants therein and was called upon to pay a court
fees of Rs.1,69,792 on the plaint. The provisions of section
20 read with Article 1 of Schedule 1 of the ‘Karnataka Act’
are in pari-materia with Section 20 read with Article 1
Schedul e 1 of the ‘Rajasthan Act’ except for the rate of fee
whi ch is substantially higher under the ‘Karnataka Act’'. The
questions that arise in the appeals and Special Leave
Petitions from Karnataka and Raj asthan are substantially
simlar.

5. In dvil Appeal No. 1511 of 1988, the State  of
Mahar ashtra has cone up in appeal against the Judgnent dated
1.2.1988 of the Division Bench of the Bombay H gh Court
affirmng the order dated 20.11.1987 of the Learned Single
Judge striking down the provisions of Section | 29(1) . read
with entry 10 of Schedule 1 of the ‘Bonbay Act’ in so far as
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they purport to prescribe an ad-valoremcourt fee; - w thout
any upper limt, on grants of probate, letters of
Admi nistration etc., while in respect of all other ' suits,

appeal s and proceedi ngs an upper limt of court-fee of Rs.
15,000 is prescribed under the ‘Bonbay Act’. The Bonbay Hi gh
Court has, by its judgnent now under appeal held this
prescription of ad-valoremcourt-fee w thout any upper limt
on this class of proceedings al one constitutionally
impermssible in that it seeks to single-out this class of
l[itigants to share a disproportionately higher share of the
burden of fees while all other litigants, whatever the val ue
of their claimor conplexity of the question raised in their
cases be, are not required to pay beyond Rs. 15,000 which is
fixed as the upper limt in all other cases.

In WP. No. 1105/86 before the H gh Court of Bonbay,
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fromwhich C A No. 1511/88 now before us arises, Ms. Jyoti
Ni kul Jariwal a and Jai prakash Mungaturam Bairajra
Respondents herein, in their capacity as Executrix and
Executor respectively as also the Trustees, under the Last
WIl and Testanent dated 5.3.1985, said to have been
executed by a certain Harihar Jethalal Jariwala alias Sanjiv
Kumar had sought probate of the said will. They chall enged,
inthe wit-petition before the H gh Court, the order dated
23.7.1986 of the Prothonotary and Senior Master of the High
Court of Bombay made in the said probate proceedings
requiring from the said Executors a probate court-fee of
Rs. 6,15 814.50 as a condition for the grant of the probate.
The said Executors and Trustees challenged the legality and
validity of this Meno and al so the rel evant provisions of
the ‘Bonbay Act’ pursuant to and under the authority of
whi ch the said order canme to be nade.

Learned Singl e Judge of the H gh Court struck down the
i mpugned provisions and the Division Bench has upheld the
deci si on of the Learned Single Judge.

6. W _have heard Sri | .N Sinha. Sri F.S. Narinman, Sr
K. K. Venugopal, Sri Shanti Bhushan, Sri B.R L. Iyengar
| earned Seni or Advocates for the appellants in Karnataka and
Raj ast han batch of cases and Sri Kuldip Singh, Additiona
Solicitor GCeneral and Sri Badridas Sharma, Senior Advocate
for the State of Karnataka and Raj asthan respectively.

Sri Bobde, |earned Advocate General ,, Maharashtra and Sri
S. K. Dhol aki a, Senior Advocate appeared in support of the
appeal s of the State of Mharashtra
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7. Though a nunber of contentions covering a wide field
appears to have been raised and argued before ‘the High
Courts, the subm ssions of Learned Counsel before us were,
however, |ess expensive and centred around what was ' stated
to bel ong to certain basic values and i deal's of
adm nistration of justice in a Wlfare-State and to the
i mportance of access to justice and what--in the context of
the concept of a ‘fee’--is likely to happen to the concept
if an ad-val orem exaction w thout any upper limt whatsoever
is pushed to a point where the correl ationship between the
| evy and the service very nearly breaks down. It ceases, it
is said, to be a service and becomes a disservice.” Enphasis
was also placed on the basic obligations of the State to
adm nister justice wthin its territories and on t he
Directive Principles of State Policy in Article 39A which
enjoins the State to ensure that opportunities of securing
justice are not denied to any citizen by reason of economc
or other disabilities.

It was contended that in a systemof Administration of
Justice which was al ready encunbered by heavy expenses and
long delays, the inposition of court fees at nearly 10% of
the value of the subject matter in each of the courts
through which the case sojourns before it reaches a
finality, would seriously detract fromfairness and justness
of the system The |evy--ad-valorem irrespective of the
nature and quality of the adjudicative process the case
attracts and without reference to the demands that it nakes
on the judicial time--would be, it is wurged, denonstrably
unfair and it would be legitimte to acknow edge that
somewhere in the trail of this unlimted | evy the sustaining
correlation between the levy and the service rendered is
bound to snap. It was urged that the exaction of ad-val orem
fee unifornally at a certain percentage of the subject
matter without an upper linmt or without the rates tapering
down after a certain stage onwards woul d negate the concept
of a fee and par-take of the character of a tax outside the
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boundari es of the State’s power.

It is true that the twin evils that be devil the |lega
system and the administration of justice are the |aws’
del ays and expenses of litigation which have becone al nost
proverbial. Court-tee should not becone another stifling
factor aggravating an al ready, expl osi ve situation
Constitutional ethos and the new social and econom c order
grimy struggling to be born lay great store by the peacefu
social or economic change to be achieved through the
processes of law If social and econonic change is of high
constitutional priority, then, their effectuation and
real i sation whi ch are directly proportional to the
availability and efficacy of expeditious and unexpensive
| egal renedies, nmust also as a logical corollory, receive
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the same emphasis in priorities:

The public inportance of the question and the public
interest the policy of court-fee evokes are reflected in the
trenchant ‘humour of “A. P. Herbert’s "Mre Uncomon Law' from
the words of the Judge in the fictional Hogby v. Hogby,

"That if the Crown nmust charge for justice, at |east the
fee should be like the fee for postage that is to say, it
shoul d be the sane, however 1ong the journey nay be. For it
is no fault of one litigant that his plea to the King s
judges raises questions nore difficult to determne than
another’s and will require a longer hearing in court. He is
asking for justice, not renting house-property."

There is also in the follow ng exchanges between the
Attorney General and the Judge the echo of the argument that
State whose prinmary duty is to adm nister justice, should do
so out of public revenues and not put justice up for sale:

The Attorney-

CGeneral: "As to that, milord, may | suggest one possible
line of thought? The Crown, in thi's connection, neans the
whol e body of tax-payers. Wuld it be fair and equitable if
the general tax-payer had to provide all the facilities of
the courts for the benefit of the(litigant?

The Judge:

"Why not ? Everybody pays for the police, but sone

peopl e use them nore than other. Nobody conplains. You don't
have to pay a special fee every tinme you have a burglary, or
ask a policeman the way. | don’t follow you, Sir Anthony.
I wll go further. | hold that the Crown not nerely  ought
not, but is unable, to act in this way, by reason of the
passage in the Great Charter which | have quoted. The ~Rul es
of Court, then, which purpose to inpose these charges are
ultra vires, unconstitutional, and of no effect: and M.
Hogby may continue to decline to pay them -

9. The fortieth clause of the Geat Charter of declared
that Justice shall not be sold, denied or delayed:” "Null
Vendenus, nulli negabinus, aut differenmus rectum aut
justiclam " Wat was inplicit in the need for this promse
was that royal justice was, otherwi se, popular; but the

PG NO 167
conplaint was that it was too dear and it was slow in
com ng. The subsequent course of hi story of t he

adm nistration of justice in England shows that the Magna-
Carta did not wholly stop the evils of delays in, and
expensi veness of, Royal Justice but it did, after all, do
somet hi ng, perhaps somnet hing substantial, to cheapen justice
and stop the abuses which were ranpant in King John’s Reign
(See History of English |aw 57-58).

Dr. R M Jackson "Machinery of Justice in England" Fifth
Ed., 321, points out the dependence of Royal Justice in
Engl and in part atleast, on the profits of its
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admi ni stration earned:

“I'n the past the growth of royal justice was partly due
to the profits that accrued from exercising jurisdiction
The early itinerant justices were nore concerned wth
safeguarding the King s fiscal rights than with the trial of
ordinary actions. A law court was expected to pay for itself
and show profit for the king. It is sone tinme since justice
has been a substantial source of inconme, but the old
survives in the idea that the courts ought not to be run at
a | oss.

(Enphasi s suppl i ed)

The court-fee as a limtation on access to Justice is
inextricably inter-twined with a "highly enotional and even
evocative subject stinulating visions of a social order in
which justice wll be brought within the reach of al
citizens of all ranks in society. both those blessed wth
af fluence and those depressed with their poverty." It is, it
is said, like aclarion call to mke the adm nistration of
civil 'justice available to all on the basis of equality,
equity ~and fairness with its corollary that no-one should
suffer injustice be reason of his  not affording or is
deterred from access to justice. The need for access to
justice, recognises the prinordeal need to maintain order in
soci ety disincentive of inclinations towards extra-judicia
and violent neans /of settling disputes. On this a |earned
authority "access to Justice" by CappelIbtti. Vol . 1, Book
1,419 says:

"The need for access to justice may be said to be two
fold; first, we nmust ensure that the rights of citizens
shoul d be recogni sed and nade effective for otherw se they
not be real hut nerely illusory; and secondly we nust
enable legal disputes, conflicts and conplaints whi ch
inevitably arise in society to be resolved-in an orderly way
according to the justice of the case so as to pronote.
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harmony and peace in society, lest they foster and breed
di scontent and disturbance. In truth, the phrase itself,
"access to justice", is a profound and powerful expression
of a social need which is inperative, urgent” and nore
wi despread than is generally acknow edged. "

10. The stipulation of court-fee 1is, wundoubtedly a
deterrent to free "access to justice", but one of the
earlier avowed objects of court-fee was stated to be--as was
done in the preanble of the Bengal Regulation which'in 1795
i mposed hi gh court-fees--di scouragenent - of litigation
particularly the speculative and the frivolous variety. Lord
Macaul ay called that Preanble "the nmost emnently absurd
Preanbl e, that was ever drawn". The view of Macaulay . "The
Crisis of the Indian Legal System’' By Upendra Baxi, 54, on
the subject are worth recalling:

"I'f what the courts admi nister be justice, is justice a
thing which the Government ought to grudge to the people?
vexatious suits should be instituted. But it is an evil for
which the Governnment has only itself and its agents to
blame, and for which it has the power of proving a nost
efficient renedy. The real way to prevent unjust suits is to
take care that there shall be just decision. No man goes to
law except in the hope of succeeding. No nman hopes to
succeed in a had cause unl ess he has reason to believe that

it will be determned according to bad laws or by bad
judges. Dishonest suits will never he combn unless the
public entertains an unf avour abl e opi ni on of t he
administration of justice. And the public will never 1ong
entertain such an opinion w thout good reason .... (The

imposition of court fees) neither nakes the pleadings
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clearer nor the |law plainer, nor the corrupt judge purer
nor the stupid judge wiser. It will no doubt drive away the
honest plaintiffs who cannot pay the fee. But it will also
drive away dishonest plaintiffs who are in the sane
situation".
(Enphasi s supplied).

The Krishna lyer Conmmttee on Legal aid al so said:

Sonet hing nmust be done, we venture to state, to arrest
the escal ating vice of burdensonme scales of court fee. That
the State should not sell justice is an obvious proposition
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but the high rate of court fee now levied |leaves no valid
alibi is also obvious. The Fourteenth Report of the Law

Conmi ssion, the practice of 2 per cent in the socialist
countries, and the small standard filing fee prevalent in
many Western Countries nmake the Indian position indefensible
and perilously near unconstitutional. If the |legal systemis
not to be undenocratically expensive, there is a strong case
for reducing court fees and instituting suitors fund to neet
the cost directed to be paid by a party because he is the
| oser but-in the circunstances cannot bear the burden .

(See P. 35)

11. The proverbial costs of litigation has its own
di mensions of unpredictability. Even as the outcone of a
litigation is said/'to depend on the "glorious uncertainties
of the Law' the size of the bill of cost alitigant has to
foot is, not so, gloriously foreseeable.

The Evershed Committee Report said:

It is notoriously inpossible to count the costs of
l[itigation beforehand. It is difficult enough for either
party to forecast what his own costs are likely to be, since
much depends on the manner in which the other side  conducts
the case. It is utterly inpossible to forecast what the
other side s cost will be, and this nmeans that no |itigant
can have the |least idea of what he will have to pay if he
| oses the case.”

Small clainms and the snmall litigants are at a  specia
di sadvantage in the matter of costs. The expenses of
l[itigation very nearly consume the claim itself. This
inmparts to the policy formulation behind the levy of” court-
tee the inperative, of having | ower fees for |esser clainms.
This is an analysis of costs in small clainms: ‘Access to
Justice, Vol. 1. Book 1; 13.

Clains, involving relatively small sums of nobney suffer
nost from the barrier of cost. If the dispute is to be
resol ved by formal court processes, the costs may exceed the
amount in controversy or, if not, may still eat away so nuch
of the claim as to mmke litigation futile. The data
assenbled for the Florence Project show clearly that the
ratio of costs to anmount in controversy steadily increases
as the financial value of the claimgoes down. |n_ Gernany,
for exanple, the cost of litigating a claimfor about U S.
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$100 in the regular court systemis estimated to be roughly
U S. $150, even though only a court of first instance is
i nvol ved, while the cost for a U S. $5,000 claim involving
two instances, would be about U S. $4,200--still very high
but a substantially smaller proportion of the claims val ue.
Exampl es need not be nultiplied in this area; clearly, smal
clains problems require special attention if access is to be
obt ai ned.

(Enphasi s supplied).

Conversely, those who are endowed wth considerable
financial resources that can be utilised for litigation have
obvi ous advantages in pursuing or defending claims by or
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against them It is said: "Access to Justice". Vol. 1. Book
1 15.

"Persons or organisations possessing, or relatively
consi derable, financial resources than can be utilized for
[itigation have obvi ous advantages in pursuing or defending
clains. In the first place they can afford to litigate. They
are. in addition, able to wthstand the del ays of
litigation. Each of these capabilities, if in the hands of
only one party, can be a powerful weapon; the threat of
l[itigation beconmes both credible and effective. Similarly
one of two parties to a dispute na be able to outspend he
ot her and, as a result present his argunents nor e
effectively. Passive decision makes, whatever their other
nore adnmirable, <characteristics, clearly exacerbate this
problem by relying on'the parties for investigating and
presenting evidence and for devel opi ng and argui ng the case"

( Enphasis supplied).

12 ~These are the realities in the back ground of which
the inpact of court-fees is to he considered. |I|ndeed al
civilised Governnents recognise the need for access to
justice being free. Wiether the whole of the expenses of
administration of civil justice also--in addition to those
of crimnal justice--should be free and not entirely by
public revenue or whether the litigants should contribute
and it so. to what extent, are matters of policy. These
ideals are again to be bal anced agai nst the stark realities
of constraints of finance before anyjudicial criticism of
the policy acknow edgnent shoul d be nade of the Government’s
power to raise the resources for providing the services from
those who use and benefit fromthe services. The.idea that
there shoul d be uniformfixed fee for all cases, instead of
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the ad-valorem system has its own nettling problens and
bristles with anonolies. How far these policy considerations
have an adjudicative disposition and how far courts can
moul d and give direction to the policy is much debated. The
Directive Principles in Article 39A are, no doubt ,
fundanental in the governance of the country, though not
enforceable in courts of law The follow ng observations of
Chi nappa Reddy, J. in UB.S E. Board v. Hari — Shanker, AIR
1979 SC 69 recognise the limtations of courts:

Y the principles are ‘neverthel ess fundamental in
the governance of the country’ and ‘it shall be the duty of
the state to apply these principles in nmaking |aws’.
Addressed to courts, what the injunction nmeans is that while
courts are not free to direct the making of |egislation
courts are bound to evolve affirmand adopt principles of
interpretation which will further and not hinder the goals
set out in the Directive Principles of State Policy."

(Enphasi s suppl i ed)

It is in the light of these conflicting clains and
interests that the propositions in the case would require to
be resol ved.

13. On the contentions urged at the hearing, the
following points fall for determination, the first three _in
Karnat aka and Raj asthan cases, and the last in the appeals
ari sing under the Bombay Act’.:

(a) Wether the levies of court-fee under the "Karnataka
Act" and the "Rajasthan Act" do not satisfy the requirenents
of the concept of a ‘fee’ but par-take the character of a
‘tax’, in as much as that the correlationship between the
fee and the value of the services by way of quid pro quo, is
not established.

(b) Wether, even if the totality of the expenses on
the administration of civil justice and the totality of the
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court-fee collected show a broad correlation, the 1levy of
court-fees on ad-valorembasis, without an Upper Ilimt,

renders the inmpost a tax, in as nuch as having regard to the
very nature of the service, which consists of adjudication
of disputes, a stage is inevitably reached after and above
whi ch an ad-val orem | evy, the proportionate increase in the
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value of the subject natter, ceases to be a ‘fee’ and
becones a ‘tax’.

(c) Wether, at all events, the distribution of the
burden of the fees anpbngst those on whomthe burden falls as
the ad-val orem principl es, dependent nerely on the anount or
value of the claimin the case irrespective of the nature,
quality and extent of adjudicative services, is arbitrary
and violative of Article 14 of the Constitution.

(d) Wether, in so far as the provisions of section
29(i) read with Entry 20 Schedule |I of the ‘Bonbay Act’ are
concerned, singling out of aclass of Ilitigation viz.,
applications for grant of ~probate and letters of
adm ni stration for |evy of ad-val oremcourt-fee without the
benefit of the wupper limt of Rs. 15,000 prescribed in
respect of all other suits and proceedings is, as declared
by the Hi gh Court, exposes that class of litigants to a
hostile discrimnation and is violative of Article 14 of the
Constitution.

14. Re: Contention (a):

The concept of a 'fee' as distinct fromthat of a ‘tax’
in the Constitutional scheme has been considered in a series
of pronouncenents ‘starting from The Conm ssioner, Hindu
Rel i gi ous Endowrents, Madras v. Lakshm ndra Thirtha Swam ar
of Sri Shirur Mitt, [1954] SCR 1 1005 upto On Prakash
Agarwal v. @uni Ray, AIR 1986 SC, 726.

O ‘Fees and Taxes’' a |learned author, First Principles
of Public Finance, by De Marco 78 says:

"Levies are divided into twolarge categories: fees and
taxes. To this division corresponds the differentiation of
public services as special or general™

"A. Fee" says another author, Public Finance, Third Ed.
by Buehl er, 519:

"is a charge for a particul ar service of special benefit
to individuals or to a class and of general benefit to the
public, or it is a charge to neet the cost of a regulation
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that primarily benefits society."

"Fees nust be paid to secure the ~enjoynent of a
particul ar governnent service such as the provisions for
patents, copyrights, or the registration of nortgages, and
the services of a court or a public official”. Public
Fi nance, Third Edn., p. 519.

Anot her review of all the earlier pronouncenents of this
court on the conceptual distinction between a ‘fee’ and a
‘tax’ and the various contexts in which the distinction
becomes telling is an idle parade of famliar |earning and
unnecessary. \Wat emerges fromthese pronouncenents is  that
if the essential character of the inpost is that sone
special service is intended or envisaged as a quid pro quo
to the class of citizens which is intended to be benefitted
by the service and there is a broad and general correlation
between the anmount so raised and the expenses involved in
providing the services, the inpost would par-take the
character of a ‘fee’ notw thstanding the circunstance that
the identity of the ambunt so raised is not always kept
di stingui shed but is nerged in the general revenues of the
State and notwi thstanding the fact that such speci a
services, for which the anbunt is raised, are, as they very
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often do, incidentally or indirectly benefit the genera

public also. The test is the primary object of the levy and
the essential purpose it is intended to achieve. The
correl ati onship between the amount raised through the ‘fee

and the expenses involved in providing the services need not
be examned with a view to ascertaining any accurate,
arithmetical equivalence or precision in the correlation

but it would be sufficient that there is a broad and genera

correlation. But a fee loses its character as such if it 1is
intended to and does go to enrich the general revenues of
the State to be applied for general purposes of Covernnent.
Conversely, fromthis latter elenent stens the sequentia

proposition that the object to be served by raising the fee
shoul d not include objects which are, otherwise, within the
ambit of general governnmental obligations and activities.
The concept of fee is not satisfied merely by showing that,
the class of persons fromwhom the fee is collected also
derives sonme benefit fromthose activities of Governnent.
The benefi't the class of payers of fee obtain in such a case
is clearly not a benefit intended as special service to it
but derived by it as part of the general public.

15. Nor does the concept of a fee- and this is
important-require for its sustenance the requirenment that
every nenber of the class on whomthe fee is inmposed, nust
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receive a corresponding benefit or ~degree of benefi t
conmensurate with or proportionate to the paynent that he
i ndi vidual Iy makes. It would be sufficient if the benefit of
the special services is available to and received by the
class as such. It is not necessary that every individua
conposing the class should be shown to -have -derived any
direct benefit. A fee has also the elenent of a conpul sory
exaction which it shares in comon with the concept of a tax
as the class of persons intended to be benefitted by the
special services has no volition to decline the benefit of
the services. Afee is, therefore, a charge for the  specia
services rendered to a class of citizens by Governnent or
Covernment at agencies and is generally based on the
expenses incurred in rendering the services.

16. The extent and degree of the correlation required to
support the fees, has al so been considered in a -number of
pronouncenents of this court. It has been held that it is
for the governmental agencies inposing the fee to justify
its inmpost and its quantumas a return for sone specia
servi ces.

In Municipal Corporation of Delhi and Ghers v. Mohd.
Yasin, [1983] 3 SCC, 233 this court relied on H H~ Sudhundra
Thirtha Swam ar v. Comm ssioner for Hndu Religious and
Charitable endowrents, [1963] Suppl. 2 S.C.R . 302 which
hel d:

“"I'f with a viewto provide a specific service, levy is
i mposed by | aw and expenses for nmmintaining the service are
met out of the amounts collected there being a reasonable
relation between the |levy and the expenses, incurred for
rendering services, the levy would be in the nature of a fee
and not in the nature of a tax ......

(Enphasi s suppl i ed)

In Sreenivasa General Traders and others etc. v. Andhra
Pradesh and Others etc., [1983] 1 AIR (SC); 1248 this court
observed

"Correlationship between the levy and the services
rendered/ expected is one of general character and not of
mat henmati cal exactitude. Al that is necessary is that there
should be a "reasonable rel ationship" between the 1levy of
the fee and the services rendered.”
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A fee which at the inception is supportable as one m ght
shed its conplexion as a fee and assune that of a tax by
reason of the accunul ation of surpluses or the happening of
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events which tend to affect and unsettle the requisite
degree of correlation

In State of Maharashtra & Os. v. The Salvation Arny,
Western India Territory, [1975] 3 SCR 485 this court
generally indicated what, broadly, is the requisite degree
of correl ationship:

PP This court has expressly stated in the Delh
Coth and General MIIls case (supra) that services worth 61
per cent of contribution would be sufficient quid pro quo to
nake a levy a fee. So, when we find that in this case the
organi sation has been rendering services worth 62 per cent
of the contribution, it cannot per se he said that there is
no correlation between the fee levied and the services
rendered. "

(Enphasi s suppl i ed)

In Kewal™ Krishan Puri and another v. State of Punjab and
other, [1979] 3 SCR 1244 this court said:

"That the elenment of quid pro quo may not be possible,
or even necessary, to be established wth arithnmetica
exactitude but even broadly and reasonably it nust be
establ i shed by the /authorities who charge the fees that the
amount is being spent for rendering services to those on
whom falls the burden of the fee.

At least a good and substantial portion of the anount
col l ected on account. of fees, may be in the nei ghbourhood of
two-thirds or three-fourths must be Shown with reasonable
certainly as being spent for rendering services of the kind
menti oned above."

(Enphasi s suppl i ed)

In regard to the nature of ~court-fee we have the
pronouncenment of this court in~ Secretary, Governnent of
Madras, Home Department and.  Another v. Zenith Lamp &
El ectrical Ltd., [1973] 2 SCR, p. (973 (1981-82). Thi's court
after referring to the legislative entries pertaining to the
legislative fields distributed over the three lists of the
Sevent h Schedule to the Constitution, repelled the
contention that ‘fees taken in court’ occurring in Entry 3

of List Il are really in the nature of a “tax’ or at  any
rate constitute an inpost sui-generis. This Court held:
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"It seens to us that the separate nmention of "fees taken

in Court" in the Entries referred to above has no other

significance than that they logically come under entries
dealing with admnistration of Justice and courts.. The
draftsman has followed the schene designed in the Court
Fees Act, 1870 of dealing with fees taken in court ~at one

"It seems plain that "fees taken in court" are not
taxes, for if it were so, the word ‘taxes’ would have been
used or Sone other indication given ..... It follows that
"fees taken in court" cannot be equated to ‘Taxes'. If this
is so, is there any essential difference between fees taken
in court and other fees? ...."

"But one thing the Legislature is not conpetent to do,
and that is to make litigants contribute to the increase of
general public revenue. |In other words, it cannot tax
litigation, and make litigations pay, say for road building
or education or other beneficial schenes that a State may
have. There nust be a broad correlationship with the fees
col l ected that the cost of administration of civil justice."

In the present cases, the concerned State Governments
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have filed in the proceedings before the High Court
statenents of t he receipts and expenses on t he
administration of Justice in their effort to establish the
requisite correlation. It is not necessary to go, in any
particul ar detail, into the break-up of these figures. Both
H gh Courts, after an examination of the statistics felt no
hesitation in wupholding the correlation. W did not also
understand the Ilearned counsel for the appellants as
guestioning the correctness of the figures and the inference
as to correlation suggested thereby. Learned counsel for the
respective States subnmitted that if the outlays on capital-
expenditure are also taken into account, there will be no
shadow of doubt that the expenditure would be further higher
than the fee receipts. So far as the Karnataka State is
concerned, sinilar exercise was done in an earlier case also
in Ram Bhadur Thakur & Co. and another v. State of
Kar nat aka, AIR 1979 (SC); 119.

In the Karnataka Cases the relevant figures for the 5
years from 1980-81 to 1984-85 respectively are: (the figures
in brackets indicate expenditure) 1980-81 Rs. 5,22,08,513
(Rs. 6,80,33,119); 1981-82 Rs. 6, 69, 10.019
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(Rs. 7,97, 76, 852); 1982- 83 Rs. 8, 28, 46, 359
(Rs. 9,41, 161),; 1983- 84 Rs. 8, 21, 49, 626
(Rs. 9, 44,61, 594); 1984- 85 Rs. 8, 00, 18, 673

(Rs .12,15,90,418).

In the Raj ast han cases the~ financial-statenents
furni shed before the H gh Court for the 7 years from 1977-78
to 1983-84, the receipts (in |akhs) by way of court fee and
expendi ture incurred for the  services (furni shed in
brackets) are respectively: 1977-78 Rs. 101.42. (Rs.264.56);
1978-79 Rs.95.50 (Rs.286-90); 1979-80 Rs.114.63 (Rs.323.04);
1980- 81 Rs. 134- 92 (Rs. 379-89); 1981-81 Rs. 159. 62
(Rs. 444.83); 1982- 83 Rs.179-87 ~ (Rs.544.76); 1983- 84
Rs.176.41 (Rs. 692.11).

It is true that in the Rajasthan statements there was no
br eak up of the figures bet ween expendi ture on
adm nistration of civil justice and crimnal justice; but
having regard to the figure, a reasonable estinmate of the
proportion of the forner is possible-and the figures do
i ndi cate and establish the requisite correl ationship

The contention (a) of the appellants is insubstantial.

18. Re: Contention (b)

The basic argunent is that having regard to the very
nature of the judicial process of resolution of disputed in
civil courts, the postulate that judicial-time and the
service of the machinery of justice is consumed and utilised
in direct proportion to the amount or value of the subject
matter is the first and fundamental error. The rationale of

t he i mposition of court-fee on an increasing scal e,
according as the value or the amount of the subject  matter,
is, it is urged, an error which is the logical result and

outcome of the first. In the distribution of the burden of
the court-fee anongst the litigants, it is urged, the ad-
val orem yardstick, which is relevant and appropriate to
taxation, is wholly inappropriate because the principle or
basis of distribution in the case of a fee should be the
proportionate cost of services inter-se anmongst the
beneficiaries. Reliance is placed on The Comm ssioner, Hi ndu
Rel i gi ous Endowrents, Madras v. Sri Lakshmindra Thirtha
Swam ar of Sri Shirur Mitt, [1954] SCR, 1005.

Reliance is also placed on the foll owi ng observations of
Mukherjea J., in Commi ssioner H ndu Religious Endowrent,
Madras v. Sri Lakshmindra Thirtha Swaniar of Sri Shirur
Mutt, [1954] S.C.R 1005, relied on by Venkataram ah, J. in
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Om Prakash Aggarwal etc. etc.
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v. Gri Raj Kishori and others etc. etc. [1986] SCC (1);
730.

"Coming nowto fees, a "fee" is generally defined to be
a charge for a special service rendered to individuals by
sonme governmental agency. The ambunt of fee levied is
supposed to be based on the expenses incurred by the
government in rendering the service, though in many cases
the costs are arbitrarily assessed. "Ordinarily, the fees
are uni formand no account is taken of the varying abilities
of different recepients to pay."

(Enphasi s suppl i ed)

The follow ng observations of Krishna Iyer J. in NM
Desai v. The Teesteel s Ltd. .and another, AIR 1980 (2) SC
2125 are also relied upon

"It is nore deplorable that the culture of the magna
carta notw t hst andi ngthe angl o-I'ndi an forensic system and
currently free India's court process- should insist on
paynment . ‘of “court-fee on such a profiteering scale wthout
correlative expenditure on the administration of civi
justice that the levies often snack of sale of justice in
the Indian Republic where equality before the law is
guaranteed constitutional fundanmental and the |legal system
has been directed by Article 39A "to ensure t hat
opportunities for securing justice are not denied to any
citizen by reason of economic...... disabilities." The right
of effective access to justice has energed in the Third
Wrld countries as the first anong the new social rights
what with public interest litigation, community based
actions and pro bono public proceedings. "Effective access
to justice can thus be seen as the nost basic requirenent-
the nost basic ‘Human Right’'--of a system which purports to
guarantee |l egal rights."

However, the observations in Shirur Miutt’s case as to
the wuniformty of the levy nust be understood in the |ight
of the next sentence in that very passage which says:

. These are wundoubtedly sone of the genera
characteristics, but as there nmay be various kinds of = fees,
it is not possible to fornulate a definition-that would be
applicable to all cases."
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The criticismof Krishna lyer J. as to the ‘profiteering
scale’ would, as the passage relied upon itself indicates,
be attracted only if the levy is "without ~the ~correlative
expenditure in the administration of civil justice."”

Ref erence was al so made to certain observations of the
| earned author H M Seervai Constitutional Law of India,
Third Edn. Vol 11, 1958 that court-fee should not be a
weapon to stifle suits or proceedings and that though in
fixing the court-fees regard may be given to the anount
involved, "a stage is reached when an increasing anmount
ceases to be justified."

P Thus, an ad-val oremcourt fee of 1 percent for

suits involving Rs. | lack or nore with a maxi num of
Rs. 15,000 or Rs.20,000 may be justified; but a court fee
without linmt cannot be justified, for after a certain

amount is reached, no greater service can be rendered to
whol e cl asses of litigants; on the contrary, such increased
court fees render disservice by rendering the cost of
litigation prohibitive."
(Enphasi s suppl i ed)
Learned counsel also referred to and relied Upon the
decision of the Bonmbay H gh Court in Indian Organi c
Chemicals v. Chentax Fibres, [1983] Bonbay LR, 406 upon
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certain observations of the Madras High Court in Secretary,
Covernment of Madras, Home Departnent, And Another v. Zenith
Lanp & Electrical Ltd., ILR 1968 (Madras); 247 and on a
judgrment dated 22.12.1972 of the FU I Bench of the GCujarat
H gh Court in Lady Tanumati G rijaprasad and another v.
Speci al Rent Acqui sition Oficer, Western Rai | way,
Ahenadabad, Special Cvil Application No. 979 of 1970 with
Special Cvil Application 287 of 1967.

19. The subnissions on this point, in sonme areas,
overlap contention (c) but the point sought to be enphasised
so far as the present contention is concerned, is that the
essence and the planitude of the concept of ‘fee’ requires
not only that there should be a broad correlationship
bet ween the inpost and the services but also a requirenent,
i nherent in and as a part of the concept itself, that the
expenses for the services nust also be distributed in an
equi tabl e rmanner ~anobngst those constituting the cl ass

receiving  the _services. Thi s aspect, it is wurged, is
distinct ‘from the susceptibility of the inpost to be
decl ar ed unconstituti onal on the ground t hat t he

di stribution of its burden is arbitrary. The sane event
denonstrating the unfairness of the distribution of the
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burden would, it “is urged, produce two distinct |ega
consequences: first, detracting fromthe fundanental concept
of a fee and, secondly, by reason  of  the i nvi di ous

di scrimnation wr ought by it is violative of t he
constitutional pledge of equality.

20. State CGovernnents woul d,” however, say that this is
nmerely two different ways of saying the sanmething and that
the concept of a ‘fee’ never really -depended for its
validity, conceptually as a ‘fee’, upon-the requirenent of a
just and equitable distribution of its burden anobngst the
recipients of the service and that as~ long as a ' broad
approxi mati on between the expenses of the services and the
amount raised by the fee is established, the inpost would
continue to retain and not shed its conplexion as a fee |If
there is arbitrariness of inequitability in the distribution
of the burden, that aspect would, it 1is submtted, not
detract from basic concept of the levy as a ‘fee’ but
vitiates the levy for hostile discrimnation.

21. Perhaps the nost lucid fornul ati on-and presentation
of the appellants contention- for whatever it is worth in
the ultimate anal ysis-are to be found in the Judgnent of the
Madras High Court in the Zenith Lanp Case, (| LR 1968 Mad.
247) which cane up before this court in 1973(2) SCR,  973.
Those observations sumup the matter succinctly:

“"Irrespective of the nagnitude of the claim and the
conplexity of the case and the anxiety of the  suitor, a
limt wll be reached so far as the service that could be
rendered in courts is concerned. Judicial tine is not spent
in direct proportion to the value of the claim It nmay have
relation to the question involved. That appears to be the
reason behind the maxi mum court fee originally preval ent and
even now found in some states."

. The problemis in the distribution of the levy in
a practical and reasonable nmanner so as to fall fairly
equitably on all suitors, that no particular class or
section of themis disproportionately hit and made to bear
nore than their fair share of the expenditure on the
adm nistration of justice, on considerations not germane in
the context of the levy authorised by |aw "

"As it is, as the value of the claimgoes up, the |evy
becormes nore and nore unrelated to the object of the levy. A

PG NO 181




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 29

few suitors would be nade to bear a heavy share of the
expenditure unrelated to the services required by them with
the result that, when the clains are high, only one of the
two essential elements of a levy to be regarded as a fee is
left Wile the occasion for the levy is the denmand of
special service by the suitor that is, one elenment is
present, there is no reasonable. correlation between the
levy and the services that is, the second elenent is

I acki ng. The | evy becones excessi ve, grossly
di sproportionate and unreasonabl e qua the particular suitor
it ceases to be a fee and beconmes a tax for him" (Enmphasis

supplied), ILR Mad., 1968 (368-372).

This is the crux of the matter and a fair summ ng-up of
the argunents of the | earned counsel for the appellants.

This again, is what the H gh Court of Bonbay adopted in
the case of Indian O ganic Chenicals v. Chentax Fibres,
[1983] LR Bonbay, 406, one of the cases relied upon by the
appel | ants.

22, We may, briefly, refer to the setting in which the
matter arose before the Bonbay H gh Court. In t he
proceedi ngs, the plaintiffs challenged the provisions of the
Bonbay Court Fees (Second Amendnent) Act, 1974 by which
inter-alia, the upper limt of the court fee, of Rs.15,000
then obtai ning was done away wi th. The consequence was that
ad-val orem court fee, without any upper linmt, had had to be
paid. The matter arose out of what was ‘alleged as the
‘Backbay Scandal’' in which various plots of land reclainmed
fromthe Sea in South Bonbay were di sposed of by CGovernnent,
according to plaintiffs’ allegation, in violation of the
prescribed rules and for a pittance in order to. confer a
| argesse on the chosen. The allotnent of plots appears
initially, to have been challenged in wit proceedings; but
ultimately a suit had had to be filed as disputed questions
of facts were stated to have been invol ved. The val ue of the
subject matter of the suit was Rs. 5,56,30,731.87 and the
court fee payable was Rs.5, 60,000 under the anmended Act
whi ch had, in the nmeantinme, conme into force.

The anmendnent was chal | enged on three grounds. The first
was that the legislation was itself nala fide and was
ushered in with oblique nmotives of stifling the very suit
and the challenge to the inmpugned allotnments. The second was

that Ilevy of court-fees ad-val oremw thout any upper limt
would alter the character of the levy and convert it from
‘fee’ into a ‘tax’. The third contention was that -the

amendnment was a col ourabl e piece of |egislation and was not
a legitimte exercise to raise a fee but to inpose, in the

PG NO 182
cloak of a fee, atax to augment the general public
revenues.

The Bonbay Hi gh Court rejected the first contention; but
accepted the second and held that even if the Governnment had
satisfied itself that there was necessity for collection of
enhanced quantum of court-fee, it could have done so on the
basis of a rationalised structure which mght result in the
enhancenent of the ceiling fromRs. 15,000 to 20,000 or even
25,000 in which event the court would not be able to hold
that the levy had becone so excessive and so grossly
di sproportionate and unreasonabl e qua a particular suitor as
to cease to be a fee and becone a tax. The Hi gh Court hel d:

PR In the case before us the fact that the plaintiff
onits claimis called upon to pay after the anendi ng Act of
1974 court-fees of Rs. 5,60,000 eloquently testifies to the
harshness, the excessive character and the unreasonabl eness
of the levy and once such conclusions are reached, it wll
have to be held that this levy at the higher figure which is
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secured by the inmpugned Act has converted exation from a
‘fee’ into a ‘tax’. If that be the result secured through
the enactnment, whi ch has brought about this result would be
liable to be struck down." (ILR), Bom; 1981 Vol. 83; 415-
16.

On the third ground al so the court upheld the chall enge,
being of the view that the Governnent had not established
the quid pro quo to the requisite extent.

23. So far as the decision of the Full Bench of the
Gujarat High Court in Lady Tanumati Grijaprasad and
anot her v. Special Rent Acquisition Oficer, Western
Rai | way, Ahenmadabad, Special G vil Application No. 979 of
1970 with Special Civil Application 287 of 1967, is

concerned, that decision, even to the extent it goes, is not
on the aspects enphasised in these appeals. The decision
really turned on the question whether correlation between
the services and the fee had taken established or not. The
H gh Court was of the view that it had not.

24, Sri F.S. Nariman subnitted that the facts of the
Raj ast han appeal were itself denonstrative of t he
arbitrariness —and inequities inherent in the inposition of
the ad-valoreminpost without an upper limt. In that case
the appellant was called upon to pay on his plaint alnost
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[/7th of the entire estinmated court-fees receipts of the
year and it would be inconceivable that, proportionately,
1/7th of the judicial-tine would bespent ~on this suit.
Learned counsel submitted that inthe very nature of the
judicial process, ‘a stage is reached beyond which there
could be no proportionate or progressive increase in the
services rendered to alitigant either ~qualitatively or
guantitatively. Unless that I|imt is recognised and a
corresponding ceiling of court fee fixed, the inpost qua the
particular litigant, it is urged, would shed its conpl exion
as a fee and would par-take of the nature of an exaction
nore resenbling a tax than a fee. Learned counsel submtted
that in the process of adjudication of disputes bhefore
courts, judicial-tine and the machinery of justice are not
utilised in direct proportion to the value or the amount of
the subject matter of the controversy. Cases involving very
small clainms mght raise difficult questions of fact and law
requiring the expenditure of j udi cial time whol |'y
di sproportionate to the court-fee paid in the case.
Conversely, clainms involving heavy financial suns mght not,
as in the case of suits on negotiable instruments generally,
take much time of the court at all. That apart, it is urged,
a recognition of the outer-nmost I|imt of the possible
services and a prescription of a correspondi ng upper limt
of court fee should be nade, lest the levy, in_ excess of
that conceptual limt, beconmes a tax. The ideal nmeasure or
yardstick of court fee, |earned counsel said, was'a fee in
proportionate to the judicial the expended over a case and
if this neasure or yardstick is difficult of application
owing to its practical difficulties in its effectuation
either of the two further alternatives could save a
| egislation inposing a fee. One such was to fix an upper
[imt conmensurate with conceptionalised outer nost limt of
t he noney value of the maxinmum possible services.
hypot hetically so conceived. The second was to stipulate
after a particular stage, progressively lower rates on
correspondi ngly increasing slabs of the value of the subject
matter or in other words, after a certain stage, to nake the
rates go-down accordi ng as the val ue goes-up

25. W have given our careful and anxi ous consideration
to this vexed problem which is a subject matter of
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consi derabl e debate both in and outside courts. The
anonal i es that the policy behind the inpugned provisions can
produce in conceivable cases could, indeed, be inequitable
or even quite startling. But, the argument, in the |ast
anal ysis, becones indistinguishable fromthe contention that
the correlation of the services to the fee would have to be
deci ded on the basis of how the correlation operates in each
i ndividual <case. It would be an insistance on testing the
conceptual nature of the fee on the basis of the degree of
the quid pro quo in the case of each individual payer of the
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fee. That is the peccant part of the argunment. Once a broad
correlation between the totality of the expenses on the
services, conceived as a whole, on the one hand and the
totality of the funds raised by way of the fee, on the
other, is established, it wwuld be no part of t he
legitimte exerci se in the exam nati on of t he
constitutionality of ~the concept of the inpost to enbark
upon its effect in individual cases. Such a grievance would
be one of disproportionate nature of the distribution of the
fees anongst these Iliable to contribute and not one
touching the conceptual nature of the fee. Indeed this
position was clearly recognised by the Madras Hi gh Court in
Zenith Lanp's case itself in the following passage of the
Judgnent :

“"I'f, in substance, the levy is not to raise revenues
also for the general purpose of the State the nmere absence
of uniformity of the fact that it has no direct relation to
the actual services rendered by the authority to each
i ndi vi dual who obtains the benefit of the service, or that
sone of the contributories do not obtain the same degree of

service as other may, wll not change the essentia
character of the levy." ILR Mad., 1968; 340-41.

26. There might, conceivably, be cases wher e a
particul ar individual -contributor may not derive any benefit
at all, though as a nenber of the class he has no option but

to make the contribution. The (principle underlying the
contention that beyond a point the .inpost ceases to have the
quality of a fee, if valid, can be visualised and applied
even to cases where, despite the uniformty in the
di stribution of the burden, a particular individual does not
obtain any service at all. This cannot be a legitimte and
perm ssi bl e ground of invalidation

This is, however, not to say that if the schene  of
di stribution of the burden is so arbitrary,-so _unreasonable
and disproportionate as to offend the ~requirenents of
Article 14, the levy does not fail as violative of Article
14.

In H H Sudhundra Thirtha Swam ar v. Conm ssioner’ For
H ndu Religious & Charitable Endowrents, Mysore, [1963] 2
SCR Suppl. 323 this court held:

Yo Nor is it a postulate of a fee that it nust have
direct relation to the actual services rendered by the
authority to individual who obtains the benefit of the
service. If with a viewto provide a specific service, levy
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is inmposed by |aw and expenses for nmintaining the service
are met out of the anobunts collected there being a
reasonable relation between the levy and the expenses
incurred for rendering the service, the levy would be in the
nature of a fee and not in the nature of a tax."

(Enphasi s suppl i ed)

In The City Corporation of Calicut v. Thachanbal ath
Sadasi van and others, [1985] 2 SCC, 115 this court held:

"It is not necessary to establish that those who pay the fee
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must receive direct benefit of the services rendered for
which the fee is being paid. If one who is liable to pay
receives general benefit fromthe authority levying the fee
the elenent of service required for collecting fee is
satisfied. It is not necessary that the person liable to pay
must receive some special benefit or advantage for paynent
of the fee.
(Enphasi s suppl i ed)
27. What energes fromthe foregoing discussion is that
when a broad and general correlation between the totality of
the fee on the one h;and and the totality of the expenses of
the services on the other is established, the levy will not
fail inits essential character of a fee on the ground al one
that the neasure of its distribution on the persons of
i nci dence is disproportionate to the actual services
obt ai nabl e by them The argunent that where the levy, in an
i ndi vi dual case, for exceeds the maxi mumvalue, in terms of
noney, of ‘the services that could at all be possible, them
gua that contributor, the correlation breaks down is a
subtle and attractive argunent. However, on a pr oper
conprehension —of the true concept of a fee the argunent
seenms to us to be nore subtle than accurate. The test of the
correlation is not in context of individual contributors.
The test is on the conprehensive |level of the value of the
totality of the services, set-off against the totality of
the receipts of the character of the ‘fee s t hus
established, the vagaries in its distribution anmongst the
class, do not detract fromthe concept of a “fee’ as such
though a wholly arbitrary distribution of the burden m ght

violate other constitutional limtation. This idea that the
test of the correlationis at the "aggregate" |evel and not
at "individual" level is expressed thus. First Principles of
Public Finance by De Marco. 83.
"The fee nust be equal, in the aggregate to the cost of
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production of the service. That is the aggregate anmpunt of
the fees which the State collects fromindividual consuners
nust equal the aggregate expenses of production.”

(Enphasi s supplied).

The view taken of the matter by the Bonbay H gh Court in
the Indian Organic Chemicals case and the view of the
earlier Madras Hgh Court in Zenith Lanp s case do - not
commend thensel ves as sound, having regard to the accepted
tests to determ ne the nature of a ‘fee’

Contention (b) is not substantiated.

28. Re Contention (c)

It is urged that even if the requisite correlationship
could be held to have been established, the Rajasthan and
the Karnataka |egislations, by distributing the  burden on
the ad-valorem principles based nerely on the value of the
subject natter, independently of considerations of the
utilisation of Judicial tine, are per-se irrational and
bring about an arbitrary and disproportionate distribution
of the burden so irrational and so divorced from relevant
criteria that the inmpugned provisions violate Article 14. It
is urged that a litigation, on which a litigant m ght have
paid a nere Rs. 50 by way of court fee, mght involve far
nore substantial questions and take-up judicial time in a
measure far greater than a litigation on which a litigant is
call ed upon to pay Rs. 25 | akhs by way of court fee.

It is wurged that the ad-valorem principle which is
appropriate to taxation would be inapposite in the context
of an inpost which is neant as a contribution towards the
costs of services.

29. The <contention of the States is that as long as
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their power to raise the funds to neet the expenses of
adm nistration of civil justice is not disputed and as |ong
as the funds as raised show a correlation to such expenses,
the State, should have sufficient play at the joints to
wor k-out the incidents of the levy in some reasonable and
practical way. It would, quite obviously inpracticable, so
proceeds the argunent, to neasure-out the levy directly in
proportion to the actual judicial time consuned in each
i ndi vidual case; hence the need to tailor sonme rough and
ready wor kabl e basi s which though may not be an ideal or the
nost perfect one, would at |east hostile. Perfection in any
system  of i mposition_ of monetary exacti ons is an
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unattai nable goal and that, therefore, the satisfaction of
high positive virtues in the schenme is not to be expected
but what is to be seen is whether any serious vice of
bl at ant di scrimnation without any rational basis whatsoever
vitiates ‘the system It will, obviously, be unreasonable,
says the States’ |learned counsel, to distribute the tota
expenses ‘anongst all the litigants uniformally irrespective
of the ampunt or value of the subject matter of the
litigation. |1f, contends counsel, an upper limt is fixed
and the collection fell short of what the Governnent intends
and is entitled to collect, this would eventually result in
the enhancenent of the general rates of court-fee for al
categories. The ad-valoremprinciple is a well recognised
principle; it may not provide the best or the nost perfect
answer; but it can, it is urged, reasonably be expected to
provide the | east hostile and workabl e basis of distribution
of the burden. |If the value of the subject matter is a
rel evant factor in proportioning the burden of the court
fee, is indeed it has been so held, where the line should be
drawmn in applying the principle itis nore a matter of
| egislative w sdom and preference than of the | 'strict
judicial evaluation and adjudication. There m ght possibly
be better nmethods of administering the collections but that
by itself, it is contended, is no/ground to strike down what
m ght appearing to be a less perfect system particularly
when econom ¢ neasures and regul ations are concerned.

So far as the Directive Principles.in Article 39A are
concerned, the learned Solicitor General said - that the
directive principles are fundamental in the —governance of
the country cannot be gainsaid, but in inplenenting them
policy considerations and priorities will have to be duly
eval uated, having regard to the financial constraints. The
grievance in these petitions is by the <class of the
litigants consisting of big financial institutions wth
superior economc power. The superiority of ‘the econonic
power is not, it is urged, irrelevant in making them share a
hi gher burden of a public inmpost. At all events, it is
urged, courts can not conpel the State to bring-forth any
legislation to inplenent and effectuate a Directive
Princi pl e.

30. The problemis, indeed, a conplex one not free from
its own peculiar difficulties. Though other |egislative
neasures dealing with economic regulation are not outside
Article 14, it is well recognised that the State enjoys the
wi dest | atitude where nmeasures of econonmic regulation are
concerned. These neasures for fiscal and econonic regul ation
i nvol ve an eval uation of diverse and quite often conflicting
econom c criteria and adjustnent and bal ancing of various
conflicting social and econonic values and interests. It is
for the State to decide what economic and social policy it
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shoul d pursue and what discrimnations advance those socia
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and economic policies. In view of the inherent conplexity of
these fiscal adjustnents, courts give a larger discretion to
the Legislature in the matter of its preferences of econonic
and social policies and effectuate the chosen systemin al
possi ble and reasonable ways. If two or nore nethods of
adjustrments of an economc neasure are available, the
Legi slative preference in favour of one of them cannot be
guestioned on the ground of |lack of legislative w sdom or
that the nmethod adopted is not the best or that there were
better ways of adjusting the conpeting interests and cl ai ns.
The Legislature possesses the greatest freedom in such
areas. The anal ogy of principles of the burden of tax may
not also be inapposite in dealing with the validity of the
distribution of the burden of a ‘fee’ as well.

31. This Court in East |India Tobacco Co. v. State of
Andhra pradesh [1963] 1 SCR 411 referred to wth approva
the following passage in Rottschaefer’s "Constitutiona
Law', p. 668:

"The ~'decisions of the Suprene Court in this field have
permtted a State | egislature to exercise an extrenely wide
di scretion in classifying property for tax purposes so |ong
as it refrained from clear and hostile discrimnation
agai nst particul ar persons or classes."”

The Legi sl ature has to reckon with practica
difficulties of adjustnments of conflicting interests. It has
to bring to bear a pragnatic approach to the resolution of
these conflicts and evolve a fiscal policy it thinks is best
suited to the felt \needs. The conplexity of economic natters
and the pragmatic solutions to be found for them defy and go
beyond conceptual mental nodels. Social and econom ¢
problens of a policy do not accord wth ~preconceived
st ereot ypes so as to be anenable to pr e-det er m ned
solutions. In The State of Gujarat and Another 'v. Shri
Ambica MIls Ltd., Ahendabad Etc., [1974] 3 SCR 764 this
court observed:

PR The court must be aware of its own renoteness and
lack of famliarity with the |ocal problens. dassification
is dependent on the particular needs and specific
difficulties of the community which are beyond the easy ken
of the court, and which the |egislature al one was conpetent
to make. Consequently, l|acking the capacity to informitself

fully about the peculiarities of a particular l-oca
situation, a court should hesitate to dub the |egislative
PG NO 189

classification as irrational...
Yo The qguestion whether, wunder Article 14, a
classification is reasonable or unreasonable nust, in the
ultimate analysis depend upon the judicial approach to the
problem The nore conplicated society becones, the greater
the diversity of its problens and the nore does |egislation
direct itself to the diversities. In the utilities; tax and
econom ¢ regulation cases, there are good reasons for
j udi ci al self-restraint if not official deference to
| egislative judgment. The courts have only the power  to
destroy but not to reconstruct. Wien to this are added the
conplexity of economic regulation, the wuncertainty the
liability to error, the bewildering conflict of the experts,
and the nunmber of times the judges have been overruled by
events, self I|imtation can be seento be the path to
judicial w sdomand institutional prestige and stability."
"Laws regulating economc activity should be viewed
differently from laws which touch and concern freedom of
speech and religion, voting procreation, rights with respect
to crimnal procedure etc. Judicial deference to |legislature
in instances of economc regulationis explained by the
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argunent that rationality of a classification depends upon
| ocal condi tions about which | ocal | egi slative or
administrative bodies would be better informed than a
court."

The | ack of perfection in a |egislative neasure does not
necessary inmply its unconstitutionality. It is rightly said
that no econom c neasure has yet been devised which is free
from all discrimnatory inpact and that in such a conplex
arena in which no perfect alternatives exist, the court does
well not to inmpose too rigorous a standard of «criticism
under the equal protection clause, revi ew ng fisca
services. In G K Krishnan etc., etc., v. The Stale of Tam|l
Nadu and Anr. etc., [1975] 2 SCR, 715 (730) this Court
referred to, with approval, the nmgjority viewin San Antonio
| ndependend School District v. Bodrigues speaking through
Justice Stewart,, 411 US. | at page 41):

"No schene of taxation, whether the tax is inposed on
property, \income or purchases of goods and services, has yet

been devi sed which is free of all discrimnatory inpact. In

such a conplex arena in which no perfect alternatives exist,
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the court does well not to inpose too rigorous a standard of

scrutiny lest all local fiscal schemes become subjects of

criticismunder the Equal” Protection C ause.™

and also to the dissent of Marshall, J. who summed up his

concl usi ons thus:

“I'n sutmmary, it seenms to ne inescapably clear that this
court has consistently adjusted the care with which it wll
review state discrimnation in |light of the constitutiona
significance of the interests affected and the invidi ousness
of the particular classification. In the cont ext of
econom c interests we find that discrimnnatory state action
is al most al ways sustained, for such interests are generally
far renoved fromconstitutional guarantees. Mreover, "the
extremes to which the court has gone in dreaming up rationa
bases for state regulation in that area my in nany
instances be described to a healthy revulsion from the
court’s earlier excesses in using the Constitution to
protect interests that have nore than enough power to
protect thenselves in the legislative halls." Dandridge v.
WIlliams, 397 US at 520.

The observations of this court in Income Tax Oficer
Shillong and Anr. Etc. v. N. TakimRoy Rynbai FEtc. Etc.
[1976] 3 SCR;, 413 nmde in the context of taxation laws -are
worth recal ling:

"The mere fact that a tax falls nore heavily on-same in
the same category, is not by itself a ground to render the
law invalid. It is only when, within the range of its
sel ecti on, the law operates unequally and cannot be
justified on the basis of a valid classification, that there
woul d be a violation of Article 14."

(Enphasi s supplied).

32. The question whether the nmeasure of a tax or a 'fee’
should be ad-valoremor ad-quantumis again a mtter  of
fiscal policy.

In the Zenith Lanp’s Case this court observed:

"The fee nust have relation to the administration of

civil justice. VWi le 1evying fees the appropriate
| egislature is conpetent to take into account all relevant
factors, the value of the subject matter of the dispute, the
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various steps necessary in the prosecution of a suit or
matter, the entire cost of the upkeep of courts and officers
administering civil justice, the vexatious nature of a
certain type of litigation and other rel evant matters. It is
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free to levy a snmall fee in sone cases, a large fee in
ot hers, subject of course to the provisions of Article 14."
(Enphasi s supplied).

In the context of |evy of market fee, a simlar argunent
was advanced before a Hi gh Court that the inposition of
mar ket fee advaloremon different commpdities irrespective
of their weight or volume and irrespective of the extent of
the nmarket services rendered in respect of their marketing
produced inequality and hostile discrimnation. It was urged
that the nature and extent of services afforded by the
Mar ket - Commi tt ees nust necessarily vary having regard to the
nature and vol une of the agricultural produce and therefore
a blind ad-val orem | evy wuld be arbitrary as the services
rendered to a buyer who buys say a quintal of cotton or
tamarind is quantitatively and qualitatively nore than the
services that my be envisaged to the <class of traders
deal i ng with spi ces ~of equival ent noney-val ue. The
distribution of the burden of the fee on the basis of the
val ue ' of the commopdity, it is argued, was arbitrary as it
did not recogni se that the services are inherently different
for different classes of commodities but treated unequals
equal ly. This argunment has its ring of famliarity, with the
argunents in the present case. But the Hi gh Court ILR 1982
(Karnataka): 399 (reserved by the Supreme Court on anot her
point repelled this contention

W are unable to subscribe to this view Indeed it
appears to us that if the inpost was 'ad quantuni and not
"ad valorent it might have attracted. quite legitimately
perhaps. the criticismof beingarbitrary. By an adval orem
i mpost, the goods independently of their volume and quality
are treated equally in termof their value. An i npost
advalorent is a well accepted concept in taxation Indeed in
Ganga Sagar Corporation's case (AR 1980 (SC), 286 Suprene
Court dealing, though in a different context stated:

. Article 14, a great right by any canon by its
prom scuous forensic msuse, despite the Dalm a decision has
given the inpression of being the |ast sanctuary of [ o0sing
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litigants Price is surely a safe guide but other nethods are
not necessarily vocational. It depends

33. It was then argued that various States have
different standards and that while sonme States have rightly
recognised the need for an wupper |imt to save t he
constitutionality of the levy, other States |ike, Karnataka,
Tam | Nadu, etc. envisaged an ad-valorem levy wth-out any
upper limt. It is contended that though India is a federa
polity, the judicial system however, is an integrated one
and that therefore different standards of court fee in
different States woul d be unconstitutional. But it is trite
that for purposes of testing a | aw enacted by one State in
exercise of its own independent |egislative powers for its
all eged violation of Article 14 it cannot he contrasted with
laws enacted by other States. In The State of ' Miudhya
Pradesh v. G C Mndawar. [ 1955] 1 SCR;, 599 this court
observed

"Article 14 does not authorise the striking domn of a
law of one State on the ground that in contrast with a |aw
of another State on the sane subject its provisions are
di scrimnatory. Nor Does it contenplates a |l aw of the Center
or of the State dealing with sim|ar subjects being held to
be unconstitutional by a process of conparative study of the
provi sions of two enactnents.’

34. Having regard to the nature and conplexity of this
matter it is, perhaps, difficult to say that the ad-val orem
principle which may not be an ideal basis for distribution
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of atee can at the sane tine be said to be so irrational as
to incur any unconstitutional infirmty. The presunption of
constitutionality of |laws requires that any doubt as to the
constitutionality of a law has to be resolved in favour of
constitutionality. Though the schene cannot be upheld, at
the sanetinme, it cannot be struck down either

35. The State is intheory entitled to raise the
totality of the expenses by way of fee. Any interference
with the present yardstick for sharing the burden might in
turn produce a yardstick | ess advantageous to litigants at
| ower | evel s. Subject to certain observati ons and
suggesti ons we propose to nake in regard to the
rationalisation of the levies in view of the genera
i nportance of the matter to the admnistration of civi
justice, we think we should decline to strike down the |aw.
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36. Re: Contention(d) A

In the appeal of the State of Mharashtra arising out of
the Bonbay Court Fees Act, 1959, the Hi gh Court has struck
down the i npugned provisions on the ground that the | evy of
court fee on proceedings for grant of probate and letters of
admi ni stration ad-val orem w thout the upper linit prescribed
for all other litigants--the court-fee in the present case
amounts to Rs.6,14,814--is discrimnatory. The Hi gh Court
has also held that, there is no intelligible or rationa
differentia between the two class of litigation and that
having regard to the fact that what i's recovered is a fee
the purported classification has no rational nexus to the
obj ect. The argument was noticed by the Learned Single Judge
t hus:

"Petitioners next —contend that the inmpugned clause
di scrimnates as between different types of suiters and that
there is no justification for this di scrimnation
Plaintiffs who go to civil courts claimng decrees are not
required to pay court-fees in excess of Rs. 15,000. This is
irrespective of the anmounts clained over and above Rs. 15
lacs. As against this, persons claimng probates 'have no
such relief in the formof an upper limt to fee payable."

This contention was accepted by the Learned Single Judge
who has upheld the appeal. |ndeed, where a proceeding for
grant of probate and letters of admnistration -becones a
contentious matter, it is registered as a suit and proceeded

with accordingly. [If in respect of all other suits of
what ever nature and conplexity an upper Iimt of Rs. 15,000
on the court fees is fixed, there is no | ogi ca

justification for singling out this proceeding for ~an ad-
val orem inmpost wthout the benefit of some wupper limt
prescri bed by the same statute respecting @ all ot her

litigants. Neither before the Hgh Court--nor . before us
here-was the inpost sought to be supported or justified as
sonmet hing other than a nere fee, levy of which is “otherw se
within the State’'s power or as separate 'fee’ from ‘another
di stinct source. It is purported to be collected and ' sought
to be justified only as court fee and nothing el se.

The discrimnation brought about by the statute, in —our
opinion, fails to pass the constitutional nmaster as rightly
pointed out by the High Court. The High Court, in our
opi nion rightly, held:

"There is no answer to this contention, except that the
| egi slature has not thought it fit to grant relief to the
seekers of probates, whereas plaintiffs in civil suits were
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t hought deserving of such an upper limt. The discrimnation
is a piece of class legislation prohibited by the guarantee
of equal protection of laws enbodied in Article 14 of the
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Constitution. On this ground also item 10 cannot be
sust ai ned "

We approve this reasoning of the High Court and the
decision of the H gh Court is sustained on this ground
alone. In view of this any other ground urged against the
constitutionality of the levy is Unnecessary to be exam ned.

Contention (d) is accordingly held an answer agai nst the
appellant and the appeals preferred by the State of
Maharashtra are liable to be and are hereby di sni ssed.

37. Now at the end of the day, what remains is the
suggesti on necessary in regard to the rationalisation of the
court-fees under the 'Rajasthan Act’ and the ' Karnataka Act
The argunments in the case highlight an inportant aspect. The
| evy of court-fee at rates reaching 10% ad-val orem operates
harshly and al nbst tends to price justice out of the reach
of many distressed litigants. The Directive Principles of
State Policy, though not strictly enforceable in courts of
law, are yet fundamental in the governance in the country.
They constitute fonsjuris in a Wlfare State. The
prescription of such high rates of courtfees even in snall
claine as also without an-upper limt in larger clains is
perilously close to arbitrariness, an wunconstitutionality.
The ideal is. of course, a state of affairs where the state
is enabled to do away with the pricing of justice in its
courts of justice. In this reach for the ideal it serves to

recall the words of 'Robert Kennedy:"Sone nen see thing as
they are and say why, | dreamthingsthat never were and
say why not? "

The power to raise funds through the fiscal tool of a
fee is not to be confused with a compul sion so to . do. Wile
"fee neant to defray expenses of services cannot be applied
towar ds objects of general public utility as part of genera
revenues, the converse is not valid General Public revenues
can, with justification, be utilised tonmeet. wholly or in
substantial part, the expenses-on the admnistration of
civil justice. Many States including Karnataka and Raj asthan
had earlier, statutory upper-linmts fixed for the court fee.
But later legislations has sought to do away with the
prescription of an upper limt. The insistence on raising
court fees at high rates recalls of what Adam Smith Walth
of Nations said:
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"There is no art which one governnent sooner |earns of
another than that of drawi ng noney fromthe pockets of the
peopl e.

Fees are levied no doubt to defray the cost of services
but as observed by Findlay Shirras Science of Public
Fi nance, Vol. 11, 674-675:

"Fees are levied in order to defray usually a part, in
rare cases the whole of the cost of services done in public
interest and conferring sone degree of advantage on the fee
payer .

(Enphasi s suppl i ed)

Though we have abstained from striking down the
| egislation, yet, it appears to us that imredi ate steps -are
called for and are inperative to rationalise the levies. In
doing so the States should realise the desirability of
levying on the initial slab of the subject matter--say upto
Rs. 15,000--a nominal court-fees not exceeding 2 to 2-1/2%
so that small clains are not priced out of Courts. "Those
who have less in life it is said should have nore in |aw'
Clains in excess of Rs. 15,000 might adnmit of an ad-vol orem
levy at rates which, preferrably, should not exceed 71/2%
subject further to an upper linmt which, having regard to
all circunstances, could be envisaged at Rs.75,000. The
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upper limt even piror to 1974 under the Bonmbay Act was
Rs. 15,000 and prior to 1961 under the Rajasthan Act’ at

Rs.7,500. Having regard to steep inflation over the two
decades the upper limt could perhaps go upto Rs.75,000.

After that Iimt is reached, it is appropriate to imnmpose on
gradually increasing slabs of the value of the subject

matter, progressively decreasing rates, say from 7-1/2/%
down to 1/2% i n graduated scal es. The Governnments concerned
shoul d bestow attention on these matters and bring about a
rati onalisation of the |evies.

Wth these observations and directions we dismss the
appeals, wit petitions and special |eave petitions, but in
the circunstances, w thout an order as to costs.

R S. S Appeal s & Petitions dism ssed.




