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Leave granted

Respondents Nos. 1, 2 and 3, nanely, Ramesh | Chandra
Sharma, Ashok Kumar Sharma and Naresh chandra sharnma
respectively, were appointed Additional District Governnent
Counsel (Crimnal) at Budaun in'the State of Utar Pradesh
on different dates for a fixed termnentioned in‘the order
of appointnent. Their term was renewed sinilarly fromtine
to tine. However, a further renewal was denied to them by an
order dated 1.10.1992. This was chall enged by themby a wit
petition in the Allahabad H gh Court, Lucknow Bench. A
Di vi sion Bench of the H gh Court allowed the wit petition
of respondents Nos. 1, 2 and 3 and the order dated 1.10.1992
refusing to renew their termof appointnent as Additiona
District Governnent Counsel (Criminal) for a further period
was quashed. It is unnecessary to refer to the claim of
respondents Nos. 4 and 5, nanely, Yashpal Singh Yadav and
Syed Mohd. Anas Naqvi, whose simlar claimin that wit
petition was dism ssed. Respondents Nos. 4 and 5 are nerely
proforma respondents and no further reference to them is
necessary.

This appeal by the State of Uttar Pradesh is against
the High Court’s judgnment allowing the wit petition  of
respondents Nos. 1, 2 and 3. Learned counsel for the
appel l ant-State of U.P. has assailed the judgment of the
Hi gh Court on the ground that the refusal to grant renewal
of the tenure as Additional District Governnment Counsel of
respondents 1, 2 and 3 was not arbitrary as held by the High
Court. but for valid reasons. It was contended by the
| earned counsel for the appellant that renewal of the tenure
could not be clained as a matter of right under Para 7.08 of
the U P. Legal Renenbrancer’s Mnual (for short "the
Manual "), on which the claim of these respondents for
renewal of their termis based. In reply | earned counsel for
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the respondents contended that the appointnent of an
advocate as a District Governnent Counsel under chapter VI

of the Manual is an enploynment and not professiona
engagenent of an advocate and, therefore, the advocate is
entitled to automatic renewal till he attains the age of 62

years prescribed in the Manual as the age of superannuation
unl ess his record and character roll are not upto the mark
The alternative submission of |earned counsel for the
respondents is that the refusal of renewal of the term of
these respondents, in the facts and circunstances of the
case, was arbitrary on account of which it was liable to be
struck down under Article 14 of the Constitution. Both sides
have pl aced relience on the decision of this Court in Kunar
shril ekha Vidyarthi and Qthers vs. State of U P. and O hers,
1991 (1) SCC 212. Before we consider the question whether
the refusal to grant” renewal was arbitrary, it would be
appropriate to consider the argunent of |earned counsel for
the respondents about the nature of appointnment since it was
vehenently urged as the main argunment of behalf of the
respondent s

Shri—S.B.~ Sanyal, |earned counsel for the respondents,
to support the nmain argunment that the appointnment to a post
in Government service whereby the appointee is entitled to
automatic renewal upto the age of superannuation subject to
satisfactory confidential record, relied on the provisions
in the Manual which debar the appointee fromparticipating
in political activities and provide for -maintenance of
character roll inaddition to a -provision in para 7.13 of
t he superannuati on ‘age. Reference was al so nade to Section
24(3) of the Code of Crimnal Procedure which in our opinion
has no application to a case of renewal of the appointnent.
In Harpal Singh Chauhan and Qthers vs. State of U P., 1993
(3) SCC 552, it was held that Section 24 Cr.P.C. does not
speak about the extention or renewal of the termof the
Public Prosecutor and the procedure prescribed in the Manua
to the extent it is not in conflict with the provisions of
Section 24 shall be deened to (‘supplenent the statutory
provisions. It was further held that ‘nerely because there
is a provisions for extension or. renewal of the term the
same cannot be clainmed as a matter of right’' .~ W are unable
to appreciate how Section 24 Cr.P.C. is of any assistance to
support the subm ssion when the exam nation in the present
case is not of the validity of an appointnent but the
validity of refusal to grant renewal of the term governed by
para 7.08 of the Manual. Simlarly, the provision in para
7.13 prescribing the age of superannuation is of no
assistance since it merely prescribes the wupper age limt
above which no legal practitioner can be appointed as a
District Governnent Counsel. In short, para 7.13 is a
restriction on appointnent of a legal practitioner 'as a
District Governnent Counsel if his age exceeds 62 years and
it is not provision conferring a right on the appointee to
continue till he attains the age of 62 years.

The nature of appointrment and renewal is to  be
determned with reference particulary to para 7.06 and para
7.08 for which purpose the naterial part of para 7.06 is as
under: -

"7.06. Appointrment and renewal - (1) The

| egal practitioner finally selected by

the CGovernment may be appointed District

Gover nment Counsel for one year fromthe

date of his taking over charge

XXX XXX XXX

(3) The appoi ntnent  of any | ega

practitioner as a District CGovernnent
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Counsel is only professional engagenent

termnable at will on either side and is

not appointnment to a post under the

Government. Accordingly the Covernment

reserves the power to termnate the

appoi ntnent of any District Governnent

Counsel at any time wthout assigning

any cause."

In view of the clear provision in clause (3) of para
7.06 that the ‘appointnent of any legal practitioner as a
District CGover nirent Counsel is only pr of essi ona
engagenent’, it is difficult to appreciate the subm ssion
for which sustenance is sought fromthe provisions contained
in the sane Manual. The appointnent being for a fixed term
and requiring express renewal in the nmanner provided in the
Manual , there is no basis to contend that it is not a

pr of essi onal engagenent of a | egal practitioner but
appoi ntnent to post in Governnent service which continue
till attaining the age of superannuation. 1In the earlier

deci si ons.__of this Court -including Shrilekha Vidyarth
(supra), the —appointnment ~of District Government Counse
under the Manual has been understood only as a professiona
engagenent of a legal” practitioner. This contention is,
therefore, rejected.

The High Court has granted relief to respondents Nos.
1, 2 and 3 on the ground that the action was arbitrary. It
cannot be disputed after the decisionin shrilekha Vidyarth
and those following.it. that the State action of refusing
renewal can be quashed if it is arbitrary. The only
guestion, therefore, is whether it is so as found by the
Hi gh Court. The High Court has reached the conclusion that
the only reasons disclosed by the State Governnent for
refusing to consider the case of these respondents for
renewal of thier term were non-existent or extraneous. In
substance, the action was supported by the State Governnent
on the ground that there was no recomendati on nade by the
District authorities for naking (the renewal as required by
para 7.08. This is the only ground on which the acti on was
supported by the State Governnent. However, the H gh Court
found that the report of the District O ficer was favourable
to these respondents and the Distriect Judge had really
recormended renewal of their term Adnmittedly, the only
ground on which the State Governnent sought to support its
action is found to be non-existent in the record. This |eads
to the inescapable conclusion that the actionof refusing
renewal to respondents Nos. 1, 2 and 3 by order dated
1.10.1992 was arbitrary and on a non-existent ground this
view taken by the H gh Court cannot, therefore, be faulted.

Learned counsel for the respondents subnmitted that the
respondents are Kkeen only to vindicate their honour because
of the arbitrary manner in which they have been treated by
the State CGovernment and they are not interested in
continuing as Addi tional District Gover nment Counse
(Crimnal). It was submtted that the respondents would not
seek the consequential relief of consi deration for
reappoi ntment after it is held that the State Governnent’s
action was arbitrary. For this reason it is unnecessary to
consider the question of grant of any relief to these
respondents. Moreover, in the nmeantime other person have
been appointed in their place and they have not inpleaded as
parties. It would, therefore, be inappropriate to nake any
order which may have the potential of displacing these
persons without hearing them The possibility of those
persons being of superior nerit to justify refusal of
renewal to these respondents now cannot be ruled out in such
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a situation. Grant of any further relief to these
respondents is, therefore, inappropriate.

Accordingly, we nodify the Hi gh Court’s order and set
aside the consequential relief to reconsi der t hese
respondents for renewal of their tenure as Additiona
District Governnent Counsel (Crimnal). The appeal is partly
allowed to this extent.




