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JUDGMENT
[Arising out of S.L.P.(Civil) No. 13194 of 2006]

S.B. SINHA, -~ J
Leave granted.

Appellant is a co-operative society registered under the U P. Co-
operative Societies Act. It carries on business of manufacture and sal e of
I ndi a Made Foreign Liquor (for short, 'I'MFL") and country |iquor

In respect of the assessnent year 1989-90, the books of accounts
mai ntai ned by it were rejected by the Assessing Authority, inter alia, on the
prem se that tax woul d be payable in respect of bottles being containers of
the country liquor. An appeal was preferred thereagai nst by Appell ant
bef ore the Deputy Comm ssioner (Appeal) and by reason of an order dated
11. 01. 1994, the said appeal was allowed in-part holding that no sales tax
could be inposed on the bottling charges for country made liquor. A
Second Appeal thereagai nst was preferred before the Trade Tax Tribunal by
the Revenue, which was dism ssed. A Revision was preferred before the
H gh Court against the said judgnent of the Tribunal and by reason of the
i mpugned judgnent, the H gh Court opined that bottling charges are part of
the turnover and are liable to tax:

M. K. Radhakrishnan, the | earned Seni or Counsel appearing on
behal f of Appellant, would submt that the High Court commtted a serious
error in passing the impugned judgnment insofar as it failed to take into
consi deration :

1) The assessee is not a dealer in bottles as it does not ‘carry on any
busi ness therein.

2) There being no other alternative, bottles are used as a cheap and
conveni ent node of transport and sale of country nade |iquor

3) Amounts of Rs. 2.60, Rs. 2.30 and Rs. 1.57 represent only the
charges for P.P. caps, sales and filling charges, which are collected

under the head of bottling charge and, thus, the same is a paynment for
the job work undertaken for packing the country made |i quor

4) Neither there is any sale of bottles nor any price is charged therefor.

5) There is no express or inplied agreenent to sell bottles.

6) The departnent has not discharged its burden to prove that there was
an inmplied agreement to sell the bottles.

7) The purchasers were purchasing only country made |iquor and the
appel l ant had only been selling the sane.

8) Cost of packing material is very less and insignificant as conpared to
the cost of country made |iquor and price of the goods is the sane
with or without bottles.

9) Tax on bottling charges is sought to be recovered only fromtax free

country liquor, and in the course of sale of IML, the sale of bottle
has not been held to be a separate sale and, thus, double standards
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adopted by the departnent is not justified.

10) Section 3AB inserted in the U P. Trade Tax Act, 1948 (for short, ’'the
Act’) on 01.08.1990, being clarificatory/declaratory has retrospective
ef fect.

The | earned counsel has placed strong reliance on a decision of the
Al | ahabad Hi gh Court in Chhatta Sugar Conpany Ltd. v. Conmi ssioner
Trade Tax, U. P., Lucknow [124 STC 33], in support of the said contention.

M. Dinesh Dwivedi, the | earned Senior Counsel appearing on behal f
of the respondent, on the other hand, would submt that as sale of bottles
finds place in Entry 20 in the Schedul ed appended to the Act, despite the
fact that no sales tax is payable on country liquor, the assessee woul d be
liable therefor having regard to the definition of "turnover’ as contained in
Section 2(i) of the Act.

A notification was issued on or about 07.09.1981 by the State of Uttar
Pradesh in exercise of its power conferred upon it under the proviso
appended to cl ause (e) of sub-section (1) of Section 3-A of the U P. Sales
Tax Act, 1948, in ternms whereof glass bottles and phials, other than hand
made gl ass phials is exigibleto tax @4% have been included in Entry 20
t her eof .

Appel l ant herein is a dealer of country liquor. It also carries on
business in IM-L.  Curiously, whereas in respect of IML, no sales tax has
been levied on bottles, such a levy is sought to be made on bottles for sale
of country liquor. 'Business in country liquor is res extra commercium It is
governed by the provisions of the U P. Excise Act. Each stage of
manuf acture, bottling, distribution and sale of country liquor is governed not
only by the provisions of the U P. Excise Act and the rules framed
t hereunder, but also the terms and conditions of |icence.

It is not in dispute that Appellant charged fromhis custoners a sum of
Rs. 2.60, 2.30 and Rs.1.57 under the heading "P.P. Caps, Seal and Filling’
The question which arose for consideration was as to whether inposition of
such charge woul d anpbunt to the charge of price of the bottles as contra-
di stingui shed fromthe bottling charges.

The Assessing O ficer found the same to be exigible to sales tax,
despite noticing that there existed a dispute as to whether sale of bottles was
admitted or the charges |evied were bottling charges, it proceeded to hold

"\ 005Thus, it is clear that for this purpose the bottles
purchased from outsi de the province has been used. |In
view of the aforesaid, as far as the question of tax
l[iability on the anpbunt of aforesaid bottles is concerned,
as per the order of the Comm ssioner Excise the rates of
2.30, 2.20 and 2.10 which has been fixed for the bottles

of 750 M L. 375 M. and 180 M. capacity is conpletely

for the enpty bottles for the sale of country liquor. As
far as the price of these enpty bottles under these charges
is concerned, the alleged | abour charges with regard to
the use of caps cork and labelling at different rates is
negligible in conparison to the price of the bottles of the
assessee and how nmuch amount with regard to this work

is included in the said rate of 2-30, 2.20 and 2.10 has not
been mentioned in the aforesaid order of the Excise

Conmi ssioner. In this way, the recovery of the anpunt

by the assessee under the head of bottling charges is the
sal e of cap and cork and | abelled enpty bottles in a
separate contract under the definition of Section 2-H of
the Provincial Sales Tax Act. As far as the question of
two judgnents referred by the assessee is concerned, the
facts of the aforesaid judgments were not relating to the
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bottling charges as the fact of this case. 1In the case of
M's Gannon Dunkerley & Co., the Hon' bl e Suprene

Court has held that to constitute sale, the existence of two
parties, transfer of goods and passing of consideration
from purchaser to seller for this purpose is necessary.
These all facts are present in the case under consideration
and in view of the sanme the anount shown as the bottling
charges, is the sale of |label, cap & cork used on the
bottle. Under the case under consideration, the assessee
has shown the price of the bottles as bottling charges and
has not admtted the sale of the bottles, while anount
recovered in the formof bottling charges is the clear cut
sal e of bottles\005"

The Appell ate Authority, on the other hand, held

"It is clear on the basiis of the aforesaid principles
that the bottling charges have not been taken due to the
sal e because in this case, the cost of the packing nateria
is very less than the price of the nmain material and the
appel I ant had no other business alternative that he coul d
sal e and transport the |iquor w thout packing nmaterials
and there was no relaxation in price for the purchaser of
the liquor in case ' of absence of the packing naterials.
Therefore, the sale of packing material could not be held
as a separate sale agreenent and in case of sale no sales
tax coul d be inposed on the bottling charges.

It is also pertinent to nention herethat the sale of
foreign liquor and the sale of bottles have not been held
to be a separate sale and the sanme rate has been inposed
over the same. The doubl e standard adopted by the Tax
Assessment Officer in the same case shall not be held
justifiable.”

The Trade Tax Tri bunal opi ned

"As regards the bottling charges, we are of the
opi nion that the assessee is neither a dealer-in bottles
nor does any business of bottles. The bottles have been
used by the assessee only as a cheap and conveni ent
node of transport, since there was no conmercia
alternative avail able, the amunt of 2.60, 2.30, 1.57
only represents the charge for P.P. Caps, seals, [|abels
and filling charges and not for bottles and this charge
has been coll ected under the head of bottling charges
and the sane does not represent any cost of the bottles,
| abel etc. It was nerely a paynent for the job work
undertaken for packing the liquor, since no price was
charged for bottles, there can be no sale of bottles as
was held by the Hon' ble Court in the case of State of
Madras v. Ganon Dunkerley & Co. Ltd. (1958) STC
383 S.C

The Hon' bl e Suprene Court and the various
Hi gh Courts have repeatedly held that it is the onus of
the department to prove that an inplied agreenent to
sell existed and how the price has been charged for the
packing material. The assessee was required to prove
negati ve. Thi s burden has not been di scharged
successfully by the departnent. Therefore, the
assessnent to tax on this point was totally illegal
The inference of alleged inplied sale is basel ess since
firstly no price for bottles is charged and whatever was
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the cost of bottles, it goes into the overheads of and is
debited to the profit and | oss account. Moreover, the
packing material, which is used by the assessee is a

bare m ni mum necessary as the assessee has no ot her
comercial alternative."

Differing with the findings of fact arrived at by the Appellate
Authority as also the Tribunal, the High Court, in exercise of its revisiona
jurisdiction, however, in its judgnent which is being i npugned before us
proceeded on the basis that in view of the definition of ’'turnover’ as
contained in Section 2(i) of the Act, and also the fact that the Iiquor could
not be sold without packinng, a contract of sale of bottles would be
presuned, hol di ng

"The aforesaid two decisions of the Apex Court
clearly hold that in case where the goods are sold in
packed form there isinplied contract for sale of materia
even if the price are separately charged for. It has been
further held that the packing charges charged for the
packi ng material and for |abour charges etc. falls within
the purview of "any sums charged for anything done by
the dealer in respect of the goods at the tinme of or before
the delivery thereof" and thus, it is the part of turnover.
Bottling of liquor /is an integral part of the process of
manuf acturing. Liquor becones narketable only after
bottling. Liquor can not be sold w thout packing. Thus,
the packing charges are liable to be included in the
turnover and liable to tax. | do not agree that bottling
charges is a delivery charges.”

There is no finding by the High Court that there was an inplied
condition of sale in regard to sale of bottles. The Hi gh Court while arriving
at the said finding did not deal wth the question as to whether the charges
| evied by Appellant fromits custoners, which admttedly stand approved by
the Excise Authority, represent bottling charges or sale of bottles.

A contract of sale of goods must be construed having regard to the
terms and conditions thereof. A person purchasing a property must know as
to what he had bargained for. The parties mght not have bargained for the
contai ners but mght have bargained only for the contents.

I n absence of any stipulation nmade in the contract of sale for the
purpose of |evy of sales tax or otherw se, the Revenue Authorities nust
arrive at a finding as to whether there had been any inplied condition of
transfer, burden of proof wherefor woul d be on the Revenue. Consideration
of a part of goods may be held to be a condition precedent for constituting a
sal e, but therefor each case nust be judged on its own facts.

The Hi gh Court, in our opinion, failed to take into consideration the
fact that the question as to whether there had been an inplied contract for
sale of bottles and any anpunt has separately been charged therefor was
required to be determned. Each case is required to be determ ned on
consi deration of the relevant materials placed on record by the parti es.

The Assessing O ficer proceeded on the basis that the assessee
adnmitted to have | evied charged for the bottles. |It, however, failed to nmake a
di stinction between 'bottling charges’ and the 'price of bottles’. Wen the
excise articles are sold in a bottle, it nust have a | abel containing the
requisite informations as envisaged under the Excise Act and the Rul es
franed thereunder or the ternms and conditions of licence authorising the
dealer to deal with in the cormodity in question. The Assessing Oficer did
not proceed on the basis that the price of bottles forma part of the turnover
as contended by M. Dw vedi.
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The question came up for consideration before different H gh Courts.

We nay notice only a few of them

In Commi ssioner of Sal es Tax, Madhya Pradesh, |Indore v. The
Bhopal Sugar Industries Ltd. [48 STC 45], Division Bench conprising of
G P. Singh and U N. Bhachawat, J., (as the |earned Judges then were)
opi ned

"7. Sales tax on gunny bags can be inposed only
on the basis that the assessee sold the bags to the
purchasers of sugar. There was no express agreenent for
sal e of gunny bags. The Tribunal has stated that there
was no evidence to show even an inplied agreenent for
sal e of gunny bags. The | earned Governnent Advocate,
who appeared for the departnent, however, subnitted
that the other facts stated by the Tribunal lead to the
inference that there was an inplied sale of gunny bags. It
i s this argument whi ch we have to exam ne. The property
in the gunny bags no doubt passed to the purchasers of
sugar and the gunny bags di d not becone useless in the
hands of the purchasers. But fromthi's alone it is not
possible to hold that there was an inplied sale of gunny
bags. Wen goods packed in containers are sold, the
property in the containers no doubt is transferred to the
purchaser. But before holding that there was an inplied
sal e of containers, one has to exclude the possibility that
the containers were used by the deal er as a conveni ent
and cheap node of transporting the goods to the
purchaser wi thout charging any price for them It has al so
to be kept in mnd that the burden of proof that there was
an inplied sale of packing material or container is on the
departnment and the assessee is not required to prove the
negative. Viewed on these principles, in our opinion, the
facts do not warrant the conclusion of inplied sale of
gunny bags. It is not practicable for a manufacturer of
sugar |ike the assessee to sell sugar in |oose and the
assessee has to use sone form of packing material for
transporting the sugar sold by it to the purchaser. I|ndeed,
the node of packing sugar in gunny bags was prescribed
under the Control Order which was binding on the
assessee. The assessee did not charge any separate price
for gunny bags. The price of 100 kgs. of sugar packed in
gunny bag was fixed under the Control Order and it is
this price which the assessee charged fromthe
purchasers. May be, that in fixing the price of 100 kgs.
sugar packed in gunny bag, the Governnent took into
account the price of the packing material just as it rmnust
have taken into account manufacturing cost and other
i nci dental charges and expenses of the producer. But
fromthis alone, it cannot be said that the assessee
charged the price of gunny bags fromthe purchasers or
that there was an inplied sale of gunny bags to the
purchasers. The Sugar Control Order authorises the
CGovernnment to fix the ex factory price of sugar and not
the price of gunny bags. The price fixed by the Contro
Order and charged by the assessee was the price of sugar
The cost of gunny bag is insignificant as conpared to the
cost of sugar packed in it. Having regard to all these
ci rcunstances, in our opinion, it is not possible to infer
that there was any inplied sale of gunny bags."

Yet again in Commi ssioner of Sales Tax, MP. v. Swadeshi Cotton
and Flour MIls Ltd. [ 46 STC 138], Sohani, J., (as His Lordship then was)
stated the law thus :
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"4, Having heard the | earned counsel for the
parties, we have cone to the conclusion that this
reference nust be answered in favour of the assessee and
agai nst the department. As regards the grievance that the
Board had not given any clear findings, all that we can
say is that no such grievance can be nmade in view of the
gquestion referred to us. That question is based on the
assunption that there was nmaterial before the Board for
giving a finding and that finding was accordingly given
by the Board that there was no inplied sale of the
packing materials. In point of fact, the question referred
to this Court is a question of fact. The burden was on the
department to prove that there was an inplied sale of the
packing materials. In the instant case, it was not disputed
that there was no express agreenent for the sale of the
packi ng materials. The assessing authorities had not
found that price was separately charged for the packing
materi al. The contention advanced on behal f of the
assessee before the Board that the price charged by the
assessee for the cloth was either on the basis of neterage
or on the basis of weightage was inpliedly upheld by the
| earned Menber as he relied upon the decision reported
in Binod MIls Co. Ltd. v. Comm ssioner of Sales Tax
1971 M P.L.J. 1009, where a simlar finding had been
given. It nust, therefore, be held that the Board had
found that the burden to prove that there was sale of the
packi ng material was not discharged by the departnent.

In our opinion, therefore, the Board rightly relied upon
the decision reported.in Binod M1ls Co. Ltd. v.
Conmi ssi oner of Sales Tax 1971 MP.L.J. 1009 for

conmng to the conclusion that there was no inplied sale
by the assessee of the packing naterials."

This Court in Hyderabad Deccan Cigarette Factory v. The State of
Andhra Pradesh [17 STC 624], observed

"This passage indicates that the Tribunal rejected
the contention on the ground that the val ue of the packing
materi al s nust have been taken into consideration in
fixing the price of the cigarettes. « But that reasoning does
not answer the contention that howsoever the price was
fixed, the cigarettes were sold, whether packed in
cardboards or wooden boxes, in or outside the State of
Andhra Pradesh, at the sane rate. The Hi gh Court also
hel d that though there was no express contract to sell the
packi ng materials and the packets separately, such a
contract was inplicit in the contract for the sale of the
goods. This inplied agreement was based on the fact
that the packet cigarettes were sold at a price and on the
surmse that in fixing the price the assessee m ght have
taken into consideration the cost of all the material s used
in the packing. The Hi gh Court also ignored the
af oresaid contention of the assessee. It also did not
consider the relevant material to cone to the conclusion
that the assessee agreed to sell the packing materials to
t he custoners.

A perusal of the orders of the various authorities
and the H gh Court shows that a sinple question of fact
has been sidetracked by copious citations. Whether there
was an agreenent to sell the packing materials is a pure
guestion of fact and that question cannot be deci ded on
fictions or surmses. That is what has happened in this
case. The Commercial Tax O ficer invoked a fiction; the
Assi stant Comm ssi oner of Commercial Taxes relied
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upon the doctrine of "finished product”, the Appellate
Tribunal relied upon surm ses; and the High Court on the
principle of inplied agreenent\ 005"

Definition of 'turnover’, in our opinion, for the purpose of
determ ning the question, is not very relevant. Interpretation clause nust be
construed having regard to the purport and object of the Act it seeks to
achieve. The term’turnover’ nmay contain several ingredients. One of the
ingredients of the said term however, cannot be taken in isolation for the

pur pose of inposition of levy. Inposition of tax would be on the tota
turnover, assunming that the prices of the bottles were to be included in the
price of the country liquor, provided one is leviable. |If an exenption has

been granted, it would be on sale of the articles in a deliverable form
There exists a serious dispute as to whether for the purpose of |evying sales
tax, a part of the commodity which is sold as a conposite whole would cone
within the purview of the Act when sale of two different commodities can be
bi furcated for |evy of tax.

Cont ainers of the principal comobdity which is the subject matter of
the contract of sale nmay have to be taken into consideration for the purpose
of arriving at-the total turnover, but even for that purpose there has to be an
el enent of ad idem of mind between the purchaser and seller. [If by reason
of express contract or inplied contract, the containers are also sold,

i ndi sputably the same would be exigible to tax, as has been held in
Conmi ssi oner of Taxes Assamv. Prabhat Marketing Co. Ltd., Gauhati

[AIR 1967 SC 602], but it is difficult to accept the contention of M.

Dwi vedi that even in absence of such a contract, sales tax would be I|eviable.
Rel i ance has been placed by M. Dw vedi on Janana Four and G| MIlls (P)
Ltd. v. State of Bihar [(1987) 3 SCC 404], wherein this Court was not

dealing with a situation of the present nature. It was held

"3. The dealer filed a revision before the Tribuna
and contended that the denmand of Sal es Tax payabl e at
different rates on the cal cul ated turnover of gunny bags
was not at all warranted as no price had been charged for
the containers. The Tribunal found:

(1) The dealer transferred the property in the gunny bags,
the packing material, to the purchasers for price.

(2) The price of the gunny bags was included in the

consol idated rates of price charged by the deal er

(3) There was an inplied agreenent for the sale of gunny
bags between the deal er and the di fferent purchasers to
whom t he wheat products were supplied.

(4) The transfer of gunny bags was inpliedly covered by
the contract of sale with regard to the wheat products.

On these findings the Tribunal held:

We hold that the [earned | ower courts were justified in
levying tax at a different rate on the turnover on account
of sal e of gunny bags in which the wheat products were

sol d.

It further found:

The | earned Deputy Comm ssioner has given a direction

for determ nation of the turnover on account of sale of
gunny bags. On being asked the applicant accepted that

the accounts maintained by hi mwould reveal the exact
nunber of gunny bags used in the transaction of sale

under consideration as also the price of the sane. Hence
we direct in nodification of the orders passed by the

| ear ned Deputy Commi ssioner in this behalf that the

| earned Assessing O ficer should ascertain fromthe
accounts, the turnover on account of sale of gunny bags
as contai ner of wheat products during the period under
consi deration and assess tax thereon at the prescribed rate
of 4=per cent The bal ance turnover shall be assessed at 2
per cent."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of

8

Rel i ance has al so been placed by M. Dwivedi on Ms Chhatta Sugar
Conpany Ltd., Mathura v. Comnm ssioner of Sales Tax [1991 UPTC 341],
wherein a |l earned Single Judge of the Allahabad H gh Court, without any
di scussi on, opined that the containers would al so be taxed.

I nclusion of bottles as a separate itemin the notification dated
07.09.1981, in our opinion, is not relevant. Appellant is not a deal er of
bottles. Had it been a dealer of the bottles, he m ght have been exigible to
sales tax in ternms of the said provision.

Thus, without adverting to the question as to whether there had been
an inplied sale, Entry 20 will have no role to play.

We nmay al so consider the matter from another angle. A tax may be
| eviable at different rates.  Definition of 'turnover’ having undergone an
amendnent and bei ng expansive . in nature, would it be permissible to
segregate it to make different commodities for the purpose of inposition of
tax at a higher rate, would, in our opinion, nerit consideration. W are not
oblivious of the fact that if the sale is in relation to tw different
commoditi'es, it may be permi ssible to levy tax at different rates, but not
when the definition of "turnover” includes a w de range of subjects including
the package. Only for the purpose, the concept of inplied contract of sale
woul d assume si gnificance.

We, however, are not inpressed with the arguments of M.
Radhakri shnan that Section 3AB of the Act introduced in the statute by
reason of the U P. Trade Tax Tax (Amendnent) “Act, 1991 is clarificatory in
nature. The said anmendnment cane into force with effect from 25.04.1990.
The assessment year, as noticed herei nbefore, is 01.04.1989 to 31.03.1990.
The Act havi ng been brought into force froma particular date, no
retrospective operation thereof can be contenplated prior thereto. The said
provision furthernmore contains a substantive provision which is itself a
pointer to the fact that for the earlier period packing nmaterials would not be
exenpted nerely because main conmodity i s exenpted fromtax, but albeit
subject to the condition that there was an agreenent to sell in respect
thereof. The amendnent sought to deal with a matter which created some
problemin inplenmentation of the Act.

We, therefore, are of the opinion that the matter requires
reconsi deration by the H gh Court. The H gh Court rmust on the basis of the
material s available on records arrive at a finding as to whether there existed
any inmplied contract for sale and/or whether in effect and substance keepi ng
in viewthe fixation of price of different materials by the excise authorities in
terns of the U P. Excise Act and/or rules franed thereunder any separate
charges have been levied for prices of the bottles separately or not.

For the reasons aforenentioned, the inpugned judgnent cannot be
sustai ned, which is set aside accordingly. The | appeal is allowed. The
matter is remitted to the H gh Court for its consideration afresh. No costs.




