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JUDGMENT

The foll owi ng Judgnment of the Court was delivered:
THOMAS, J.

One arnmed constable of Special Reserved Police (SRP)
shot at his inmmediate superior (Head Constable) while the
| atter was peranbul ati ng around Khanpla Damsite (i n Gujarat
State) during dusk hours of a cloudy day in-July 1983. The
victimdied on the spot. Appellant was charged and tried for
murder, but the trial judge entertained doubt about  his
conplicity and acquitted him However, a Division Bench of
the Hgh Court of GQujarat, while re-appraising the whole
evidence on an appeal filed by the State, felt no speck of
doubt that it was a cold-blooded rmurder perpetrated by the
appel l ant. Accordingly, the acquittal was reversed and the
appel l ant was sentenced to inprisonment for life. Appellant
thus becanme entitled to file his appeal, as of right, under
Section 2 of the Supreme Court (Enlargenent of Crinmina
Appel | ate Jurisdiction) Act, 1970.

The victimof the gun shot was Ukadbhai Radvabhai. Head
Constable of S. R P. who was posted along with other police
personnel at Khanpla Dam site which was then in danger on
account of heavy rainfall. Appellant was allotted to the
sanme platoon and was placed below the deceased. Sone
Ski rm shes devel oped and deceased had taken the appellant to
task on the ground of dereliction in the discharge of the
work allotted to him

Prosecution case is that appellant was of a trucul ent
temperanment and as he did not lightly take the diatribe
hurl ed against himby the deceased he was groping for a
suitable opportunity to retaliate. On the evening of
2.7.1983 had noted the appellant wal ki ng near the tower of
the Dam He aimed his rifle at the deceased and punped four
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bullets into his vital parts which caused his end in a
trice.

Post-nortem exam nation of the dead body revealed,
inter alia, one fire armwound on the back of the right
shoul der with bl ackening of the skin and its exit wound was
on the left axilla wth a big hollow cavity through which
lung tissues protruded; another entry wound on the right
scapula, its exit wound on the 5th vertebra with tearing of
skin and nuscle over an area of 3" x 3", another entry wound
bel ow the Ileft gluteal fold with bal ckening of the skin and
its exit would was on the upper gluteal fold. There was no
di spute that death of deceased was due to piercing of
bullets froma fireman.

In this case appellant did owmn the act of firing the
rifle. He adopted the follow ng defence which he subnitted
in witing before the trial court when he was exam ned under
Section 313 of the Code of Criminal Procedure, the materia
portions of which extracted bel ow

"I was doing patrolling duty with the service rifle,
and at about 7.45 P.M when it was absolute dark | canme near
the bridge for proceeding towards the value tower. Then
saw a flane near the tower ~and saw sonebody noving.
suspected that some m screant was about to commit m schief
with fire on the valvetower. As | could not identify the
novi ng person due to want of light | shouted at himto stop.
But there was no reply. So | proceeded further and repeated

the shout, and still there was no reply. | had to open fire
in discharge of may duties. | heard the sound of something
falling down. | then reported the incident to the persons

who were in the office. \Wen constable Laxmansi nh (PW?2) and
Jayantrajsinh (PW3) arrived after seeing the  body of the
victimthey infornmed me that it was Ukadbhai Radvabhai who
received bullet injuries.”

Trial court felt that the defence version is quite
probabl e and hence he is entitled to the benefit of doubt.
H gh Court found that the trial court went perversely wong
in entertaining such a doubt on the facts of the case. High
Court took particular not of certain circunmstances / which
showed t hat appel lant was nutring grouse against the
deceased.

Ext. B-15 report prepared by the deceased containing a
conplaint that appellant conmtted acts of —dereliction of
duties and that when appellant was warned about it he burl ed
i nvectives agai nst the deceased and | eft the work place in a
huf f. Deceased expressed his apprehension, in Ext. B-15,
that appellant might do sonething in revenge and so he nade
a request to his platoon comander to shift the appellant to
some ot her section.

PW 3 Jayantrajsinh - a colleague of both deceased and
appel lant - narrated the incident which ensued exchange of
wor ds between appellant and deceased. The witness al so said
that when he knew about Ext. P-15 report he snatched it from
the deceased and prevailed upon him to desist  from
forwarding it to the superiors, but |ater when he heard that
the appellant was fumng with acerbity towards the deceased
he returned Ext. P-15 to him One nost i mport ant
circunmstance is, Ext. P-15 report was collected by the
police from the bag of the deceased after his death. There
is no dispute regardi ng the authorship of that report.

The evidence in this case, in the Ilight of the
adm ssions made by the appellant, has narrowed down to the
following points: Appellant had fired his rifle and the
deceased who was on his duty, sustained the bullet injuries
and died. As the High Court observed, it would have been a
cl ose range firing. This could be inferred from the
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bl ackeni ng of the skin around two entry wounds.

Learned counsel for the appellant first contended that
since appellant was discharging his official duties heis
entitled to acquittal. No person can claimimunity from
cul pable homicide merely on the ground that the killed
anot her person in discharge of his official duties unless
such killing would fall wthin the anbit of any of the
exceptions enunerated in Chapter IV of the IPC. Pitted
against the said legal position |learned counsel nade an
endeavour to bring it within the scope of Section 80 of IPC
whi ch reads thus;

""Nothing is an offence which is

done by accident or nmsfortune, and

wi thout any crinmnal intention of

know edge in the doing of a |lawfu

act in a lawful- nmanner by | awful

nmeans and wth proper care and

caution.”

The prinordial requirenent of the said exception is
that the " act which killed the other person should have been
done "with_ proper care and caution®. The very fact that
accused shot his own colleague at close range without
knowi ng the identity of his target smacks of utter death of

any care and caution. It appears to us that appellant did
not even renpbtely entertain the idea putting forward a pl ea
that his act of killing the deceased was done by acci dent or

m sfortune, |eave apart the other ingredients necessary to
formthe right under the said exception. Argunent on that

score, therefore, deserves rejection outright at the
t hreshol d.
Learned counsel, alternatively, contended that the act

of appellant can be justified under Section 103 of ‘the Pena
Code. That section protects a person who voluntarily caused
death of another person in exercise of the right of private

defence of property " if the offence, the commtting of
which, or the attenpting to conmit which, occasions the
exercise of the right, wll be ‘an offence of any of the

descriptions hereinafter command nanely: -

First - Robbery:-

Secondl y, - House - breaking by night;

Thirdly - Mschief by fire commtted on any buil di ng,
tent or vessel, which building, tent or vessel is usedas a
human dwel ling, or as a place for custody of property;

Fourthly- Theft, mschief or house - trespass, under
such circunstances as nay reasonably cause apprehension that
death or grievous hurt wll be the consequence, if such

right of private defence is not exercised.

No doubt, right of private defence would command when a
reasonabl e apprehensi on of danger to property comrences and
such right can extend to the killing another person even if
there was only an attenpt to commt any of the  offences
mentioned in the section. The right subsuned in the section
is an expansion of the basic right of private defence
founded in Section 97. Wen the two sections are tel escoped
with each other the right of private defence can  be
stretched up to the extent of killing another person in
defending the property of not only his own but even of
anot her person. Such right would be available to a public
servant if the property sought to be protected is a public
property. But there is a condition for claimng such an
extended right if the property sought to be protected is a
building. It should be a building used for hunman dwelling or
for custody of property. If it is not a building of that
type the person exercising right of private defence cannot
go to the farthest extent of killing another person unless
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the threatened m schi ef has caused a reasonabl e apprehensi on
that death or grievous hurt would otherwise be the
consequence.

In this case there was no pleas at all that appellant
had any apprehensi on of death or grievous hurt. Nor is there
a case that the tower (which he feared to have been under
threat of incineration) was either used for human dwelling
or custody of property. Hence, there is no question of
count enancing the ext ended right of private def ence
envi saged in Section 103.

Nonet hel ess, if the building was not for the above use
and even if appellant had no apprehension of death or
grievous hurt, still a ‘restricted right of private defence
can be clained by a person which is adunbrated in Section
104 of IPC ™"

“I'f the offence, the commtting of

which , or the attenpting to commit

which, occasions  the exercise of

the right” of private defence, be

t hef't, m schi ef, or crimna

trespass, not of _any of t he

descriptions enunerated in the |ast

precedi ng section, that right does

not extend to the voluntary causing

of death, but does extend, subject

to the restrictions nmentioned in

Section 199, to the vol untary

causing to the wong-doer of any

harm ot her than death."

Now, the question.is whether appellant is entitled to
the aforesaid restricted right of private defence of
property.

The accused who pleads any of ~the -exceptions under
Chapter IV has to prove it since law has cast the burden on
himin such situation. Under Section 106 of the Evidence Act
the court wll presune the absence of it, O course, the
standard of such proof 1is not akin to that of the
prosecution to prove the guilt of the accused. It is'trite
| aw that such burden can be discharged by the accused
showi ng a preponderance of probabilities.

Appel  ant put forward a case for right of private
defence only when he was exam ned by the trial court under
Section 313 of the code. High Court has noted that the has
not disclosed to any of the prosecution wtnesses that the
was unable to identify his imrediate superiorand thought
himto be a miscreant and observed that "no such question
with regard to the mstaken identity was put to any other
prosecution w tnesses during the cross-exam nation." On the
ot her hand, PW12 (another SRP personnel who was also on
duty) has deposed that he saw the appel |l ant scanperi ng away
fromthe scene of occurrence and that when he was confronted
he blurted out that he was proceeding to surrender hinself
since he had fired at the deceased. To none the appell ant
said that the fired the rifle for protecting the tower. To
none he disclosed that the first had a glinpse of flane
whi ch he thought to be the novenent of a mscreant, In fact
when the dead body and the surroundings were closely
exam ned by the police they did not cone across any materia
which could have given any mistaken inpression to the
appel l ant as flane of a torch. Thus, the belated claim of
right of private defence was far fromthe contenpl ation of
the appell ant when he opened the fire at the deceased.

In the light of the aforesaid discussion there is no
scope to conclude that appellant had any right of private
defence to property. Accordingly, we confirmthe conviction




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 5

and sentence and disniss the appeal.




