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The Judgrment of the Court was delivered by

R C. LAHOTI, J. Ranmeshwar Singh had two wives, (i) Ram Sakhi, and (ii)
Dhaneshwari Devi. Fromthe first wi fe Ram Sakhi Rameshwar Singh has a son,
nanel y, Mahendra Si ngh. From Dhaneshwari Devi Ranmeshwar Singh has anot her
son, nanely Suresh/Prasad. Mahendra Singh has four sons, namely, Dilip,
Pradeep, Rajesh, and Rakesh. Suresh Prasad has two sons, nanely, Ranjan and
Raj kumar. The fam |y had substantial l'anded property. A suit for partition
was filed by Suresh Prasad and his two sons, Ranjan and Raj kumar (referred
to as 'Goup-1' for the sake of conveni ence) inpleadi ng Raneshwar Si ngh and
Dhaneshwari Devi as defendants 1-and 2 (' Group-2’' for conveni ence) and
Mahendra Singh, Dilip, Pradeep, Rajesh and Rakesh as defendants 3 to 7

(" Group-3' for convenience). The suit for partition though initially
contested, ended into a conprom se based whereon a conproni se decree was
passed on 13.2.1978.

A perusal of the conprom se application dated 11.1.1978 shows that three
schedul es of the property were drawn up. Schedule No.| sets out ful
description of the property which Goup-1 got in the share. Schedule No. 2
sets out full description of the |Ianded property and houses which fell to
the share of G oup-2. Schedule No. 3 sets out full description of the

| anded property which fell to the share of G oup-3. \Werever sonething had
remai ned to be done for the separate possession and enj oynent of the
property falling to the share of each of the groups, recitals in that
regard were incorporated in the body of the conpronise petition. This
conprom se decree was acted upon. There is no controversy that each of the
groups was either already in PL "session or took over possession over that
property which had fallen to its share in accordance with the three
schedul es annexed with the conprom se petition. The conprom se decree was
not engrossed on stanp paper. |t appears that one of the parties nade an
application for drawing up final decree in terns of the decree dated
13.2.1978. referred to as the prelimnary decree, in the so-called final
decree proceedi ngs. There was no contest and a final decree engrossed on
the requisite stanp paper was drawn up on 24.5.1979. The contents of fina
decree are just a reproduction of the prelimnary decree inasnuch as either
in the description of the divided property or in the shares no variation
had taken pl ace between 13.2.1978. and 24.5. 1979.

It is not disputed that House No. 270, situated on Plot No. 885 of Lalj
Tola had fallen to the share of Goup-2, i.e., Rameshwar Singh and
Dhaneshwari Devi. By a registered deed of gift dated 22.3.1979. Raneshwar
Si ngh and Dhaneshwari Devi of Goup-2 gifted their right, title and
interest in the property to Renu Devi wife of Suresh Prasad, i.e., the
daughter-in-law of Rameshwar Singh and Dhaneshwari Devi and the grandsons
Ranj an and Raj Kumar
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Menbers of Group-3 (defendants No. 3 to 7 in the partition suit) were in
possession of 4 roons., which is the suit property in the present

proceedi ngs, and had fallen to the share of Rameshwar Singh and Dhaneshwari
Devi of Goup-2 (defendants No. 1 and 2 in the partition suit) but they
were actually in occupation of Goup-3, i.e. defendants 3 to 7 in the
partition suit. The conpronise petition recited that G oup-3 would reside
free of cost for one year in 3 roons alongwith latrine and bat hroom whi ch
is towards southern portion and one roomtowards northern portion. The
conprom se decree further recited that if they (i.e. Goup-3) could not
construct their own house within a year than they woul d continue to reside
in that part of the house but subject to paynent of nonthly rent to G oup-2
(i.e. defendants No. | and 2 in the partition suit) calcul ated at the
preval ent rate of rent mnus Rs. 10.

Subsequent to the passing of the final decree three suit cane to be fil ed.
Title Suit No. 191/80 cane to be filed by Dilip S/o Mahendra Si ngh | aying
chall enge to the conmpromise decree. Title Suit No. 112/79 was filed by Renu
Devi, Ranjan and Raj kurmmar (herein after called '"the plaintiffs-appellants’)
seeki ng possessi on over 4 roons alongwith latrine and bat hroom whi ch had
continued in possession of Mahendra Singh and his sons (hereinafter called
"t he def endants-respondents’) under the conprom se decree. The plaintiffs-
appel lants clained title over the suit property under the decrees dated
13.2.1978 and 24.5.1979 read with deed of gift dated 22.3.1979. Mney Suit
No. 73/ 84 also cane to be filed by the plaintiffs-appellants against the
def endant s-respondents-cl ai mi ng recovery of rent consistently with the
terms of the decrees referred to hereinabove. The Trial Court dism ssed al
the suits. Three appeals were preferred. Money Appeal No. 12/88 arising out
of Money Suit No.73/84 and Title Appeal No. 129/88 arising out of Eviction
suit No. 112/ 79 were allowed by the First Appellate Courts and decrees for
eviction as also for recovery of rent were directed to be passed in favour
of appellants and agai nst the respondents herein. Title Appeal No. 132/88
arising out of Title Suit No. 191/80 filed by Dilip S/ o Mahendra Singh has
been di sm ssed and the disnissal of his suit upheld.in Title Appeal No.
132/88. Dilip S/o Mahendra Si ngh has not pursued the challenge to partition
decree and so the legality and validity of the partition decree has
achieved finality and is not open to question any further. The appellate
decree in Mney Appeal No. 12/ 88 and Title Appeal No. 120/88 were put in

i ssue by filing second appeal s by Mahendra Singh and his sons. The Hi gh
Court has by its inpugned conmon judgnment dated 23.6.98 delivered in the
two appeal s all owed the appeal s and directed the eviction suit as also the
rent suit to be dism ssed. The singul ar _ground on which the H gh Court has
proceeded is that Ranmeshwar Singh and Dhaneshwari Devi acquired their
separate title in the joint property only by the final decree dated
24.5.1979 and therefore they were legally inconpetent togift their
property by the deed dated 22.3.1979 so as to transfertitle to the donees
i nasmuch as before 24.5.1979 the date of the final decree they did not have
any title in the property. In these appeals by special |eave filed by Renu
Devi and her two sons it is the legality of the abovesaid findings arrived
at by the High Court which is to be exam ned.

For the reasons stated hereinafter, we find it difficult to sustain the
j udgrment and decree and the reasoni ng assigned by the | earned Single Judge
of the Hi gh court.

In a suit for partition of property or separate possession of a share
therein Order XX Rule 18 of the CPC contenpl ates decree to be passed in the
foll owi ng ternmns.

"Order XX Rul e 18.

Decree in suit for partition of property or separate possession of a share
therein. - Were the court passes a decree for the partition of property or
for the separate possession of a share therein, then,-

(1) if and in so far as the decree relates to an estate assessed to the
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payment of revenue to the Governnment, the decree shall declare the rights
of the several parties interested in the property, but shall direct such
partition or separation to be made by the Collector, or any gazetted
subordi nate of the Collector, deputed by himin this behalf, in accordance
wi th such declaration and with the provisions of Section 54;

(2) if and in so far as such decree relates to any other i movabl e
property or to novable property, the Court may, if the partition or
separati on cannot be conveniently made w thout further inquiry, pass a
prelimnary decree declaring the rights of the several parties, interested
in the property and giving such further directions as may be required.”

A prelimnary decree declares the rights or shares of parties to the
partition. Once the shares have been declared and a further inquiry stil
remai ns to be done for actually partitioning the property and placing the
parties in separate possession of divided property then such inquiry shal
be held and pursuant to the result of further inquiry a final decree shal
be passed. A prelimnary decree i's one which declares the rights and
liabilities of the parties |leaving the actual result to be worked out in
further proceedings. Then, as a result of the further inquiries conducted
pursuant to the prelimnary decree the rights of the parties are finally
determ ned and a decree is passed in accordance with such determ nation
which is, the final decree. (See : CPC by Miulla Vol. 1, 1995 Edn., page
21). The distinction between prelimnary and final decree is this : a
prelimnary decree nerely declares the rights and shares of the parties and
| eaves room for sone further inquiry to be held and conducted pursuant to
the directions made in the prelimnnary decree which inquiry having been
conducted and the rights of the parties finally determ ned a decree

i ncorporating such determ nati on-needs to be drawn up which is the fina
decr ee.

In the case at hand, a perusal of the decree dated 13.2.1978 and the
contents of the conprom se application with the three schedul es of
properti es annexed thereto shows that the property was partiti oned by netes
and bounds; not only the shares but the property actually falling to the
share of each of the 3 groups were actually defined and given to the party
entitled thereto. The decree dated 13.2.1978 demarcates the properties
form ng subject natter of partition by netes and bounds. For-all practica
purposes the decree dated 13.2.1978 was a final decree. Under order XX
Rule 18 of the CPC it is not necessary to pass a prelimnary decree; the
Court may pass a prelimnary decree if it is required. If the rights of the
parties are finally determ ned and no further inquiry remainsto be held
for the purposes of conpleting the proceedings in partition then there is
nothing in | aw which prevents the Court from passing a final decree in the
very first instance. Often such are the cases which are based on
conprom se. The present one is such a case. However, still one of the
parties sought for a final decree being drawn up. The Court and the parties
acted under the m sapprehension that the decree dated 13.2.1978 was a
prelimnary decree and therefore a final decree was needed to be drawn up.
As we have already stated the final decree dated 24.5.1979 is nothing but
a reproduction of the schedules contained in the prelinnary decree dated
13.2.1978. The only difference is that the decree dated 24.5.1979 is
engrossed on stanp papers which the decree dated 13.2.1978 was not.

The | earned counsel for the appellants has invited our attention to a

Di vi si on Bench decision of the Patna Hi gh Court in Raghubir Sahu v. Aj odhya
Sahu and Ors., AIR 32 (1945) Patna, 482 wherein the | earned Judges have

hel d:

"In the present case, the decree was passed on conpromise. It was admtted
that by the conpromise, the properties allotted to the share of each party
were clearly specified and schedul es of properties allotted to each were
appended to the conprom se petition. Therefore, no further inquiry was at
all necessary. In such circunstances, the decree did not nerely declare the
rights of the several parties interested in the properties but also
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allotted the properties according to the respective shares of each party.
Therefore, it was not a prelimnary decree but it was the final decree in
the suit. A compromise decree in a partition suit allotting specific
parcels to the parties is a final order for effecting partition : 9 Luck
270. There being already a final decree, the only thing that remained to be
done was to engross it on a stanped paper under Article 45, Stanp Act,

1889. The decree to be engrossed on the stanp will bear the date of the
decree, 17th Decenber, 1921, and will declare the position of the parties
in respect of the properties on that date. There is not tinme limt
prescribed by the statute for the engrossnment of a partition decree on
stanp of requisite value. In fact no date was fixed by the Court for the
pur pose. Therefore, nere engrossment of the decree on stanped paper of the
requisite value will not in any way affect the interest of the parties in
respect of the properties though, changes may have taken place in regard to
the properties since the decree was made on 17th Decenber, 1921. The only
ef fect of engrossnent of the decree on stanped paper would be that it wll
be rendered legally effective which it is not until so engrossed."”

In our opinion, thelaw has been correctly stated by the Division Bench of
the Patna High Court. The |earned counsel for the appellants also relied on
a Speci al -Bench (3 Judges) deci sion of the Chief Court of Qudh in Mizaffar
Husain v. Sharafat Husain and Ors., AR (1933) Qudh. 562 which in turn
relies on a Madras High Court decision in Thiruvengadatham ah v. Mingi ah
(1912) 35 Mad, 25. The principles of lawlaid down in the two decisions
support the view taken by the Division Bench of the Patna Hi gh Court. W
find ourselves in agreement with the view of the |law taken by the Qudh
Chi ef Court and Madras High Court. The decree dated 13.2.1978 being a
decree effecting partition by netes and bound ought to have been engrossed
on requisite stanp papers. The deficiency stood supplied by the same being
rewitten on stanp papers on 24.5.1979. The event dated 24.5.1979 validated
the decree dated 13.2.1978 and it becanme effective and binding with effect
from13.2.1978 itself. Inasnmuch as the decree dated 13.2.1978 partitioned
the property by netes and bounds whereunder the suit property fell to the
share of Group-2 therein, i.e., Raneshwar Singh and Dhaneshwari Devi, they
were entitled in law to transfer-by way of gift the property which had
fallen to their share to their daughter-in-law and. the grandsons. The
donees acquired a valid legal title thereunder. The H gh Court was not
right in holding that unless and until the final decree was passed on
24.5.1979 till then a gift of the property covered by the two decrees could
not have taken place in between on 22.3.1979. There is yet another aspect
of the matter. Assuming it for a noment that on 22.3.1979 the donors had
not actually acquired title to the property and yet they had gifted this
property to their daughter-in-law and grandsons it cannot be denied that
they had a pre-existing interest in the suit property by virtue of their
bei ng menbers of the Joint H ndu Family and their interest and right to
partition having been upheld by the so-called prelinminary decree dated
13.2.1978. By the subsequent decree dated 24.5.1979 they did acquire a
clear and conplete title in the same property which they had gifted on
22.3.1979. On the principle of the feeding the grant by estoppel the
subsequent acquisition of title under the decree dated 24.5.1979 shal
ensure to the benefit of the donce under the deed of gift dated 22.3.1979
for whatever infirmty there was (though we have held that there was none)
in the title of Rameshwar Singh and Dhaneshwari Devi stood cured by the
final decree 24.5.1979. The doctrine of feeding the grant by estoppel which
is in essence a principle of equity stands statutorily recognised in India
by Section 43 of the Transfer of Property Act. Section 43 of the T.P. Act
does not in terns apply to the facts of the present case, inasnmuch as the
deed dated 22.3.1979 is not a transfer for consideration: we are referring
to Section 43 abovesaid as illustrative of the doctrine and its statutory
recognition in India Law.

The rul e of feeding the estoppel, as recognized in English | aw and set out
i n Raj apakse v. Fernando, (1920) AC 892, 897 is, 'where a grantor has
purported to grant an interest in land which he did not at the tine
possess, but subsequently acquires, the benefit of his subsequent
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acqui sition, goes automatically to the earlier grantee, or as it is usually
expressed, feeds the estoppel.’” Milla states in the work on Transfer of
Property Act (Ninth Edition, 2000, at p. 310). The Principle is based
partly on the comon | aw doctrine of estoppel by deed and partly on the
equi tabl e doctrine that a man who has prom sed nmore than he can perform
must nake good his contract when he acquires the power of performance. In
Til akdhari Lal v. Khedan Lal, Lord Buckmaster stated the rule of estoppe

by deed as foll ows-

"I'f a man who has no title whatever to property grants it by a conveyance
which in formwould carry the | egal estate, and he subsequently acquires an
interest sufficient to satisfy the grant, the estate, the instantly
passes".

Though there is some doubt expressed by Indian scholars and authorities if
the common | aw doctrine of “the estate instantly passes’ is applicable in
India but there is no doubt that the doctrine of feeding the estoppe
applies’in India; The rule is that if a man, who has no title whatever to
the property, grants it by a conveyance which in formcarries the | ega
estate, and he subsequently acquires an interest sufficient to satisfy the
grant, the estate instantly passes. (See Miulla, ibid. p. 312). Equity
treates that as done which ought to be done. The doctrine may not apply if
the deed of transfer itself -was invalid or if the third party has acquired
title bona fide, for consideration and without notice. In the present case
the execution and registration of deed of gift dated 22.3.1979 is not

di sputed. Nor is there any illegality or invalidity attaching with the
deed. The rul e of estoppel by deed would clearly apply. Could Raneshwar

Si ngh and Dhaneswari Devi have denied there own title in the gifted
property qua the donees or coul dthey have disputed their title vesting in
the donees by the deed of gift? The answer is 'no'. That being so, the
third parties, i.e. the respondents herei n who have no title, muchless a
pre-existing title in the suit property cannot question the title of donors
vesting in the donce. The defect, if any, in the decree dated 13.2.1978
whi ch was not hi ng except of not being engrossed on requisite stanmp papers,
was cured on 24.5.1979. The contents of decree came to be engrossed on
requi site stanp papers. The decree dated 24.5.1979 would in the facts and
circunst ances of the case, relate back to the date 13.2.1978.

In either case the reasoning applied by the | earned Single Judge of the
H gh Court is not sound in |aw and cannot be sustai ned.

Shri S.B. Upadhaya, the |earned counsel for the respondents placed reliance
on four decisions of this Court in his effort at defendi ng the judgnent of
the H gh Court which decisions we propose to refer only in fairness to him
I n Nachl appa Chettiar v. Subramani am Chettiar, [1960] 2 SCR, 209-it was
held that by a prelimnary decree the suit is not termnated till a final
decree passed and in-between the Court has jurisdiction to nake an order of
ref erence under Section 21 of the Arbitration Act, 1940. In Gaj anan
Krishnaji Bapat and Anr: v. Dattaji Raghobaji Meghe and On., [1995] 5 SCC,
347 it was held that a prelinmnary decree being nerely declaratory decree
it is the final decree which is executable and linitation for execution
runs fromthe date of final decree. In Shanker Bal want Lokjhande (dead) by
Lrs. v. Chandrakant Shanker Lokhande and Anr., [1995] 3 SCC, 413 it was
held the final decree works out and finalises the rights andinterests
declared by the prelimnary decree. In ML Subbaraya Setty (dead) by Lrs.
and Ors. v. ML. Nagappa, Setty (dead) by Lrs. and Os., [2002] 4 SCC, 743
it was observed that the actual partition is effected by passing of the
final decree and therefore the valuation of the property to be taken into
consideration is the one as on the date of final decree. None of the
decisions deals with a situation as has arisen in the present case nor with
the question of |aw arising for decision herein

For the foregoing reasons, the appeals are all owed. The judgnent and decree
of the H gh Court are set aside and those of the First Appellate Court are
rest or ed.
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In the facts and circunstances of the case, as the parties are closely
related, we |eave the parties to bear the costs as incurred throughout.




