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ACT:

Service law Termnation sinpliciter of the services of
a probationer wthout confirmng himafter-allowing himto
continue after the initial period of Probation - Right to
confirmation-The termnation cannot be set to be as mala
fide or in violation of provisions of Cause (2) of Article
311 of the Constitution of India Article 136-Interference by
the Suprenme Court.

HEADNOTE:
The services of the appellent who was appointed to the
post of Sales Tax O ficer, by an order dated March 22, 1972
on probation for a period of two years, but continued
thereafter in service without any order confirmng himin
hi s appointment were termnated on March 31, 1975. The wi't
petition filed in the
Hi gh Court of Qujarat, challenging the said term nated
was di smssed, by a judgnent dated April 21, 1976. Finding
no basis for the allegation of mala fide on facts the court
held that there was no right to confirmation on the expiry
of the period of probation, and therefore, there was no
violation of the provisions of Cause (2) Article 311 of the
Constitution. An appeal filed by the appellant was di snm ssed
by the Division Bench, on March 28, 1977. Hence the appeal
by special |eave of the Court.
Di smi ssing the appeal, the Court,
N
HELD 1.1. The allegation of mala fides is wholly
basel ess and has not been established. Were a finding of
fact has been rendered by a | earned Single Judge of the High
Court as a Court of first instance and thereafter affirmed
in appeal by an Appellate Bench of that Hi gh Court, the
Supreme Court should be reluctant to interfere wth the
finding unless there is very strong reason to do so.
[ 635C- D1
2.1 Wen the order of appointnment recited that the
appel l ant would be on probation for a period of two years,
it conformed to Rule 5 of the Recruitnment Rules which
prescri bes such period of probation. Under the Rule the
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period of probation may be extended in accordance with the
rules. The period of two years specified in the Rule is
nerely the initial period for which an officer nmay be
appoi nted on probation and does not represent the maxi mum
period of probation In ternms of the said rule the period of
probati on may be extended. [635E-F]

633

2.2 The power to extend the period of probation nust
not be confused A with the manner in which the extension may
be effected. The one relates to power, the other to nmere
procedure. Merely because procedural rules have not been
franed does Dot inply a negation of the power. 1In the
absence of any rule indicating the nanner for extending the
period of probation, it 'is sufficient that the power is
exercised fairly and reasonably, having regard to the
context in which the power has been granted. [635G H B

3.1 There isno question of any legitimte expectation
of being confirmed or even right to confirmation on the
expiry of two years of probation and on successfully
conpl eting the qualifying tests and training undergone by a
Covernment _enployee. It was open to the State Governnent to
consider the entire record of service rendered by its
enpl oyee and to deternmine whether he was suitable for
confirmation or his services should be termnated. The
function of confirmation inplies the exercise of judgnent of
the confirmng authority on the overall suitability of the
enpl oyee for permanent absorption in service. [636A- B

3.2 The contention that the appellant should have been
heard before his services weretermnated is not correct
since the order of term nation-does not contain any stignma
or refer to any charge O misconduct on the part of the
appel l ant and the terminati on was on the basis of an overal
appreciation of his record of service disentitling himto be
absorbed in the service. (636D, F)

3.3. No distinction lies between a probationer whose
services are termnated on the expiry of two years and a
probati oner who has conpleted the nornmal span of two years
and whose services are termnated sone tine |ater after he
has put in a further period of service. It is perfectly
possible that during the initial period of probation the
confirmng authority may be wunable to reach a definite
concl usion on whether the candi date should be confirned or
his services should be termnated. Such candidate may be
allowed to continue beyond the initial period of two years
in order to allow the confirmng authority toarrive at a
definite opinion. A candidate does not enjoy any  greater
right to confirmation if he is allowed to continue beyond
the initial period of probation. [636G H, 637A-B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2480 of
1977

From the Judgnent and Order dated 28.3.77 of the
Gujarat H gh Court in L.P.A No. 232 of 1976.

R N. Karanjawal a 2nd P.H Parekh for the appellant.

M N.  Phadke, S.C. Patel and R N Poddar for the
respondent s.

The Judgenent of the Court was delivered by

PATHAK, J. This appeal by special |eave arises out of
awit petition filed by the appellant in the Gujarat Hi gh
Court challenging an order term nating his services.
634

The appel | ant was appointed to the post of Sal es
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Tax Oficer by an order dated March 22, 1972. The order
recited that the appointnment was on probation for a period
of two years. The period of two years expired, and the
appel lant continued in service and no order was nmade
confirmng his appoi ntnent. On March 31, 1975 t he
appel l ant’ s services were term nated.

Aggrieved by the termnation of his services, the
appellant filed a wit petition in the Hgh Court of
Gujarat, but by his judgnent and order dated April 21, 1976
a learned Single Judge disnmissed the wit petition. An
appeal was filed by the appellant, and an Appellate Bench
of the H gh Court dism ssed the appeal by its judgement and
order dated March 28. 1977

Three points have been raised before us in this
appeal. The first contention is that the order term nating
the appellant’s services was passed mal a fide, the second
is that on the expiry of the period of probation the
appel l ant = nmust ~be deenmed to have been confirned, and
inasmuch ‘as his services have been termnated w thout
conplying with clause (2) of Article 311 the order is
invalid. The last contention is that the principles of
natural justice were violated inasnmuch as on the facts of
the present case the  appellant. even as a probationer, was
entitled to be heard before his services were terninated.

On the first contention, the | earned Single Judge as
well as the Appellate Bench examined the material on the
record and cane concurrently to the  conclusion that the
allegation of nmala fide was wthout foundation. Learned
counsel for the appellant has taken wus through the record
and has endeavored to show that the appel |l ant had di schar ged
his duties ably and with integrity, and there was no reason
for termnating his services. Various particulars were set
forth in the special |leave petitionfiled in this Court in
support of t hat assertion. Now, it appears t hat
substantially the same allegations were set forth by the
appellant in his wit petition, but in the affidavit filed
inreply by the State Government those allegations were
denied. On the contrary, it was asserted ‘that the
appel l ant’ s services were terminated entirely because of his
unsati sfactory record and that the order was not vitiated by
any illegality or unfairness. In support of the plea of mala
fides, the appellant alleged that his services had been
term nated because he had taken proceedings against an
assessee, Messrs. Shriraj & Conmpany who, according tothe
appel l ant, enjoyed political favour and influence with the
authorities. The allegation
635
has been denied in the counter-affidavit. During the hearing
of the special |leave petition this Court directed the State
CGovernment to file a specific affidavit relating to the
facts alleged in the wit petition regarding a confidentia
enquiry initiated by the Government. The affidavit filed in
reply admits that an enquiry was initiated against the
appel l ant on the conplaint of the said assessee, but it
maintains that there was no mala fides on the part of the
M nisters concerned and that a persual of the record
relating to that enquiry shows that the allegation of nala
fides is wholly baseless. W have considered the matter
carefully and we find no sufficient reason to differ from
the finding of the H gh Court that the allegation of mala
fides is not established. W think it desirable to observe
that where a finding of fact has been rendered by a | earned
Singl e Judge of the High Court as a Court of first instance
and thereafter affirmed in appeal by an Appellate Bench of
that Hi gh Court, this Court should be reluctant to interfere
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with the finding unless there is very strong reason to do
so.

The second contention on behalf of the appellant is
that the appellant nmust be deened to have been confirmed
i nasmuch as he was allowed to continue in service even after
the expiry of the period of probation of two years specified
in the order of appointnent. W are of opinion that when the
order of appointnent recited that the petitioner would be on
probation for a period of two years, it confornmed to Rule 5
of the Recruitnent Rules which prescribes such period of
probation. The Rule states further that the period of
probati on may be extended in accordance with the rules. The
period of two years specifiedin the Rule is nerely the
initial period for which an officer nay be appointed on
probation. As the terns of the sane Rule indicate, the
peri od of probation nay be extended. The period of two
years does not represent-the naxi mum peri od of probation.

It is next wurged that as no rules have been framed
i ndi cating the manner for extending the period of probation
there is no power to extend the period of probation. The
argunent suffers froma fallacy. The power to extend the
period of probation nust not be confused with the manner in
which the extension may be affected. The one relates to

power, the other ~to nmere procedure. Merely Dbecause
procedural rules have not been franed does not inply a
negation of the power. |In the absence of such rules, it is
sufficient that the power is exercised fairly and

reasonably, having regard to the context in which the power
have been grant ed.
636

It is then subnmitted that the appellant enjoyed a
legitimate expectation of being confirnmed on the expiry of
two years of probation and on successfully conpleting the
qualifying tests and training undergone by him W are not
i npressed by that contention. It was open to the State
CGovernment to consider the entire record of service
rendered by the appellant and to determ ne whether he was
suitable for confirmation or his services should be
term nated. There was no right in_ the appellant 'to be
confirmed nerely because he had conpleted the period of
probation of two years and had passed the requisite tests
and conpleted the prescribed training. The function of
confirmation inplies the exercise of judgment by the
confirming authority on the overall suitability of -the
enpl oyee for permanent absorption in service.

The second contention nust al so be rejected.

The last contention is that the appellant shoul d
have been heard before his services were term nated. The
order of term nation does not contain any stigma or refer to
any charge of m sconduct on the part of the appellant. It is
said that the State Governnment terminated the appellant’s
servi ces because a conplaint had been nade against him by
Messrs. Shriraj & Conpany, whose case had been dealt with by
him and that the appellants should have been given_ a
hearing to show that there was no basis for the conplaint.
There would have been substance in this contention if the
appel l ant’s services had been termnated on the ground of
m sconduct committed in connection with the case of Messrs.
Shriraj & Company. On the contrary, it appears from the
record before us that the appellant’s services were
term nated because on an overall appreciation of his record
of service he was found unsuitable for being absorbed in the
servi ce.

A distinction is sought to be drawn between a
probati oner whose services are termnated on the expiry of
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the period of two years and a probationer, who has conpl eted
the normal span of two years and whose services are
termnated sone tinme later after he has put in a further
period of service. W are unable to see any distinction. It
is perfectly possible that during the initial period of
probation the <confirmng authority may be unable to reach a
definite conclusion on whether the candidate shoul d be
637
confirmed or his services should be ternminated. Such
candidate may A be allowed to continue beyond the initia
period of two years in order to allow the confirmng
authority to arrive at a definite opinion. It seenms to us
difficult to hold that a candi date enjoys any greater right
to confirmation if he is allowed to continue beyond the
peri od of probation. B

In our judgnent there is no force in this appeal, and
it is dismssed but in'the circunstances w thout any order
as to costs.
S. R Appeal dism ssed
638




