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ACT:

I ndi an I ncone-tax Act (XI of 1922), section 4(1)(a)-Non-
resi dent conpany-Paynent of sal e-proceeds to the _conpany
(assessee), by Governnent of |ndia by neans of cheques drawn
and posted in British India- Wether incone, profits and
gains received by the assessee in British I'ndia within the
meani ng of section 4(1)(a)lndian Contract let;, 1872 (Act 1IX
of 1872), section 50, illustration (d)-Addressee requesting
sender to send cheque by post-Post-office acting as agent of
addr essee.

HEADNOTE:

The assessee, a limted liability conpany, incorporated
and carrying on business in an Indian State (outside British
India was a non-resident conpany for the purposes of the
Indian Income-tax Act and there of ore its liability to
British Indian incone-tax depended upon its receipt of
income within British India. On the express request of the
assessee to remt the anmobunt of the bills by neans of
cheques in respect of the goods supplied by the assesses to
the Governnent of India the |atter agreed to nmake paynents
by cheques which were drawn in Delhi and received by the
assessee in the Indian State.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 14

Held, that according to the course of business usage in
general the parties nust have intended that cheques should
be sent by post and therefore the posting of cheques in
Del hi anmpbunted to paynent in Delhi to the post-office which
was constituted the agent of the assesses.

Therefore on the facts of the case, incone, profits and
gains in respect of sales made to the Government of India
was received in British India within the neaning of section
4(1) (a) of the Act.

Held also, that as between the sender and the addressee it
is the request of the addressee that makes the post-office
the agent of the addressee and after such request the
addressee cannot be heard to say that the post-office was
not his agent. On the other hand if there is no such
request by the addressee, express or inplied, then on
delivery of the letter or the cheque to the post-office by
the sender, the post-office acts as the agent of the sender

Apart fromthe principle of agency, section 50, illustration
(d) of the Indian Contract Act (TX of 1872) lays down the
wel | -known ~principle that a contractual obligation is

di scharged by the perfornance of the engagenent or prom se
in the manner prescribed or sanctioned by the promse.
Indian Post-Ofice Act 1898 (Act VI of 1898), does not
nullify illustration (d) to section 50 of the Indian
Contract Act, or the above proposition of law

24
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G esham Life Assurance Society v. Bishop (L.R. [1902] A C
287 at p. 296), Conmi ssioner of Inconme-tax ' v. Kameshwar
Si ngh, ([1933] 1 I.T.R 107), Raghunandan Prasad V.
Conmi ssi oner of Incone-tax, (60 I.A 133:°[19331 1 I.T.R
113), Comm ssioner of Incone-tax v. Maheswari Saran. Singh
([1951] 19 I.T.R 83), Stednan v. Gooch, ((1793) 1 Esp. 5),
Maillard v. Duke of Argyle, ((1843) 6 M & G 40), Kenpt v.
watt. (1846) 15 M & W 672), Be. Rower and Haslam (L.R
(1893) 2 Q B. 286), Pal aniappa Chetty v. Arunachal am Chetty
(1911) 21 ML.J. 432) Robinson v. ‘Henry Reid, ((1829) 9 B. &
C. 449), Anderson. Hillies, ((1852) 21 L.J.C.P. (N/S.) 150),
Kodar mal v. Sagormal, ((1907) 9 Bom L.R 901 ‘at p
911), Felix Hadley & Co. v. Hadl ey, (L.R (1898) 2 Ch. D
680), Rhokana Corporation v. Inland Revenue Conmi ssioners,
(L.R  (1938) A.C. 380 at p. 399), Comm ssioner of Excess
Profits Tax, Wst Bengal v. Jeewanlal Ltd., ([21951] 20
I.T.R 39 at p. 47), Chainrup Sanpatram v. C|.T., West
Beagal ([1951] 20 I.T.R 484 at pp. 493, ~496), Al lahabad
Bank Ltd., v. C1.T. West Bengal), ([1952] 21 |.T.R  169),
Mohanl al Biralal v. Cl. T., CP. & Berar, ([1952] 22 I.T.R
448)' Hra MIlls Ltd., Cawnpore v. Income-tax Oficer
Cawnpore, ([1946] 14 |I.T.R 417), Madanl al Dharni dharka v.
Conmi ssi oner of Incone-tax, Bonmbay City, ([19481 16 |.T.R
227 at p. 232), Conmi ssioner of Income-tax, Delhi v._ Punjab
National Bank Ltd. ([1952] 21 I.T.R 526), Norman v.
Ri ckets, ((1886) 3 T.L.R 182), Thairlwal v. The G eat
Northern Railway Co., (L.R [1910] 2 K B. 509), Badische
Anilin Und Soda Fabrik v. Basle Chem cal Wrks, (L.R [1898]
A.C. 200), Comber v. Leyland, (L.R [1898] A C. 524),
Mtchell Henry v. Norwhich Union Life |Insurance Society Ltd.
(L.R  (1918) 2 K B. 67), Thorappa v. Umednmalji, ((1923) 25
Bom L.R 604), (Ex-parte Cote L.R (1873) 9 Ch. App. 27),
The Indian Cotton Conpany Ltd. v. Hari Poonjoo, (I.L. R
(1937) Bom 763) referred to.

JUDGVENT:
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ClVIL APPELLATE, JUrISDICTION : Cvil Appeal No. 19 of
1953.

Appeal fromthe Judgrment and Order dated the 17th day of
Septenber, 1951, of the H gh Court of Judicature at Bonbay
(Chagla C.J. and Tendol kar J.) in Income-tax Reference No.
19 of 1949. -

M C. Setalvad, Attorney-GCeneral for India and C K
Daphtary, Solicitor-General for India (Porus A Meht a,
with them) for the appellant.

B. J. Kolah, Y. D. Pandit and Rajinder Narain for
respondent s.

1954. April 19. The Judgnent of the Court was delivered by
DAS J.-This appeal arises out of proceedings for the
assessment to income-tax of the respondent

187

Messrs. (Ogale d ass Wrks Ltd., (hereinafter referred to as
"the assessee" for the five assessnent years 1941-42 to
1945- 46.

The assessee i's a limted liability conpany incorporated and
carrying -~ on business in Aundh which in those days was an
Indian State outside British India. It was accordingly a
non-resi dent conpany for the purposes of the Indian |ncone-
tax Act.

The assessee manufactures |anterns and other glassware at
its works in Aundh/State. |In the relevant accounting years
the assessee secured sone contracts for  the supply of
lanterns and other glassware to the Governnent of [India.
The price of the goods supplied under the contracts were
pai d by cheques drawn on the Reserve Bank of |ndia, Bonbay.
The cheques used to be received by the assessee in Aundh and
cashed through its bank-at Bonbay as hereinafter stated.

The assessee being a non-resident conpany its liability to
British Indian incone-tax depended upon its receipt of
income within British India. In the course of proceedings
for the assessnent of the assessee to income-tax for the
five years nmentioned above, the assessee contended that its
profits on the sales accrued and were received in the Aundh
State where it received paynent by the receipt of the
cheques. The Incone-tax O ficer —and, on appeal,; t he
Appel |l ate Assistant Conmissioner held that the -assessee
received income, profits or gains in British India inasnuch
as the cheques were drawn on a bank in Bonmbay and had been
cashed in Bonbay and accordingly taxed the assessee  under
section 4(1)(a) of the Indian Inconme-tax Act. On appeal by
the assessee the Income-tax Appellate Tribunal ~upheld the
assessnent.

Being aggrieved by the order of 'the Tribunal the assessee
applied for a reference of the case to the High Court. for
the determ nation of the question of |aw which arose out of
the Tribunal’s order and the Tribunal agreeing that a
guestion of Jlawdid arise out of its order referred the
foll owi ng question to the High Court along with a statenent
of the case:

" whet her on the facts of the case, inconme, profits and
gains in respect of sales nmade to the Gover nnent

188

of India was received in British India w thin the neaning of
section 4(1)(a) of the Act."

At the hearing of the reference by the High Court |[earned
advocate for the assessee contended, inter alia, that the
cheques were received by the assessee in full satisfaction
of the debt due to it by the Governnent of India and that
the debt of the Governnment of India had been di scharged by
the acceptance of the cheques by the assessee in Aundh. The
Hi gh Court felt that in order to deternmine this contention
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it would be necessary for the Tribunal to find certain
further facts and accordingly the H gh Court remanded the
reference back to the Tribunal with a request to submit a
suppl enentary statenment of the case on the lines indicated
in the order dated the 15th Septenber, 1949. The Tribuna
submitted a supplenentary statenent of the case on the 8th
June, 1951.

In the supplenentary statenent of the case reference is nade
to clause 15 of the conditions of the contract governing
supplies made by the assessee to the Government of India.
The system of paynent under that clause was that 90% of the
price of each consignnent woul d be paid on proof of dispatch
of the stores froma Railway Station or port in India after
i nspection and the bal ance of 10% woul d be paid on receipt
of the consignnent in good condition. That clause also

provi ded
"Unl ess otherw seagreed between the parties, paynent for
the delivery of the stores wll be nade on subm ssion of

bills in the prescribed formin accordance with instructions
given in the Acceptance of Tender by cheque on a Governnent
Treasury -in -India or on a branch of the Reserve Bank of
India or the Inperial Bank of India transacting Governnent
busi ness. "

The assessee used to submit bills in prescribed formand on
the formused to wite:

Kindly remt the anobunt by a cheque in our favour on any
bank in Bonbay."

After the subm ssion of the bills the assessee used to
receive from the CGovernment cheques drawn on  the Bonbay
branch of the Reserve Bank of India along with a nmeno
stating. -

189

The undersigned has the honour to forward here. with ' cheque
No. dated the bills noted bel ow ": -

Then followed a tabular statenent setting out the nunber,
date and amount of, the cheques. On the top of the neno
there was a direction that it-

" be imediately returned to the Controller of, Supply
Accounts with the acknow edgenment formon the reverse duly
si gned and stanped when necessary."

The acknow edgement form was thus expressed:

" The undersi gned has the honour to acknow edge cheque ~ No.
dated- for Rs. in paynent of the bills noted in the first
colum in the reverse."

After receipt of 'the cheques the assessee usedto indorse
it in favour of Aundh Bank Ltd., Ogale Wadi Branch which in
its turn wused to endorse themin favour of the Bonbay
Provincial Co-operative Bank Ltd., Bonbay. The |last named
bank cleared the cheques through the Clearing ' House in
Bonbay. The supplenentary statenent OF the case further
records that the Aundh Bank Ltd., used to credit the asses-
see’s account on the very day the cheques were received from
the assessee with the amunt of the cheque 1less the
col l ection charges and that the assessee used to credit the
account of the Supply Departnent and nake corresponding
debits to the bank’s account and the bank charges account.
A case was sought to be nade by the | earned advocate for the
assessee before the Tribunal that the cheques used to be
di scounted by the Aundh Bank Ltd., presumably inplying
thereby that the assessee actually got payment in cash in
Aundh. %rhis case was repelled by the Tribunal which held
that the bank only all owed the assessee to draw noney on the
security of the cheques but did not discount them Qur
attention has been drawmn to the following passage in
par agraph 8 of the supplenmentary statenment of the case:
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"By nerely issuing a cheque to the assessee no paynent as
such was nade by the Governnent. The paynment was only nade
when the Governnent’s account in the books of the bank was
debited. "

190

Par agraph 9 of the supplenmentary statenment of the case thus
sunmari ses the Tribunal’s findings:

9. On the above facts our findings are:

(1) Under the agreenent with the Government of India the
assessee had undertaken to receive the paynent by cheque
drawn on a bank in India.

(2) The assessee conpany nade a specific request to the
Government to nake paynent of the sale proceeds by cheque
drawn on a bank i n Bonbay.

(3) Wen the assessee received the cheque, it did not
receive the sale proceeds; it received the sale proceeds
subj ect to the encashment of the cheque.

(4) The assessee’s -bankers allowed the assesses to draw
noney agai'nst the security of the cheque on the very day the
cheque was sent for collection to the bank

(5) The -assessee’s bankers realised the paynment of the
cheque fromthe Reserve Bank of |ndia, Bonbay,, as agents of
the assessee. For rendering this service the bank charged
the wusual conm ssion charged for collecting an outstation
cheque.

(6) The sale proceeds were received i nBonbay.

(7) The cheque was encashed on behal f of the

assessee at Bomnbay.

(8) The profits onthe sales made to the Government of
India were received by the assesssee in cash in Bonbay."

The supplenentary statenent of the case concludes with the
remark that both parties agreed to the correctness " of the
facts.

The main argument advanced before us, as before the High
Court, by the |earned advocate for the asses? see is that
the assessee received paynment for the goods supplied by it
when it received the cheques at Aundh. |In other words the
assessee accepted the cheques in full satisfaction and in
di scharge of its claimagainst the Governnent ~ under the
contracts. The concl usi on pressed upon us is that ~as the
cheques were received at Aundh the paynent was received
there and consequently the assessee which is a non-resident
conpany did not receive any incone, profits or gains in
British India

191

within -the meaning of section 4(1)(a) of the Indian |Income-
tax Act and the referred question should be answered in the
negati ve.

The contention put forward by the Revenue is twofold. In
the first place it is urged that the question whether the
assessee accepted the cheques unconditionally and-in ful
satisfaction of its clainms under the contracts is concluded
by the Tribunal’s findings of facts. This contention is not
wholly w thout force. The passage from paragraph 8 of the
suppl enentary statenent of the case and sub-paragraphs 3, 6
and 8 of paragraph 9 do tend to suggest that in the view of
the Tribunal no 'paynment was nade by the GCovernnment by
nerely issuing the cheques, that when the assessee received
the <cheques it did not receive the sale proceeds, that it
recei ved the sal e proceeds subject to the encashnment of the
cheques, that the bank collected the cheques in Bonbay as
the agent of the assessee and that the sale proceeds were,
therefore, received in cash in Bonbay. But in view of the
| anguage used in the supplenmentary statement of the case
there is anmple scope for the view that the portion%referred
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to above do not ampunt to findings of fact by the Tribuna

but, on the contrary, are only inferences drawn by it from
facts found by it. |Indeed the Hi gh Court was of the opinion
that the Tribunal had not in terns cone to a finding of fact
that the assessee accepted the cheques in conplete di scharge
of its claimfor the price of goods supplied by it but on a
consideration of the facts actually found by the Tribuna

the High Court cane to the conclusion that the necessary
inference to be drawn fromthose facts was that there was an
arrangenent between the assessee and the Government from
which it could be said that the acceptance by the assessee
of the cheques fromthe CGovernment resulted in an uncon-
ditional discharge of the debt. |In the circunstances we
have to exami ne the facts found by the Tri bunal which have a
bearing on this point.

The assessee contends that.  on the facts found by the
Tribunal it nust be held that it received the cheques in
full and unconditional discharge of its clainms for the price
of goods sold and delivered by it to, the

192

CGovernment . and not conditionally subject to realisation

That a, sum of noney nay be received in nmore ways than one
cannot be doubted. It may be received by the transfer of
coins or currency notes or a negotiable instrument which
represents and produces cash and is treated as such by
busi nessnen. (See per Lord Lindley in Gresham Life Assurance
Society v. Bishop (2)). Reference in this -connection may
al so be made to the decisions in Conmissioner of Incone-tax
v. Kanmeshwar Singh (2), Raghunandan prasad v. Conmi ssioner

of Income-tax (3) and Conm ssioner of 1ncone-tax V.
Maheswari Saran Singh (4). Learned Solicitor-General does
not dispute this proposition but he argues “that, in the

absence of any agreenent, express or -inplied, to the
contrary, a paynent by a negotiable instrument is always
understood to be conditional. He refers us to Benjamn on
Sale, 8th Edition, page 787, in support of the proposition
that the, intention to take a hill in absolute paynent for
goods sold nust be clearly shown, and not deduced from
anmbi guous expressions, such as that the bill was taken "in
paynment" for the goods Stedman v. Gooch (5), and Maillard v.
Duke of Argyle (6) or "in discharge" Kenp v. Watt~ (7), _or
"in settlement"” of the price Re Rower and Haslam (8). In
addition to the above English cases referred to in Benjamn
on Sale the learned Solicitor-General also relies” on -the
case of Pal ani appa Chetty v. Arunachal am Chetty (9) where it
was held by the Madras High Court that the execution of a

formal receipt for the anmount covered by the bill of
exchange or hundi was not sufficient to rebut  the genera
presunption that the delivery of a bill of exchange or a

hundi for a debt operated only as a conditional discharge of
the debt’ He insists that on the facts of this case there is
nothing from which an agreement may be inplied that the
cheques were given and received wunconditionally in ful
di scharge of the original contractual liability of the
Government for the price of the goods supplied by the

(1) L.R [1902] A C 287 at P. 296.(6) (1843) 6 M & G 40.
(2) [1933] | I.T.R 107.(7) (1846) 15 M &W 672.

(3) 60 1.A 133;[1933] I.T.R 113.(8) L.R [1893] 2 QB
286.

(4) [1951] 19 I.T.R 83.(9) (1911) 21 ML.J. 432.

(5) (1793) 1 ESP- 5.

193

assessee. Sri Kolah, on the other hand, relied on the
followi ng facts in answer to the contentions of the |earned
Solicitor-General:
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(i) that there was an arrangenent by the contract itself,
for paynment by cheque (clause 15),

(ii) that in the bills subnitted by him the assessee
expressly asked for paynent by cheque,

(iii) that the Government sent cheques in paynent of the
bills,

(iv) that on receipt of the cheques the assessee returned
the acknow edgerment formduly signed and stanped as a fornal
receipt,

(v) that the drawer of the cheques was the GCovernment of
India and the drawee was the Reserve Bank of India for whose
sol vency there could be no apprehension at all in the mnd
of the assessee.

Sri Kol ah contends that the cunul ative effect of these facts
is clearly enough toestablish that the cheques ;were
received unconditionally ~-as paynent. Learned Solicitor-
CGeneral points out that the assessee’s request to pay the
amount ~of the “bills by cheques carries the matter no
further, /for the undertaking to pay by cheque was already
there. The -point of the request was that the cheques
shoul d be i ssued on sone bank i n Bonbay. The insistence on
a stanmped receipt in-advance of paynent was, says the
Solicitor-General, in keeping with the usual practice of
CGover nient depart ment s. Ther ef or e, we have in this
case,according to/ the learned Solicitor-General, nothing
nore than a termin the contract for paynent by cheques and
the status of the drawer and drawee of the cheques. These
two circunstances, 'so subnmits the Solicitor-CGeneral are not
sufficient to establish the fact of the acceptance of the
cheques as unconditional discharge. He contends that, in
the absence of an express agreenent, it is only when the
creditor elects to take a bill or cheque having it in his
power to obtain paynent in cash, that is to say, ‘takes a
bill or cheque by choice or preference instead of cash that
an agreenent may be inplied that he took it  as an
uncondi ti onal and absol ute paynent

25
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of the debt: Robinson v. Henry Reid (1) and Anderson v.
Hllies (2). Such cases nust be rare, for the creditor is
not ordinarily likely to give up the advantage of having a
double renmedy nanmely one on the bill or —cheque and the
ot her, on dishonour of the bill or cheque, on the origina

cause of action. He points out that in this case there is
no finding of any special agreement in this behalf  and,

t herefore, submits the learned Solicitor-Ceneral, t he
assessee nust be taken to have received the cheques
conditionally, i.e., subject to realisation. The | earned

Solicitor-Ceneral concludes that, in the circunstances, no
paynment was received by the nere receipt of the cheques and
that payment was received only when the cheques were cashed
in Bonbay and that such receipts in Bonbay becane
i medi ately assessable to British Indian tax under section
4(1)(a). The H gh Court repelled this |line of argunent —and
held that the assessee received paynent on the dates the
cheques wer e delivered to it. We find oursel ves
substantially in agreement with this conclusion. It is to
be remenbered that there are four nodes in which a contract
may be discharged, namely (1) by agreenent, (2) by
performance, (3) by being excused by |law fromperformng it
and (4) by breach. 1In this case clause 15 of the contract
provides how the paynent of the price is to be nade. In
short the contract itself, by that clause, prescribes the
manner and the time for performance by the Governnent of its
part of the contract and as the Government nmade the paynents
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in the prescribed nmanner, i.e., by cheques, it fulfilled its
engagenment and such paynent woul d under section 50 of the
I ndian Contract Act, operate as a discharge of the contract.
It should also be remenbered that the assessee sent his
formal stanped receipts only after the receipt of the
cheques and not along with the bills submtted by it.
Therefore, the receipts cannot be regarded as having been
sent in advance. The status of the drawer and the drawee of
the cheques is also a material consideration. Finally there
i s no suggestion that any of the cheques was di shonoured on
presentation. We, therefore, agree with Sri Kol ah t hat

(1) (1829) 9 B. & C.  449. (2) (1852) 21 L.J.C.P. (N S.)
150.

195

the several facts relied on by himand alluded to above,
taken cunul atively, rnust |ead us to the conclusion that the
cheques were received i nconpl ete di scharge of the claimfor
the price of the goods.

Lear ned Sol icitor-Ceneral, however, contends, on t he

aut hority of the decision in Kodarnmal v. Sagornmal (1), that
the request by the creditor to send a cheque does not inply
any variation of the rule that payment by a negotiable
i nstrunent is conditional on its being honour ed on
presentation wthin due tinme. Even "if we accept his
contention that the facts referred to above are not
sufficient to raise the inplication that the cheques were
accepted as paynent and even if the sending of the cheques
in ternms of «clause 15 or at the special request of the
assessee did not operate as an unconditional ' discharge of
the Government’'s liability even then the assessee's position
will be no better. Wien it is said that a paynment by
negoti able instrument is a conditional paynent what is neant
is that such paynment is subject to a condition subsequent
that if the negotiable instrunent is di shonoured on present-
ation the creditor may consider it as waste paper and resort
to his original demand: Stedman v. Gooch (2). It is said in
Benjam n on Sale, 8th Edition, page 788:-

The paynment takes effect fromthe delivery of the bill, but
is defeated by the happening of the condition, i.e.; non-
paynment at maturity."

In Byles on Bills, 20th Edition, page 23, the position is
summari sed pithily as follows:’

A cheque, unl ess di shonoured, is paynment."

To the sane effect are the passages to be found in Hart ~ on
Banki ng, 4th Edition, Volune |, page 342. In Felix Hadley &
Co. v. Hadley (3), Byrne J. expressed the sanme idea in the
foll owi ng passage in his judgnent at page 682:

" In this case | think what took place anpbunted to a
conditional paynent of the debt; the condition

(1) (1907) 9 Bom L.R 903 at p. 911. (3) L. R (1°898) 2
Ch. D. 680.

(2) (1793) 1 ESP. 5.
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being that the cheque or bill should be duly met or honoured
at the proper date. |If that be the true view, then | think
the position is exactly as if an agreenent had been
expressly nmade that the bill or cheque should operate as
paynment unl ess defeated by di shonour or by not being nmet;
and | think that that agreenent is inplied fromgiving and
taking the cheques and bills in question.”

The following observations of Lord Maugham in Bhokana
Corporation v. Inland Revenue, Comm ssioners (1) are also
apposi te:

" Apart fromthe express terns of section 33, sub-section 1,
a simlar conclusion mght be founded on the well known
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common law rules as to the effect of the sending of a cheque
in paynent of a debt, and in the fact that though the
paynment is subject to the condition subsequent that the

cheque nust be net on presentation, the date of paynent, if
the cheque is duly net, is the date when the cheque was
posted. "

In the case before us none of the cheques has been
di shonoured on presentation and paynment cannot, therefore,
be said to have been defeated by the happening of the
condi tion subsequent, nanely dishonour by non-paynent and
that being so there can be no question, therefore, that the
assessee did not receive paynent by the receipt of the
cheques. The position, therefore, is that in one view of
the matter there was, in the circunmstances of this case, an
implied agreenment under which the cheques were accepted
uncondi tionally as paynment -and on another view, even if the
cheques were taken conditionally, the cheques not having
been di shonoured but having been cashed, the paynent rel ated
2back to the dates of the receipt of the cheques and in |aw
the dates of paynents were the dates of the delivery of the
cheques

On the footing, then, that the assessee received paynment as
soon as the cheques were delivered to it the question stil
remains as to when and where the assessee received such
paynment. The

(1) L. R [1938] A C 380 at p. 399.
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answer is obvious, says the assessee, nanely that it
received Payment in Aundh where-the cheques were delivered
to it. The | earned Solicitor-General, however, contests
that argunment. According to. himthe cheques were delivered
to the assessee as soon as they were posted. ~The rejoinder
of the assessee is two-fold. In the first place it \is said
that this is an entirely new ,questionof Ilaw which was
never raised or argued before the Tribunal and was not dealt
with by it and, therefore, cannot be said to arise  out of
the Tribunal’'s Oder and consequently the Court/ has no
jurisdiction, while exercisingits advisory jurisdiction
under section 66 of the Indian Inconme-tax Act, to ‘permt
such anew question of lawto be raised at this stage.
Learned Counsel for the assessee relies on the cases O
Conmi ssi oner Excess Profits Tax, West Bengal v. Jeewanla

Ltd. Chainrup Sampatramv. C. 1. T., West Bengal (2), Ala-
habad Bank Ltd. v. C..I. T. Wst Bengal (3), Mbhanla
Hralal v. C I. T., C P. & Berar (4), and Hra MIIs Ltd.,
Cawnpore v. Inconme-tax Oficer, Cawnpore(5), while the

| earned Solicitor-General refers us to the decisions in
Madanl al Dhar ni dharka v. Comm ssi oner of Income-tax, Bonbay
Cty(6), and Conmm ssioner of Income-tax, Delhi . v. ~-Punjab
Nati onal Bank Ltd. (7). |In the view we have taken it is not
necessary for us, on this occasion, to express any- opinion
on the larger question as to the scope, neaning and' i nmport
of the words "any question of law arising out of" the
Tribunal’s order on the interpretation of which there exists
a wde divergence of judicial opinion. 1t should be noted
that this is not a base where the Tribunal having refused to
refer a question of law an application was made to the High
Court to, exercise its jurisdiction under sub-section (2) of
section 66. Here the Tribunal in exercise of its powers
under sub-section (1) of that section did refer a question
of lawto the High Court. Nobody at any tine contended

(1) [1951] 20 1.T.R 39 at P. 47.

(2) [1951] 20 I.T.R- 484 at PP. 493, 496.

(3) [1952] 21 1.T.R 169.

(4) [1952] 22 1.T.R 448.
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(5) [1946], 14 |.T.R 417.

(6) [1948] 16 I.T.R 227 at P. 232.

(7) [1952] 21 I.T.R 526.
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and even now it is not suggested before us that the question
of law referred to the Hi gh Court did not arise out of the
Tribunal’s order or had not been properly referred to the
H gh Court. A question of law arising out of its order
having thus been properly referred by the Tribunal under
sub-section (1) the High Court had to deal with and answer
it in exercise of its jurisdiction under sub-section (5).
In support of its contention that the question should be
answered in the affirmative the Revenue advanced t he
argunent, based on certain facts, that the cheques had been
accepted only. conditionally and, therefore, there was no
paynment until the cheques had been cashed and the cheques
havi ng been cashed in Bonbay the paynent nust be regarded as
havi ng been received in Bonbay. That argument did not find
favour . with the H gh Court and that being the position the
Revenue ‘'sought to raise before the High Court, as it does
before wus, an alternative argunment, also based on facts,
that the cheques having, at the request of the assessee,
been posted at Del hi, the nere posting of the cheques in

such circunstances operated as paynment in Del hi. Here no
new question of |aw is sought to be raised. The question of
law still is, whether on the facts of this case, incone,

profits and gains in respect of sales made to the Governnent
of India was received in British India wthin the nmeaning of
section 4(1)(a) of the Act. The argunment is that as the
cheques were posted at Del hi at the request of the assessee
payment was received by it in British India. It is said
that although the | anguage in which the question ‘has been
franmed is wde enough to include this branch of the
argunent, the question should, nevertheless, be read as
circunscribed by the facts on which the Tribunal’s decision
was made and should not be regarded as at |arge. Thi s
suggestion neans that the question nust be read as/ limted
only to those facts on which alone reliance was placed in
support of the argunent actually advanced before t he
Tri bunal and on which then Tribunal s deci si on was founded,
| eaving out all other facts appearing on the record and even
referred to in the Tribunal’s order and the statenments of
the case. There is no warrant for such suggestion
199

The |anguage of the question clearly indicates that the
guestion of law has to be deternmined " on the facts of this
case." To accede to the contention of the assessee, wll
I nvol ve the undue cutting down of the scope of the question
by altering its language. Seeing that the H gh  Court
permtted this argunent to be advanced before them we are
not prepared to shut it out.

Sri Kolah then contends that the requisite facts, on | which
this branch of the argument may be based, are not to be
found in the order of the Tribunal and the statements of the
case and, therefore, this argunent shoul d not be
ent ert ai ned. There woul d have been considerable force in
this contention if the facts necessary to support the new
argunent advanced by the Revenue were not on the record.
But such is not the cases here as will be presently shown.
The High Court conceded that if t he assessee had requested
the Governnent to send the cheques by post then it would
have nmde the post-office its agent and in that event the
posting of the cheques by the Governnent at Del hi woul d have
been delivery of the cheques to the assessee in Del hi. The
Hi gh Court, however, held that there was no finding by the
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Tribunal that it point of fact the assessee had ever
requested the Governnment to send the cheques by post and
that that being the position it could not be said that the
cheques had been delivered to the assessee in Delhi. In our
opi nion, for reasons to be presently stated, this part of
the decision of the H gh Court cannot be supported on facts
and its concl usion cannot be sustained in | aw

Turning to the order of the Tribunal we find the follow ng
passages:

" Al paynents for the goods supplied were nmade by cheques
drawn by the CGovernnent departnment at Del hi on the Reserve
Bank of India, Bonmbay Branch. The cheques were received by
the assessee Conpany in its office in Aundh State."

The finding of fact recorded in the first statenent of the
case al so comprises thefollowing (inter alia):

" These cheques were received by the assessee Conpany at its
office in Aundh State by post,"

200

The finding of fact in paragraph 3 of the Supplenentary
St at ement'_of the case is thus recorded:

" 3. The assessee conpany used to subnmt the bills and on
the form of the bill it used to wite "Kindly remt the
amount by a cheque in-our favour on any bank in Bonbay.

The question for our consideration is as to what, on the
legal principles /laid down in judicial decisions, these
findi ngs of fact anmount to.

In Norman v. Rickets(l), the creditor carrying on business
as mlliner in Bond Street wote to one of the custonmers who
resided in Suffol k saying the favour

of a cheque within a week w Il oblige." The  custoner upon

such request sent a cheque for the anbunt by post. The
cheque was stolen in the transit and was paid by the Bank to
the thief. It wll be noted that there was no express

request to send the cheque by the post, but nevertheless it
was hel d that the sendi ng of the cheque by post was paynent.
On appeal the Court of Appeal upheld the trial Court and
observed

" An express request to send through the post  was not
necessary. If what the plaintiffs said anpbunted to a
request to send the cheque by the post, then there was
payment. To answer that question the existing circunstances
must be | ooked at. A mlliner in London wote to a lady in
Suffolk asking for a cheque. Did that Iletter reasonably
| ead the lady to suppose, and did she suppose that she night
send the cheque by post? She could not suppose that she was
to send a nessenger with it or cone up to London -herself.
The only reasonabl e and proper meaning to be attached to it,
what ever ©Madanme phillipe m ght have intended was that she
was to send the cheque by post. She, therefore,  reasonably
beli eved that she was invited to send her cheque by / post,
and she did what she was asked to do. Consequently what she
did amobunted to paynent."

In Thairlwal v. The Great Northern Railway Co.,(2) the
directors by their report reconmrended (a) the decl aration of
di vidend at certain rates, and (b) the

(1) (1886) 3 T.L.R 182.

(2) L.R (1910) 2 K. B, 509.

despatch of dividend warrants by post. At the half vyearly
general neeting the sharehol ders passed a resolution that
di vidends be declared at certain altered rates but said
not hing about sending the same by post. Dividend warrants
were sent to a stock-holder by post but it was lost in the
post. Bray J., held that in the circunstances there was a
request by the stock-holder to the conmpany to pay the anount
due to himby nmeans of a warrant sent by post. The case of
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Badi sche Anilin Und Soda Fabrik v. Basle Chemi cal Wrks(1),
was concerned with a Swiss seller who was asked to send the
goods by post to England which he did. The goods were,
manuf actured according to an invention protected by an

English Patent. The question was as to who brought the
goods to England so as to be liable to an action for
i nfringement. It was held that the post-office was the

agent of the English buyer and, therefore, the Swiss seller
could not be sued. After stating that the seller had sent
the goods in pursuance of the order fromthe buyer to a
particular named carrier nanely the post-office which, is
after all only a carrier of parcels like any other carrier
Lord Hal sbury at p. 204 said:

It is not necessary that the carrier should have been naned.
If, according to the ordinary course of delivery, the
carrier would be the person who would receive it, that would
be just as good, for the purpose of the argunent, as if the
carri er  had been actual |y named; but we have not to consider
that question here, because the carrier is naned. Then, for
what reason aml to depart fromthe well-known and recog-
ni sed principle of |aw that, under these circunstances, when
goods are delivered by the order of the buyer to a naned
carrier, fromthat nmoment the goods vest in the buyer ?"

The decision in Conber v. Leyland(2), is very inmportant for
our purpose in that it explains the meaning and inplication

of the word " remt " which is the word used by the assessee
when it requested the Governnment Departnment to " renit " the
amount by cheque. There

(1) L.R [1898] A .C 200.

26

(2) L.R [1898] A . C. 524,
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was in that case no express reference to the post-office at
all. Said Lord Herschell, at p. 530:

"l cannot doubt that the word "remt there neans this and
not hi ng beyond this-that the bank post bills, when obtained
in favour of the plaintiffs, should be sent in the /ordinary
course and the ordinary manner in which such docunents are
sent by commercial nen, nanely, by mail, and that as soon as
that had been done all obligation and-all liability of the
def endant ceased. | think it is inpossible on these words
to mmintain that there was an obligationand a liability
i ncumrbent upon himuntil those bank post bills had reached
the hands of the plaintiffs in Engl and.

In Mtchell Henry v. Norwi ch Union Life Ilnsurance Society
Ltd. (1), the defendants sent a witten notice. to the
plaintiff stating that the sum of pound 48-5-8d which would
shortly becone due should be paid at their office and asking
the plaintiff " when remtting " to return the notice
There was no express request to send the anmount by /post.
Bai | hache J. held that by the use of the word" renitting"
the defendants had inpliedly authorised the plaintiff to pay
them by sending the noney through the post in the ordinary
way in which noney was remtted by post, but that it was not
usual to send so large a sumin Treasury notes by post.
Apart from the inpropriety of sending a large anmount in
Treasury notes by post, this case does support the view that
the request by the creditor " to renmit " the anmount due,
wi thout nore, is tantamount to a request to send the anount
by post. This decision was upheld by the Court of Appeal
On the other hand if there be no express or inplied request
by the creditor to send the anmbunt by post the nere posting
of a hundi duly endorsed in favour of the addressee does not
operate as delivery of the hundi to the addressee so as to
pass the title in the hundi to the addressee, for the post-
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office in such circunstances does not becone the agent of
the addressee. The case of Thorappa v. Uredrmalji (2) is an
instance on this point. 1In the case of ex parte Cote (3)
al so there was no request by the addressee to

(1) L.R [1918] 2 K. B. 67.

(2) (21923) 25 Bom L.R 604.

(3) L.R (1873) 9 Ch. App. 27.

203

send the bills by post. The result of the various judicia
decisions are summarised in Benjanmin on Sale, 8th Edition
pp. 769-77 1, and in Chalner’'s Bills of Exchange, 12th
Edition, pp. 51-52.

A good deal of stress is laid by Sri Kolah on what he says
is the basic difference between the postal regulations in
Engl and and those in India and he insists that the English
deci sions laying down the effect of sending cheques by post
should not be rigidly 'followed here. He points out that in
Engl and” the sender of the cheques has no right to reclaim
the sane after it is posted, —and that, accordi ngly,
i medi at el y-upon the posting of the cheques the post office
beconmes irrevocably the agent of the addressee and that,
therefore, the delivery of the cheque to the post-office is,
in English law, delivery to the addressee. But that, Sri
Kol ah maintains, is not the position under the Indian Post
Ofice Act, 1898. /W have been taken through the different
sections of that Act and the rules nmade thereunder and Sri
Kol ah contends that under the Indian l'aw the sender has the
right to reclaimthe letter until it-is actually delivered
to the addressee and, therefore, until that time the post-
office remains the agent of the sender and consequently the
posting of a cheque cannot in-India be regarded as  delivery
of the cheque to the addressee. W nmay, however, point out
that this right of the sender, on which so much stress and
i mportance are laid by the | earned advocate, is by no ' neans
an absolute right, for it is left entirely to t he
authorities to decide whether a |letter once posted should be
returned to the sender. This very narrow and qualified
right can hardly be regarded as bringi ng about a position so
different from that prevailing in England as to make the
English decisions wholly inapplicable. It —my also be
mentioned that in spite of such contention the English
deci sions have been adopted by the Courts in 1India, e.qg.
Thorappa v. Uredmalji (supra) and the Indian Cotton _Conpany
Ltd. v. Hari Poonjoo (1). It is, however, not necessary to
pursue this line of reasoning any further for the principles
underlying the English decisions are clearly consonant wth
the provisions of

(1) I1.L,R 1937 Bom 763.
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the Indian law. There can be no doubt that as between the
sender and the addressee it is the request of the "addressee
that the cheque be sent by post that makes the post-office
the agent of the, addressee. After ’'such request the
addressee cannot be heard to say that the post-office was
not his agent and, therefore, the loss of the cheque in
transit must fall on the sender on the specious plea that
the sender having the very limted right to reclaim the
cheque ' Under the Post-Ofice Act, 1898, the post-office was
his agent, when in fact there was no such recl amation. O
course if there be no such request, express or inplied, then
the delivery of the letter or the cheque to the. post-office
is delivery to the agent of the sender hinself. Apart from
this principle of agency there is another principle which
makes the delivery of the cheque to the post-office at the
request of the addressee a delivery to himand that is that
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by posting the cheque in pursuance of the request of the
creditor the debtor performs his obligation in the nanner
prescribed and sanctioned by the creditor and thereby
di scharges the contract by such performance (see section 50
of the Indian Contract Act and illustration (d) thereto).

Sri Kol ah points out that when the Indian Contract Act,
1872, was passed, the Indian Post-Office Act, 1866, was in
force. He has taken us through the rel evant provisions of
that old Act and he points out that those provisions were
quite different fromthose of the present Act. According to
him illustration (d) to section 50 of the Indian Contract
Act must, after the passing of the Act of 1898, be taken to
have becone inappropriate, obsolete and incorrect. W do
not think, that there is any basic difference between the
two Acts in respect of the nmatter under discussion. It.
does not appear to us that the Act of 1898 enlarges the
right of the sender to reclaimthe postal article to sub an

extent as to nullify illustration (d) or otherwi se to affect
the wel ' known _general principle that a contractua
obl i gation is discharged by the perfornmance of t he

engagenent or pronise .in the nanner prescri bed or

sanctioned by the proni see.
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Applying the above principles to the facts found by the
Tri bunal the position appears to be this. The engagenent of
the CGovernnment was to make paynment by cheques. The cheques
were drawn in Del hi and received by the assessee in Aundh by
post. According to the course of business usage in genera

to which, as part  of the surrounding circumst ances,
attention has to be paid under the authorities cited above,
the parties nust have intended that the cheques should be
sent by post which is the usual and nornmal agency for trans-
m ssion of such articles and according to the Tribunal’s
findings they -were in fact received by the assessee by
post . Apart fromthe inplication of an agreenent arising
from such business usage the assessee expressly. requested
the Governnent to "remt " theiamounts of the bills by
cheques. This, on the authorities cited above, clearly
amounted in effect to an express request by the assessee to

send the cheques by post. The Governnent did act according

to such request and posted the cheques in Del hi. It can
scarcely be suggested w th-any senblance of reasonable
plausibility that cheques drawn in Delhi and actually
received by post in Aundh would in the nornmal course  of
busi ness be posted in sone place outside  British _India.
This posting in Delhi, in law, anmounted to paynent in Del hi.
In this view of the matter the referred question should,
with respect, have been answered by the High Court in._the
affirmative. W, therefore, allow the appeal and answer the
guestion accordingly. In view of the fact that t he
appel l ant has failed in the nmain argunment but has “succeeded
on a new one we think no order should be made as to | costs
except that each party should bear and pay his or its own
costs before us as well as before the H gh Court.

Appeal all owed.
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