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S.B. SINHA,  J :

Davamani (the deceased) was the wife of the appellant herein. She
admittedly committed suicide on 14.03.1994. They were married on
04.09.1992. The deceased gave birth to a female child at Pondicherry in
July 1993. The appel |l ant” for one reason or the other did not bring her back
fromher maternal home for a period of about eight nonths. She was
brought back in February 1994. According to the appellant, the deceased
proposed to go back to her nother’s house to see her nother which he
refused stating that she had conme back only a nonth back

It is not in dispute that at the tinme when the deceased committed
sui ci de neither the appellant nor his nother was present in the house.
Sonehow or the other the people of the neighbourhood canme to know about
it. They broke open the door and found the dead body. The deceased
conmitted suicide at about 1 p.m. The nother of the appellant cane back
at 3.30 p.m

It also stands admitted that the fam |y menbers of the deceased,
nanely, her nmother (PW7), sister (PW8), maternal uncle (PW6), another
relative (PW9), and brother (who was not exam ned), cane to the house and
all owed the cremation of the dead body in his village: They took back al
the articles which were given to her at the time of or after the marriage. No
first information report was | odged by them The police was inforned by
the appellant hinself whereupon a case under Section 176 of the Code of
Crimnal Procedure was initiated. The matter was al so consi dered by
panchayat. One Raj araj an Veerasany, Deputy Tahsil dar-cum Executive
Magi strate, (PW14), conducted an enquiry. -~ He exam ned the prosecution
wi t nesses and others. He submitted a report before the Station House
Oficer, Mettupal ayam Police Station on or about 15.03.1994 wherein he is
said to have rai sed sone suspicion as regards the death of the said
Davamani. In his report, it was stated
"\ 005. Further, their statenents also stress the harassnent
for want of dowy. The Panchayatars statenent does not
clear the doubts as they are not aware of any facts and
they could not confirmthat there are no probl ens
bet ween t he deceased and her husband. There is an
injury on the right hand side of the neck of the deceased
and an internal injuries could be traced out only in the
post nortemreport.

In ny opinion, | suspect that there could be
harassment for demand of dowy by the in-laws and
husband of the deceased, based on the statenents
recorded in this regard. Hence, in ny opinion, this could
be a case of dowy death\ 005"
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On the basis of the suspicion expressed by him a case under Section
304B of the Indian Penal Code canme to be registered agai nst the appell ant
alone. H s nother was not made an accused. She was nmade a prosecution
wi tness. She was exam ned on behal f of the prosecution as PW1. It is
furthernmore not in dispute that an investigation into the offence was required
to be carried out by a Superintendent of Police. Upon the said report of PW
14, Snt. Anita Roy, Superintendent of Police (PW10), took up the
i nvestigation. She was not conversant with the |l ocal |anguage. She went to
the village Kilinchi kuppam and exami ned the nother, sister and brother of
the deceased. The Circle Inspector Mini sam and Head Constabl e
Ramaswam (PW 15) acconpanied her. Admittedly, the evidences of the
Wi t nesses were recorded by the said PW15. They were said to have been
translated in English. Although, according to PW10, she verified the said
statenments, but did not state as to how she did it. PW10 and PW 11 being
not available at that tine in the village, were asked to cone to Pondicherry.
PWNos. 7, 10 and 11 visited Pondicherry on 8.05.1994. Their statements
were said to have been recorded by PW15, in her presence. The said
statenments were also allegedly translated. She again allegedly verified the
sai d statenents wi thout disclosing the node and nanner thereof. Upon
conpl etion of the investigation a chargesheet was fil ed.

The | earned Sessions Judge franed the foll owi ng charge agai nst the
appel | ant :

"That you from4.9.1992 to 14. 3.1994 had
subj ected your w fe Davanmani to cruelty and harassnent
in connection with dowy dermand and had driven her to
conmit suicide by hanging at her residence at
Shanmugapur am on 14.3.1994 between 8-15 and 13-00
hours which occurred within seven years of her marriage
and that you thereby conm tted an of fence puni shable
under Section 304B of the Indian Penal Code and wi thin
ny cogni zance. "

In support of its case, the prosecution exam ned Kasi ammal (PW1),
Amudha (PW2), Arunugham (PW3), Seethapathy (PW6), Amaravath
(PW7), Chandrakantha (PW8) and Jaya (PW9)

In this case three witnesses were also exam ned on behal f of the
prosecuti on who instead of supporting its case directly or indirectly
supported the case of the appellant herein. PW1-is the nother of the
appellant. PW2 is a neighbour and PW3 was a teacher of the village, who
hi nsel f had even, according to prosecution w tnesses, been denmandi ng
dowry. We would refer to their depositions before the court a little later.

We woul d, however, at this stage notice the deposition of those
wi t nesses who supported the case of the prosecution conpletely.

PW?7 is the nmother of the deceased. She was, presumably her best
friend. It is expected that the deceased woul d share her agonies wth her
not her only.

Three periods are involved in this case. The marriage took place on
04.09.1992. The deceased stayed with her husband for about seven nonths,
i.e., upto February 1994. According to PW7 they were living happily
during that period. The deceased went back to her nother’s place for
delivery of a child. She delivered a child in a hospital. According to the
deceased’ s nother the appellant came and saw the child. She was |ater on
di scharged fromthe hospital after informng the appellant. The deceased
stayed with her nother from March 1993 to February 1994.

The incident took place on 14.03.1994.

So far as denmand of dowy is concerned, allegedly a denand was
made of 8 sovereign of gold. One witness PW9, Jaya, however, states that
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the accused party demanded 9 sovereigns. It was stated by other prosecution
wi tnesses that 6.5 sovereign of gold was given at the tine of marriage,

wher eas according to PW9 only five sovereign of gold was given. Another
demand by way of dowy was said to be in the formof a silk saree as it was
mssing at the time of marriage and the groonis famly wanted themto

pur chase a new sar ee.

We nmay notice that no witness stated that the demand of dowy was
nmade by the appellant hinself. Evidence brought on record by the
prosecution as regard the alleged demand of dowy is : (i) PW3
Arunmugham had been denmandi ng dowy; (ii) a denmand was nmade al so by
the brother of the accused; and (iii) the hearsay evidence of PW that the
deceased herself told that she was being harassed for demand of dowy.

It is of some significance to note that the nother of the deceased
categorically stated

"\ 005The accused has not demanded for the jewels and
saree. The teacher only demanded. The teacher is
responsi bl e for my daughter’s death."

It is furthernore of sonme significance to note that a categorica

statenment was nade by PW?7 that when PW3 had visited her house and

denmanded a silk saree and jewels, she had told himthat she woul d ask her
son-in-1law regarding the sane which denpnstrate that she had confidence in
him It is not her case that at any point of time she had asked the appellant
as regard any demand of dowy made by him

PW6 is the maternal uncle of the deceased.  Hi s evidence cannot at

all be relied upon as what he stated in his deposition had not been stated by
hi m before the investigating officer or before the Deputy Tehsildar. He, in
hi s deposition, went beyond the prosecution case. According to him the
accused and his fam |y denanded TVS Moped, Cot, Bureau, Ginder and

vessel s made of stainless steel.~ No such case was nmade out by the famly
menbers of the deceased. According to him when he visited the deceased

six nonths after the marriage, she had all egedly informed hi mabout being
beaten by the appellant and demanding of remai ning 1.5 sovereign of gold
jewels. He spoke about giving of = sovereign of gold during Val ai kappu
function.

The said function is indisputably held when the wonan i s about seven

nonths’ pregnant. It may, therefore, be that = sovereign of gold m ght have
been given as a customary gift. He is said to have been-inforned that it was
PW 3 al one who came to his sister’s house and demanded the bal ance of

jewels and a silk saree which had been missing at the time of marriage.

Even this witness, thus, did not say that the said teacher was maki ng any
demand on behal f of the appellant.

As noticed hereinbefore, according to PW7, she believed that the
cause of death of the deceased was the denand of dowy nade by PW 3.

PW8 is the sister of the deceased. She visited her sister three nonths
after marriage and was allegedly told by her that her in laws had been
demandi ng t he bal ance of jewels which had been agreed to by them At that
time admttedly no allegation was nmade by her as regard harassnent neted
out to her by anybody far |ess the appellant herein

PW9 is the aunt of the deceased. She was exam ned by the

Superi ntendent of Police three nmonths after the death of the deceased
Davamani . She of course told about the alleged torture neted out to the
deceased by the appellant for not giving the balance jewels but her evidence,
in our considered view, is not reliable. Evidence |ed by prosecution, thus,
failed to establish involvenent of the Appellant as regards the alleged
demand of dowry.
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We nmay now scrutinize the evidence | ed by the prosecution as regards
the all eged harassment of the deceased.

The not her of the deceased did not depose that she had ever been

intimated by the deceased about harassment neted out toher. She is said to
have received the information fromher son who was not exam ned. Her

evi dence, thus, being hearsay in nature is inadmissible in evidence. She
all egedly came to know about the alleged harassnent through her son and
daughter only. PW8, however, does not say that she had ever stated the
same to her nmother. PW7' s statenment as regard harassnent, thus, is not
adm ssible at all

We have noticed herei nbefore that when PW8 visited the deceased

for the first tine, i.e., three nonths after the marriage, she did not speak
about any harassnent. Only when she allegedly canme to see her sister after

the delivery of the child and asked as to how she was, she allegedly cried
stating that she was in apprehension of danger to life. She is said to have
nmade a simlar statenent before the police also but in relation thereto no date
or nonth was nentioned. She deposed that she allegedly had told the

Tahsi | dar-that the deceased was beaten up by the appellant; but no such
statenent appeared to have been made. She in her evidence categorically

stated that

"\ 005When | invited ny sister to cone to ny house al ong
wi th her husband, she told that her husband woul d cone
only after his nother in law cone and go to his

house\ 005. "

The expl anation offered by the accused is exactly the sane. W for
the reasons nentioned herei nbefore, do not intend to place any reliance on
the statement of PW9 even on this score.

W may at this juncture may notice the peculiar features of the case.

PW1, the nother of the accused and PW3, the teacher, who were

responsi ble for the demand of dowy had not been nade accused in the case.
They have been exam ned as prosecution witnesses. 'PW1 has not even

been decl ared hostile. She was exanined by the prosecution, ‘as presumably
bef ore the police because she had deposed against the accused and in

support of the prosecution. As regards the suicide conmmitted by the
deceased, she offered an expl anati on not as a defence witness but as a
prosecution witness stating that after a nonth of her com ng back after
delivery of child, the deceased had requested her son to permt her to go to
her parents’ house, but he had told her that she could do so only after her
parents cone to their house but despite the same she had been insisting to
visit her parents. According to PW1 she was a short tempered girl. She
categorically stated that she commtted suicide for not being allowed to go to
her parents house by the appellant and there was no other reason therefor.
PW?2 is another witness, who was exam ned by the prosecution. | She

was the | ast person to see the deceased. According to her at about 12.30
p.m, she visited her house. She was in nornmal nood. | She al so bears
testinmony that the couple had been | eading a happy life. She had al so not
been decl ared hostile by the prosecution

PW3 is the teacher, who according to PW7 was sol ely responsible
for causing her daughter’s death. He was declared hostile. He had been
exam ned by the police as al so by the Superintendent of Police. He
categorically stated that there had never been any problem as regard dowy
nor any conpl aint was nmade by the appellant to the deceased s fam |y about
m ssing of the silk saree. Although he was declared hostile, only sone
suggestions were given to him In fact he had not been cross-exam ned in the
true sense of the term His attention had not been drawn to his earlier
statenments, if any, before the police or before the Deputy Tahsildar. Wy he
was exam ned as a prosecution witness and why he was declared hostile is
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not known.

In the aforenentioned factual backdrop, we have to consider as to
whet her a case has been nade out for conviction of the appellant under
Section 304-B of the Indian Penal Code, which reads as under

"304B. Dowy death.-(1) Where the death of a
worran i s caused by any burns or bodily injury or occurs
ot herwi se than under normal circunstances wthin seven
years of her marriage and it is shown that soon before her
death she was subjected to cruelty or harassment by her
husband or any relative of her husband for, or in
connection, any demand for dowy, such death shall be
called "dowy death", and such husband or relative shal
be deened to have caused her death.

Expl anation.- For the purpose of this sub-section,
"dowy" shall have the same nmeaning as in section 2 of
the Dowry Prohibition Act, 1961 (28 of 1961).

(2) Whosoever commits dowy death shall be
puni shed with inprisonment for a termwhich shall not
be | ess than seven years but which may extend to
i mprisonnment for life."

The essential ingredients of the said offence, therefore, are (i) death of

a wonman nust have been caused by any burns or bodily injury or otherw se

than under normal circumstances; (ii) such death rmust have been occurred
within seven years of marriage (iii) soon before her death she was subjected
to cruelty or harassnment by her husband or relative of her husband; (iv) such
cruelty or harassnent nust be-in connection with the demand of dowy; and

(v) such cruelty is shown to have been neted out to the wonman soon before

her deat h.

The significant words are "soon before her death". Here, it was, thus,
necessary for the prosecution to establish that the deceased nmust have been
subjected to cruelty or harassnent by her husband or relative of her husband
soon before her death.

It is nowwell-settled in view of a catena of decisions of this Court
that what would constitute 'soon before her death’ depends upon the facts
and circunstances of each case.

W& woul d exam ne some of them

In State of A.P. v. Raj Gopal Asawa and Another [(2004) 4 SCC 470],
it is stated :

"10. Section 113-B of the Evidence Act is also

rel evant for the case at hand. Both Section 304-B | PC
and Section 113-B of the Evidence Act were inserted as
noted earlier by Dowy Prohibition (Arendnent) Act 43
of 1986 with a view to conbat the increasing nmenace of
dowry deaths. Section 113-B reads as foll ows:

"113-B. Presunption as to dowy death.\027Wen the
guestion is whether a person has conmitted the dowy
death of a wonman and it is shown that soon before her
deat h such woman has been subjected by such person to
cruelty or harassnent for, or in connection wth, any
demand for dowy, the court shall presume that such
person had caused the dowy death.

Expl anati on.\ 027For the purposes of this section ’'dowy
death’ shall have the same neaning as in Section 304-B
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of the Indian Penal Code (45 of 1860)."

The necessity for insertion of the two provisions has been
anply anal ysed by the Law Commission of India inits

21st Report dated 10-8-1988 on "Dowy Deaths and Law

Ref ornf. Keeping in view the inpedinment in the pre-
existing law in securing evidence to prove dowy-rel ated
deaths, the legislature thought it wise to insert a provision
relating to presunption of dowy death on proof of

certain essentials. It is in this background that
presunptive Section 113-B in the Evidence Act has been
inserted. As per the definition of "dowy death" in
Section 304-B I PC and the wording in the presunptive
Section 113-B of the Evidence Act, one of the essentia

i ngredi ents, anongst others, .in both the provisions is that
t he woman concerned nmust have been "soon before her

deat h" subjected to cruelty or -harassment "for, or in
connection with, the demand for dowy". Presunption

under Section 113-Bis a presunption of |aw. On proof of
the essentials nentioned therein, it becones obligatory

on the court to raise a presunption that the accused
caused the dowy death. The presunption shall be raised
only on proof of the follow ng essentials:

(1) The question before the court nust be whether the
accused has comitted the dowy death of a woman.

(This means that the presunption can be raised only if
the accused is being tried for the offence under Section
304-B I PC.)

(2) The woman was subjected to cruelty or
harassnment by her husband or his relatives.

(3) Such cruelty or harassnment was for, or in
connection with, any demand for dowy.

(4) Such cruelty or harassnment was soon before her
deat h. "

[See also Harjit Singh v. State of Punjab [(2006) 1 SCC 463]

In Kanesh Panjiyar alias Kam esh Panjiyar v. State of Bihar [(2005)
2 SCC 388], this Court opined

"12. Consequences of cruelty which are likely to-drive

a wonan to commit suicide or to cause grave injury or
danger to life, linb or health, whether nental or physica
of the woman is required to be established in order to
bring home the application of Section 498-A | PC

Cruelty has been defined in the Explanation for the

pur pose of Section 498-A. Substantive Section 498-A

| PC and presunptive Section 113-A of the Evidence Act
have been inserted in the respective statutes by the
Crimnal Law (Second Anendment) Act, 1983. It is to be
noted that Sections 304-B and 498-A | PC cannot be held
to be nmutually inclusive. These provisions deal with two
di stinct offences. It is true that cruelty is a comon
essential to both the sections and that has to be proved.
The Expl anation to Section 498-A gives the neani ng of
"cruelty”. In Section 304-B there is no such expl anation
about the nmeaning of "cruelty". But having regard to the
conmon background to these offences it has to be taken
that the nmeaning of "cruelty" or "harassment" is the sane
as prescribed in the Explanation to Section 498-A under
which "cruelty" by itself amounts to an of fence. Under
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Section 304-B it is "dowy death" that is punishable and
such death shoul d have occurred within seven years of
marriage. No such period is nentioned in Section 498-A.

If the case is established, there can be a conviction under
both the sections. (See Akula Ravinder v. State of A P.1)
Peri od of operation of Section 113-A of the Evidence Act

is seven years, presunption arises when a wonan

conmits suicide within a period of seven years fromthe
date of marriage."

In the decision of this Court in Sudhakar and Another v. State of

Mahar ashtra [(2000) 6 SCC 671] whereupon M. R Sundaravardan relied

this Court opined that the proxinity test is one of the tests which nust be
held to be applicable for the purpose of consideration as to whether such a
statenment of a deceased shoul'd be relied upon or not. Therein, Sethi, J.,
speaking for a 3-Judge Bench of-this Court held that only because allegedly
the deceased nade a statenent giving out circunstances in which she was

al l egedl y raped by two accused, which was recorded by police 11 days after
the occurrence whereas she conm tted suicide about 5-1/2 nonths

thereafter, it-would not [ead to the conclusion that rape upon her was the
reason for commission of her committing suicide, stating:

"11. There is no | egal evidence on record that the
prosecutrix at or about the time of naking the
statenment had di scl osed her mind for comitting
sui cide allegedly on account of the humiliation to
whi ch she was subjected to on account of the rape
conmitted on her person. The prosecution

evi dence does not even disclose the cause of ‘death
of the deceased. The circunstances stated in

Exhi bit P-59 do not suggest that a person naking
such a statenment woul d, under the norna

ci rcunst ances, commit suicide after norethan
five-and-a-half nonths. The Hi gh Court was,
therefore, not justified in relying upon Exhibit P-
59 as a dying declaration holding that the said
statenment was in series of circumstances of the
transaction which resulted in the death of the
deceased on 21-12-1994. The conviction of the
persons accused of of fences cannot be based upon
conj ectures and suspi cions. Statenment Exhibit P-59
if not treated as a dying declaration, there is no
cogent and reliable evidence which can connect

the accused with the commi ssion of the crine\005"

The said decision is, therefore, of no assistance to the prosecution

The conduct of the family nmenbers of the deceased, in the
af orementi oned backdrop, assunes inportance. They'did not nake any

conpl aint thenmselves. It was the appellant who | odged the first information
report. On the basis of the said first information report, an investigation
must have been commenced. It was stated to be a case of unnatural death.

However, an enquiry was made by the Tahsildar. Before himonly for the
first tine, some statenments had been nade by sone of the prosecution

wi tnesses. W have noticed hereinbefore that the nenbers of the Panchayat
did not state anything about the cause of the death. The Tahsildar in his
report nentioned about an injury "on the right hand side of the neck" of the
deceased. No such injury was found in the post nortemreport. He in his
evi dence as PW 14 categorically stated

"\005In nmy report, | have exam ned sonme w tnesses who
have not stated that Dawarmani was ill-treated by her
nmot her-in-law. .."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 9

His evidence in this behalf is not very clear, when he stated
"\ 0051 have not received any information when |I exam ned

5 persons who are residing in the local area that the

death m ght not have been happened due to dowy..."

He further stated

"\ 0051 n my enquiry, Chandrakantha has stated that
Dawarmani was beaten up by her husband demandi ng =

soverei gn of gold Jhinki.  Chandrakantha went to her
sister house 10 days before the death and she was told by
her sister that she was-well. In ny report, | have not

stated that Chandrakantha was told by her sister
Dawamani that she was wel'l while weeping. Wen

exam ned Seet hapat hy he has not stated that Dawaman

was ill treated and beaten up by her husband for dowy.
In the examinati on of Amarvathy, she has not stated that
Dawarmani returned to her nother-in-law s house for one
nonth and she was ill treated for dow y\005"

It, therefore, appears that no cogent evidence had been adduced by the
prosecution to establish that the appel l'ant had demanded any dowry. It
woul d bear repetition to state that according to the nother of the deceased,
PW7 only PW3 demanded dowy and only he was responsible for the

death of her daughter. |If that be so, he shoul d have al so been prosecuted.

The trial court has not given-any cogent reason for dishbelieving the

evi dence of PW1; upon whom even the prosecution placed reliance. The
statement of PW1 that the deceased was short tenpered girl has not been

di scarded. The statenent of PW2 that even = hour before committing

sui ci de the deceased behaved normally had al so not been taken into

consi deration. The prosecution did not cross-exanm ne PW3, except nmaking
sonme suggestions; although he was declared hostile. Even the trial court did
not discard the explanation given by the accused as regard suicide of the
deceased. It proceeded on the basis that there was no evi dence either
directly or indirectly as regard harassment or cruelty conmitted by the
appel | ant against his wife and there are only circunstantial evidence
therefor. The necessary ingredients of circunmstantial evidence for hol ding
the appellant guilty of comm ssion of the offence had not been deliberated
upon either by the trial court or by the H gh Court. Even an attenpt had
been made to show that the accused had on an earlier occasion tried to

nmur der the deceased but the same was found to be false by the trial court

hol ding that there was no evidence that the "accused had already attenpted
to burn away his wife". The trial court opined

"\ 005The fact that the deceased was living with her

not her for about eight nonths after delivery woul d speak
vol umes of the m sunderstandi ng between the accused

and his w fe\005."

If it was a case of m sunderstandi ng between the accused and the
deceased, the sanme would not autonmatically |lead to the conclusion that the
appel l ant had cormtted an of fence under Section 304-B of the Indian Pena
Code. The | aw does not raise any such presunption

The trial court proceeded on the basis that as if PW3 was acting as a

nessenger, although there was no evidence in this behalf. It was held by the
trial court that 'the insistence of the PW3 reveal ed that what was demanded
by PW3 was a dowy demand’. W fail to understand as to how a so-called

m sunder st andi ng or a hypot hesis coul d be made the basis for conviction.
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There was no reason to disbelieve that the defence version that the
cause of death was that she had insisted to go to her nother’s house but she
was not allowed, was plausible.

Having regard to the peculiar features of the case, we are of the
opi nion that denand of dowy or any harassnent being the cause for the
death of the deceased, cannot be said to have been established beyond al
reasonabl e doubt .

For the reasons aforenentioned, the inpugned judgnent cannot be
sustai ned, which is set aside accordingly. The appeal is allowed. The
appel l ant shall be set at |liberty forthwith unless wanted in connection with
any other case.




