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ACT:

Appeal - - suprene Court - - Abat enent - - Deat h of one of
respondents Legal representatives not inpleaded in tine-
Appeal whet her abates as a whol e-Considerations-Order- 41
Rule 4 Code of Givil Procedure, applicability of.

HEADNOTE:

G (defendant First Party) sold a houseto the plaintiff in
1931 for a consideration of Rs. 99,995, out of which Rs.
23,000 were paid to G Subsequently G sold the house to the
def endants Second Party. The plaintiff’'s prayed in the suit
for (1) a decree for specific performance in favour of the
plaintiffs agai nst defendants, and (2) in the alternative a
decree agai nst defendant First Party for a sumof Rs. 44,6688
with interest. The trial Court held that the defendant
First Party had broken the contract with the Plaintiffs and
that defendants Second Party had failed to prove that they
had paid the consideration noney in good faith and w thout
notice of the contract. In the result the trial court
passed a decree for specific performance of contract of sale
regarding the disputed property for a sumof Rs.” 1,00, 000,
and the defendants were directed to execute and register a
deed of sale for the sale in favour of the plaintiffs on
payment of the bal ance of the price. The court further
observed that if it had refused the main relief clained by
the plaintiffs it would have allowed the alternative /plea.
The appeal of the defendants Second Party in the High Court
abated as a result of the non-inpleadnment of the ' |ega
representatives of one of the appellants who died. The
def endants Second Party filed an appeal in this Court by
speci al leave., During the pendency of the appeal G who was
i npl eaded as respondent No. 3 died. The advocate of
respondent No. 1 to the appeal filed an application for
di smissal of the appeal for non-prosecution as the |ega
representatives of deceased respondent No. 3 had not been
brought on record. The appellants then noved an application
for substitution of the |egal representatives of G deceased
end subsequently noved anot her application for condonation
of del ay. The Court dismissed the application for
substitution. It was urged on behalf of the respondents
that the appeal had abated as a whol e, The appellants on the
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other hand contended that (i) the appeal could continue
agai nst the renmaining respondents as G was not a necessary
party, and (ii) the decree of the trial court could be set
aside on the basis of the provision in order 41 Rule 4 Code
of Civil Procedure.

Di sm ssing the appeal

HELD : (i) It is difficult to sustain the argunent that the
vendor is not a necessary party when, according to the view
accepted by this Court, the conveyance has to be executed by
hi m al t hough t he subsequent purchaser has also to join so as
to pass on the title which resides in himto the plaintiffs.
If there are any special covenants and conditions agreed
upon in the contract for sale between the original purchaser
and the vendor those have to be incorporated in the sale
bet ween the origi nal purchaser and the vendor although it is
only the vendor who will enter into themand the subsequent

purchaser wll not-join'in those special covenants,. But
wi t hout the vendor joining in the execution of the sale deed
speci a

106 5

covenants, if-any, between himand the original purchaser

cannot be incorporated in the sale deed.

The whole idea andthe purpose underlying a decree for
specific performance is-that if a decree for such a relief
is granted the person who has agreed to purchase the
property, should be put in the sane position which would
have obtained in case the contracting parties, i.e., vendor
and purchaser had, pursuant to the agreement, executed a
deed of sale and conpleted it inevery way. Therefore it is
essential that the vendor nust-join in the execution of the
sale deed. If that be so, it -is not possible to conprehend
how he is not a necessary party. At any rate, . in the
presence of the relief for a decree for refund of the anount
paid by way of Dart considerationin the present case, the
vendor woul d be a necessary party. No such relief could be
granted in his absence nor could it be granted even if the
appeal succeeded and the decree for specific performance was
set aside. [1070 A

CGouri shankar- & Others v. IbrahimAli, Al.R 1929 Nag. 298,
Kafiladdin & Gthers v. Samiraddin & Others, A-l.R 1936 Cal
67, Lala Durga Prasad & Another v. Lala Deep Chand & O hers,
[1954] S.C.R 360 and R C. Chandi ok & Another v. Chuni  La
Sabharwal & OGthers, [1971] 2 S.C R 573 referred to.

(ii) There was a joint decree in favour of both sets  of
def endants for the receipt of Rs. 77,000. [If the decree for
specific performance was set aside that part of the decree
would also have to go. It was not possible to
understand how that could be done in the absence of the
| egal representatives of the deceased G Mbdreover, the
plaintiffs had clained against G in the alternative, a
decree for substantial amount consisting of the part
consi deration paid and certain other anpbunts. if G had been
alive or if his legal representatives had been inpleaded in
time the court could, while setting aside the decree for
specific performance, grant the alternative prayer which was
only made against G This could not be done now. in these
circunstances Order 4, Rule 4 of the Code of Civil Procedure
could not be of any avail to the appellants. The abatenent
of the appeal, so far as G was concerned, would prove fata
to the entire appeal as ei t her i nconsi st ent and
contradictory decrees would have to be passed or proper
reliefs could not be granted in the absence of a necessary
party against that party or his |legal representatives. [1072
Bl

Ranmeshwar Prasad & Ot hers v. Ms Shyam Beharilal Jagannath &
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Qthers, [1964] 3 S.C.R 549, Panjab v. Nathu Ram [1962] 2
S.CR 636 and Pandit Siri Chand & O hers v. Ms Jagdish
Par shad Ki shin Chand & Gthers, [1966] 3 S.C.R 451 referred
to.

JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeal No. 2203 of
1969.
Appeal by special l|eave fromthe judgment and order dated
April 8, 1958 of the Patna High Court in Appeal from
Original Decree No. 17 of 1948.
S. T. Desai, and R C. Prasad, for the appellants.
L. N. Sinha, Solicitor-Ceneral of India, D. P. Singh
Madhu Sudan Singh and S. C. Agarwal, for respondent No. 1.
V. J. Francis, for respondent- No. 2.
1066
The Judgrment of the Court was delivered by
GROVER, - J. This is an appeal by special |eave from a
judgrment —of the Patna H.gh Court in a suit for specific
performance of a contract for sale of <certain properties
descri bed in Schedul e 1 of the plaint.
The facts to the extent they are material may be stated.
The suit which was filed by Babu Thakur . Prasad Singh &
others in 1943 was on the basis of a contract for sale nmade
in 1931 by Saroda Charan Guha (deceased)-defendants First
Party in the suit and Babu Ambi ka Prasad Singh and others-
def endants second party to whomdefendant first. party had
actually sold the properties - in-dispute. It was alleged,
inter alia, inthe plaint that the total sale consideration
was Rs. 99,995/-. «Qut of that sum Rs. 23,000/- had already
been paid to defendant first party. It was further ' stated
that defendant second party in spite of full know edge of
the agreement between the plaintiffs and the defendant first
party purchased the suit properties for Rs. 1,63,400/by
neans of a deed of sal e dated Decenber 11, 1942. Anmpng the
reliefs which were prayed for were for a decree for specific
performance bei ng passed in favour of the plaintiffs against
the defendants on paynent of a sumof Rs. 55,306.25 paise or
such other amount as the court mght deternmine and if, for
any reason, such a decree be not granted a decree for a sum
of Rs. 44,688/- with interest at 6% fromthe date of the
suit till the date of the realisation be passed against
def endant first party.
A witten statenent was filed on behalf of < the defendants
first party. Therein he admitted receipt of a sum of Rs.
15,000/- only by way of paynent as earnest money or _part
consi derati on. The defence of defendants second party’ was
that being bona fide purchaser for value and having paid
full consideration in good faith and w thout notice of the
alleged contract of sale set up by the plaintiffs the suit
was liable to be dismssed. The trial court decided the
suit by a judgnent dated October 10, 1947. Qut of ~the
i ssues franmed on the pleadings of the parties the follow ng
need be nentioned

"5. Are the plaintiffs guilty of breach of any

of the ternms enbodied in the agreenent.

6. Are defendants second party bona fide
purchasers for consideration w thout notice ?
7. Are the plaintiffs entitled to get a

refund of the ampunt alleged by themto have
been paid to defendant first party or of any
ot her anount ?"

It was found on issue No. 5 that the plaintiffs were not
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guilty of

breach of the terns enbodied in the agreenent of sale and
that it

1067

was defendant first party who had "played false wth the
plaintiffs and sold the disputed property along with others
to defendants second party in Decenber 1942. The entire
liability for the breach of plaintiff’s contract lies upon
M. Guha and not on the plaintiffs. The three issues are
answered accordingly". On issue No. 6 the trial court held
that defendant second party_had failed to prove that they
had paid the consideration noney in good faith and w thout
notice of the contract of 1931. On issue No. 7 the court

observed that it was unnecessary to consider in detail the
alternative relief prayed for. |t proceeded to say :
“ | my, however, incidentally nention in

passing that if l-would have refused to decree
the main relief of the plaintiffs there would
have ~been no difficulty in ny way in passing
decree for the alternative claim against
defendant first —party on account of whose
conduct the conpletion of the sale deed in
f avour of the plaintiffs has been made
X X
i mpossi bl e".
Finally a decree for specific performance was
granted in these
terns :
" The 'plaintiffs shall get a decree for
specific performance of contract  of sal e
regardi ng the di sputed property for a
consi deration of Rs. 1,00,000. The defendants
are directed to execute and register a deed of
sale for the same in favour of the plaintiffs
on paynment of Rs. 77,000 by the latter to the
former and also put the latter in possession
of the sanme".
Three appeals were preferred to the High Court against the
judgment and decree of the trial court. One was by the
defendant first party, the other by the plaintiffs and the
third by defendants second party. It appears that neither
the plaintiffs nor defendants first party prosecuted their
appeal s which were disnssed on the ground of non-
prosecution. |In the appeal filed by defendants second party
one of the appellants Anbica Prasad Singh died in June 1956.
On Septenmber 17, 1956 an application was filed by the other
appel l ants for substitution of the |egal representatives of
the deceased in his place. The Hi gh Court, after having an
inquiry on the questions in dispute with regard to the /date
of death of Anbica Prasad Singh and other matters, declined
to condone the delay. On Septenber 27, 1957 an order was
made recording the fact that the appeal had abated so far as
the appellant Anbica Prasad Singh was concerned. On Apri
8, 1958 the Hi gh Court held that the whol e appeal failed as
havi ng becone inconpetent because of the said abatenent.
The appeal was consequently di smi ssed.
1068
The appeal which was brought to this Court was filed by de-
fendant second party consisting of defendants 3 to 8 in the
original suit. Special |eave was granted on February 18,
1959. During the pendancy of that appeal in this Court
Saroda Charan Guha original first party defendant who was
i npl eaded as respondent No. 3 in the appeal to this Court
died. It was only on February 23, 1972 that an application
was made by the counsel for the appellants for substitution
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of the legal representatives of Saroda Charan Guha deceased
(CMP. 1501/72). Previous to this an application dated
February 13, 1972 had al ready been noved by the advocate
for respondent No. 1 for dismissal of the appeal for non-
prosecuti on as the legal representatives of deceased
respondent No. 3 had not been brought on the record; (C. MP.

810/72). On April 24, 1972 another application was filed by
counsel for the appellants for condonati on of delay, if any,

in filing the application for substitution of the |ega

representatives of deceased Saroda Charan Guha; (C MP

3091/ 72). After hearing counsel at |ength we nade an order
on Novermber 17, 1972 dismissing the application for
substitution.

The only question which has to be deternmined is whether the
appeal can be heard and di sposed of in the absence of |ega

representatives of the deceased Saroda Charan Guha with
regard to whom the decree as passed by the trial court
becane final. The |earned Solicitor-General who appears for
the contesting respondent has nmaintained that the decree
which was passed by the trial court was a joint decree
agai nst the defendant first party  and defendant second
party. It was further a decree which was also in favour of
the defendants to the extent that they were to be paid a sum
of Rs. 77,000/- by The plaintiffs and that paynent was to be
made jointly to them In other words the decree being for
specific performance of a contract was of a special nature
and it was essentially joint so far as all the defendants
were concerned. Mreover defendant first party who was the
vendor was a necessary party because the plaintiffs asked
for a relief in the alternative which has already been
nmentioned, that if the court on equitable grounds did not
grant a decree for specific performance a decree be passed
agai nst defendant first party in the sumof Rs. 44,688.75
paise. The trial court found that a sumof Rs. 23,000/- had
been paid by the plaintiffs to Guha defendants first party.
It was further observed by the trial court that if the main
relief had been declined it would have granted a decree for
the alternative claimagainst defendant first party: It
followed fromthis that if the High Court or this Court was
going to allow the appeal filed by defendants second party
and set aside the decree for specific performance it would

no | onger be possible in the absence of l-ega
representatives of deceased

1069

Guha to either set aside that part of the, joint _decree

which is in his favour but also the plaintiffs would be
di sabled from being granted any relief in the alternative
for the anount paid by way of part consideration to. the
vendor QGuha deceased. In these circunstances, it is
contended, the present appeal nust be held to. have becone
i nconpetent and it nust fail on that ground.

Counsel for the appellants has relied on two points in sup-
port of the argument that the appeal cannot fail because of
the non-inpleadnent of the |egal representatives of  @ha
deceased. The first is that he was not a necessary party
being the vendor and the second is that the case would be
covered by the provisions of O41, R4 of the Gvi
Procedure Code. There appears to be sone di vergence between
the Hgh Courts on the question whether in a suit for
specific performance agai nst a purchaser with notice of a
prior agreenent of sale the vendor is a necessary party or
not. In other words the conflict has arisen on the question
whet her the decree in a suit for specific performance when
the property in dispute has been sold to a third party
should be to only direct the subsequent purchaser to execute
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a conveyance or whether the subsequent purchaser and the
vendor should both execute a conveyance in favour of the
plaintiff : See Gourishankar & Gthers v. IbrahimAi(1) and
Kafiladdin & Others v. Sanmiraddin & Others(2). This Court
has, however, held in Lala Durga Prasad & Another v. Lala
Deep Chand & Ohers(3) that in a suit instituted by a
pur chaser agai nst the vendor and a subsequent purchaser for
specific performance of the contract of sale the proper form
of the decree is to direct specific performance of the
contract between the vendor and the plaintiff and further
direct the subsequent transferee to join in the conveyance
so as to pass on the title which resides in him to the
plaintiff. This was the course followed by the Calcutta
Hi gh Court in the above case and it appears that the English
practice was the sanme. ~Thus according to this decision, the
conveyance has to be executed by the vendor in favour of’

the plaintiff who seeks specific perfornmance of the contract

in his favour and the subsequent transferee has to join in
the conveyance only to pass his'title- which resides in him
It has been made quite clear that he does not join in any

speci al covenants nade between the plaintiff and his
vendor.All that he does is to pass on his title to the
plaintiff. In a recent decision of this Court in R C

Chandi ok & Anot her 'v. Chunni Lal Sabharwal & Others (4 )
while passing a /'decree for specific performance of a
contract a direction was nade that the decree should be in
the sanme formas in Lala Durga Prasad s(3)

(1) A 1.R 1929 Nag. 298.

(2) A I.R 1931 Cal. 67.

(3) [1954] S.C.R 360,

(4) [1971] 2. S.C.R 573.

1070

case. It is thus difficult to sustain the argunent that the
vendor is not a necessary party when, according to the view
accepted by this Court, the conveyance has to be executed by
hi m al t hough the subsequent purchaser has also to join so as
to pass on the title which resides in himto the plaintiff.
It nust be renenbered that if there are any specia

covenants and conditions agreed upon in the contract for
sale between the original purchaser and the vendor those
have to be incorporated in the sale deed although-it is only
the vendor who wll enter into them and the subsequent
purchaser wll not join in those special covenants. But
wi t hout the vendor joining in the execution of the sale deed
speci al covenants, if any, between him and the original pur-
chaser cannot be incorporated in the sale deed. The whole
idea and the purpose underlying a decree for specific
performance is that if a decree for, such a relief is
granted the person who has agreed to purchase the property
shoul d be put in the sanme position which woul d have obt ai ned

in case the contracting parties, i.e., vendor -and the
purchaser had, pursuant to the agreenent, executed a deed of
sale and conpleted it in every way. Therefore, it 1is
essential that the vendor 'Miust join in the execution of the
sale deed. If that be so, it is not possible to conprehend
how he is not a necessary party. At any rate, in the

presence of the relief for a decree for refund of the anount
paid by way of part consideration the vendor would be a
necessary party. No such relief could be granted in his
absence nor <can it be granted now even if the appea
succeeds and the decree for specific performance is set
asi de.

The second linb of argunment of the appellants is based on
Oder 41, Rule 5, Cvil Procedure Code. According to that
rule where there are nore plaintiffs or nore defendants than
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one in a suit and the decree appeal ed from proceeds on any
ground common to all the plaintiffs or all the defendants
any one of the plaintiffs or the defendants may appeal from
the whole decree and thereupon the appellate court may
reverse or vary the decree in favour of all the plaintiffs
or defendants, as the case may be. As the appeal had been
filed by defendants second party, it has been contended,
that it renmined conplete and conpetent in spite of the

death of Guha, defendant first party, for the reason that
the decree proceeded on a ground comon to all t he
defendants. It appears that there was conflict of judicia

opinion on the question whether the said rule could be
i nvoked when one of the several appellants had died and his
| egal representatives had not been brought on the record
with the result that the appeal had abated agai nst him But
this matter stood concl uded by the decision of this Court in
Raneshwar Prasad &

1071

QO hers' v. 'Ms Shyam Beharilal Jagannath & Qthers(1). In that
case the ‘appeal had been filed in the H gh Court not by any
one or sone of the plaintiffs against the whole decree but
had been filed by all the plaintiffs jointly. One of the
appel lants died and his legal representatives were not
i mpl eaded. It was laid down by this Court that Oder 41,
Rul e 4 could not be invoked because the appellate court had
no power to proceed with the appeal and to reverse and vary
the decree in favour of all the plaintiffs - or defendants
under that rule because if all the plaintiffs or defendants
had appeal ed fromthe decree and any one of them had died
t he appeal had abated so far as he was concerned under Order
22, Rule 3. The appeal of the surviving appellant could also
not be heard because of the rule laid down in the State of
Punjab v. Nathu Ram (2).According to that rule t he
abetement of an appeal neans not” only that the decree
bet ween the. appellant and the deceasedrespondent, becones

final but also, as, a necessary corollary, theappellate
court cannot in any way nodify that decree directly or
indirectly. The decision in Nathu Ranmis case (supra) was

referred to in Pandit Siri Chand & Ohers v. Ms Jagdish
Parshad Ki shan Chand & Others (3 ) where the decision was
somewhat simlar to Raneshwar Prasad s case (supra). It was
al so enphasised that in a situation where two inconsistent
orders, or decrees would result the rule in Nathu Rani's case
woul d be applicable. It nmay be nentioned that in that case
an award had been made for paynent of conpensation in favour
of two brothers L. & N. The State appeal ed agai nst the award
to the Hgh Court. During the pendency of the appea
respondent L died and no application was made for bringing
on record his legal representatives within the, requisite
period of limtation. The question was that since the
appeal had abated against L what was its effect in appea
against N It was ob. served that the consideration | which
would weigh with the court in deciding whether the ‘entire
appeal had abated or not would be whether the appeal between
the appellants and the respondents other than the deceased
respondent could be said to be properly constituted or could
be said to have all the necessary parties for the decision
of the controversy before the court. Another nmain test was
whet her the success of the appeal would lead to a decision
which would be in conflict with the decision between the
appel | ant and the deceased respondent. Thus the court will
have, to pass a decree contradictory to the, one which had
al ready becone final with respect to the sane subject natter
between the appellant and the deceased respondent. It is
arguable that the present case is distinguishable from the
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decisions in Ranmeshwar Prasad and Pt. Siri Chand (supra).
Here the appellate court could, under Order 41, Rule 4 of
the Cvil Procedure Code.

(1) [1964] 3 S.C. R 549.

(2) [1962] 2 S.C R 636.
(3) [1966] 3 S.C. R 451

1072

reverse the decree for specific performance since the
def endants second party filed the appeal and Guha, the

vendor who died, had not joined in the appeal. The decree
for specific performance proceeded on a ground common to
both sets of defendants. 1t ,could, therefore, be set aside

in terms of the above provision. But there is a joint
decree in favour of both sets of defendants for the receipt
of Rs. 77,000/-. |If the decree for specific performance is
set aside that part of the decree will also have to go. It
is not possible to understand how that can be done in the
absence of the legal representatives of the deceased, Guha.
More, over, the plaintiffs had clainmed against Guha, in the
alternative, a decree for substantial anount consisting of
the part consideration paid and certain other anounts. | f
Guha had been alive or if hislegal representatives had been
inpleaded in time the court could, while setting aside the
decree for specific performance, grant the alternative
prayer which was /only nmade agai nst Guha.  This cannot be
done now. In these circunstances we are of the view that
order 41, Rule 4 of the Code of Civil Procedure cannot be of
any avail to the appellants. The abatement of the appeal
so far as Guha was concerned, wll prove fatal to the entire
appeal as either inconsistent and contradictory decrees wl |
have to be passed or proper reliefs cannot be granted in the
absence of a necessary party against that party or his |ega
re-presentatives.

The appeal is dismissed but there will be no order as to
costs.
G C Appeal di sm ssed

1073




