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PETI TI ONER:
VI JAY SI NGH DEORA ETC. ETC.

Vs.
RESPONDENT:
STATE OF RAJASTHAN & ANR. ETC. ETC.
DATE OF JUDGVENT: 03/ 10/ 1996
BENCH:

K. RAMASWAMY, K. VENKATASWAM

ACT:
HEADNOTE:
JUDGVENT:
W TH
ClVIL APPEAL NCS. 120/ 94 121/ 94 122/94
AND

Cl VI L APPEAL NO. 14086 OF 1996
(Arising out of SLP (€ No. 21724/96)
(C.C 15985/ 92)

ORDER

Del ay condoned.

Leave granted in the special leave petition.

| .As. are all owed.

These appeal s by special |eave arises fromthe judgment
of the Division Bench of the Rajasthan H gh Court dated July
29, 1991 mmde in WP. Nos.4983/89 and batch. Due to |ong
drawn history of litigation and frequent anmendnents nade to
rules, there is lot of confusion in this case. But for the
pur pose of disposal of these appeals, it is not necessary to
traverse the whole gamut of litigation. Suffice it to state
that there are three sets of officers in Rajasthan Cvil
Engi neering Subordinate Service (Irrigation Branch) G aduate
Juni or Engineers appointed tenporarily prior to June 30,
1978 drawn fromthe Departnent of Manpower are call ed G oup-
A officers. Sub-Engineers, who are diplom-holders, were
appoi nted by advertisenment. Thereafter, they acquired degree
of Engineering, either BEE or AMI.E and are called
Goup-B Oficers. Sub- Engi neers with diploma who were
appoi nted substantively in the |ower cadre, on “acquiring
degree qualifications were appointed by transfer to the
cadre of Junior Engineers and they are called Goup-C
Oficers. Rules prescribe 20% of the quota for direct
recruitment of Graduate Junior Engi neers. Earlier, Junior
Engi neer Graduates and Juni or Engi neers Di pl ona-hol ders were
two distinct cadres but |later, by anendnent dated Decenber
7, 1985, the distinction was done away. The question rel ates
to integration and fixation of seniority anmong these three
sets of officers for the purpose of promption to the cadre
of Assi stant Engi neers which is the next channel of
pronotion .

The Raj ast han Engi neeri ng Subor di nat e Servi ce
(Irrigation Branch) Rules, 1967 issued under proviso to
Article 309 of the Constitution are applicable to this
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service. Goup-A and Goup-B officers came to be appointed
under Rule 27 of the Rules. In other words, they were not

appointed in accordance with Rule 6 of the Rules. G oup-A
officers were tenporarily appointed prior to June 30, 1978
but were fully qualified for appointment. Goup B and C
officers were appointed subsequent to Goup A officers.
Goup C officers were appointed by transfer into quota of
Graduat e Juni or Engi neers.

Rul e 2(i) defines "substantive appointnment" to nean "an
appoi nt nent nade wunder the provisions of these Rules to a
substantive vacancy after the selection by any of the
met hods of recruitment prescribed under these Rules and
i ncludes an appointnent on probation or as a probationer
foll owed by confirmation. on the conmpletion of t he
probationary period'. “Rule 6 prescribes the nmethod of
recruitnment. It envisages that recruitnment to the service,
after the conencenent of the Rules, shall be nmade by the
following methods in-the proportion as is Indicated in
Colum ' 3 of " the Schedule “(a) direct recruitnment in
accordance with Part IV of the Rules, and (b) pronobtion in
accordance with Part | of the Rule. Sub-rule (1A) which was
brought by amendnment dated Decenber 7, 1985 reads as under

"(1A) If a Diploma Holder Junior

Engi neer attains the qualification

of B. E.
(CGivil/Mechanical/Electrical), or
AME he shall be entitled on his
application and subj ect to
availability of vacancy, ~ to be
appoi nt ed as Juni or Engi neer
(Degr ee Hol der), by transfer

agai nst t he guot a of di rect
recruitnment but in that case his
seniority anmongst t he Juni or
Engi neers (Degree Hol ders) shall be
det er m ned from the dat e of
occurrence of vacancy agai nst which
such Juni or Engi neer has been
appointed on the post of Junior
Engi neer (Degree Holder) and  one
third of his previous experience
shall be counted as experience on
the post of Junior Engineer for the
purpose of pronotion to the next

hi gher post."
The crux of the question is integration of the three
groups of officers. What will be the method or procedure for

the purpose of determ nation of inter se seniority?
Undoubt edl y, the appellant and his conpani ons were appoi nted
temporarily under Rule 27 prior to June 30,1978 and orders
do indicate that they were appointed subject  to the
availability of the regularly recruited candidates in
accordance with the Rules. Adnmitted position is that there
was no regular recruitment nade by the Chief Engineer in
accordance with the Rules under Rule 6(a). The appointnents
temporarily made are now sought to be regularised by a
screening comittee appointed under the Rules in that
behal f. Admittedly, the screening conmittee found them
eligible for appointment as was done in the year 1984. The
guestion is: whether the graduate qualified Engi neers
appoi nted tenporarily in the initial in the initia

appoi ntnent could be treated to have been substantively
appointed to the post of Junior Engineers fromthe date of
initial appointment after screening? In this behalf, one
should not I|ose sight of the hard reality, nanmely, the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

Graduat e Engi neers G oup-A officers have been substantively
di scharging the duties of the posts right fromthe date of
their appointnent. It is settled rule that a tenporary
appoi ntee has no right to the post nor does he get seniority
unless regularly recruited in accordance with the rul es and
seniority would be reckoned fromthe date of substantive
appoi nt nent when he started discharging the duty of the
post. If appointrments were nmde de hors the rules, the
entire length of service was required to be treated as
fortutous and excluded. If appointrment are nade after due
consi deration and according to the procedure, though on
tenmporary basis, the seniority would start fromthe date of
appoi ntnent. But when recruitnent was tenporarily nmade and
appoi ntnents are regularised |ater the question would be:
from what date their seniority would be reckoned?
Admittedly, on appointment made prior to 30.6.1978, Goup A
officers started with 10 advance increnents from the
i nception. Goup B officers were appointed wth diplom
qualificationand later as Goup-A officers and acquired
degree qualification subsequently Group-C officers on
acquiring degree qualification were appointed on application
by transfer later to 30.6.1978. In other words, unqualified
became qualified subsequent to the appointrment of qualified
graduates. The question-is: whether Goup-A officers, when
appointed as per rules were nade juniors to Goups B & C
officers due to delay and |aches on the part of Governnent
in getting them | screened and appoi nted regul arly?
Necessarily, therefore, when they were screened by the
commttee, all those found eligible for confirmation in the
tenporary appoi ntments nmade prior to June 30, 1978, nmust, of
necessity and under equityand justice be construed to have
been regularly appointed to the post in the above factua

backdrop. Since there was no recruitment made by the Chi ef
Engi neer, the qualified Goup A officers need to be treated
as appointed on reqgular basis. Oherw se, unqualified
of ficers would becone senior to the qualified graduates at
the inception. The Chief Engineer necessarily, therefore,
has to find out the following nethod in determning the
inter se seniority of the three groups of officers. First,
it is to be ascertained as to how manysubstantive vacanci es
are available w thin the quota of 20%of the direct recruit
Graduate Juni or Engi neers. Seniority of —the G aduate
Engi neers appointed, i.e., Goup A Oficers, to the posts of
the Juni or Engi neer should be reckoned from the respective
dates on which substantive vacancies were available and
Goup A officers were appointed to those posts. Their
seniority reckons from the respective dates of either
initial appointnent or date of availability of substantive
vacanci es, whichever occurs later, i.e., if as on the date
of initial appointnment, there existed substantive vacancy,
the seniority should be deternmned fromthe date of initia

appointnent or in its absence fromthe date of substantive
vacancy.

The second step should be that the G oup-B officers who
wer e appoi nted through sel ection by adverti senent subsequent
to June 30, 1978 and obtained degree qualifications,
thereafter would get into the quota prescribed for direct
recruitment of the Graduate Engineers from the respective
dates on which they becanme qualified i.e. obtained degree
qualification. Their seniority requires to be determned
with reference to the date on which they acquired
qualification or on which substantive vacancy becane
avai | abl e, whi chever occurred later. The inter se seniority
among Goup B officers requires to be determned fromthe
date of their acquiring qualification or availability of
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substantive vacancy of the Goup B officers since all Goup
B officers were appoi nted as di pl ona- hol der Juni or Engi neers
subsequent to June 30, 1978. Group C officers also were
appoi nted by transfer. Seniority of those who were appointed
by transfer is required to be determned in the service and
they are required to be fitted into service either fromthe
actual date of their respective appointnent agai nst
substantive vacancies available or fromthe date when the
substantive vacancies became available to them whichever
occurred later since they were appointed, by transfer, to
the Juni or Engi neers degreehol ders quota in the Subordinate
Service (Gvil Engineering) The general inter se seniority
should be deternined according to the above procedure
following the rule of reservation and roster.

The next questionis: what is the inter se seniority
for the purpose of pronotion to the cadre of Assistant
Engi neers? Since G aduate Engineers were directly appointed
substantively from the date when the substantive vacancies
becanmre available to them wthin the 20% quotas their
eligibility for pronotion as Asstt. Engineer requires to be
determned from the date the substantive vacancies becane
avail able for themthough they night have been appointed
earlier on tenporary basis. Their qualifying service should
be counted accordingly. The qualifying service of all those
Group-B officers appointed and fitted into the substantive
vacancies fromtheir respective dates of availability of the
substantive vacancies should be reckoned from their
respective dates of comng into substantive wvacancies. If
there is any short-fall of qualifying service prescribed for
the post of the Asstt. Engineer the bal ance period be taken
into consideration fromtheir |/3rd service rendered as
di pl oma- hol der Juni or Engi neers. This shoul d stop upsetting
the general seniority determined in that order as laid down
earlier. Regarding G oup-C officers, their seniority as
stated is to be reckoned fromthe date of the appointnent by
transfer or fromthe date of availability of substantive

vacancy, Wwhichever occurred later. In determining the
qual i fying service for pronotion as Assistant Engineers if
there is any shortfall, the one-third of the service

rendered by themin the post of Sub-Engineers would be taken
into account only for naking good the bal ance of qualifying
service but not the entire |/3rd service to be tagged. In
case even one third of service as Sub-Engineers was not
sufficient as qualifying service, they would not becone
qualified for consideration for pronotion. This procedure
would do justice to all the three G oups and no one would
junp over the other and would not illeghtimately steal a
march over the legitimate right of the other. O herwi se, in
effect the qualified graduates woul d be pushed downwards and
unqualified later entrants on acquisition of qualification
woul d steal a march over the qualified. The H gh Court was
not justified in treating amended Rule 6(1A) with
retrospective effect, since admittedly it has beer, given
prospective operation. The Hi gh Court also was not
justified in striking down the latter clause of the rules
for conputation of one-third service for the purpose O next
hi gher post.

The Governnent is, therefore, directed to determnne
inter se seniority in the light of above I aw and directions

and prepare the seniority |list accordingly. It would
consider their respective clains for pronotion to the next
hi gher post i.e., Assi st ant Engi neers and onwar ds

accordi ngly.
The appeals are accordingly disposed of. The wit
petitions in that behalf stand di sposed of. No costs.
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