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Thi s appeal, by special |eave, has been preferred by nine
accused agai nst the judgnment and order dated 21.2.2005 of High
Court of Madhya Pradesh by which the appeal filed by the appellants
agai nst the judgnent jand order dated 11.3.1995 of Special Judge,
Sehore in Special Case No. 156 of 1994 was dismi ssed. The |earned
Speci al Judge (Sessions Judge) had convicted the appel |l ants under
Sections 147, 148, 307 read with-Section 149 and Section 302 read
with Section 149 | PC and had sentenced themto various terns of
i mprisonment. They were awarded |ife sentence and a fine of
Rs.5,000/- and in default to undergo Rl for one year under Section
302 read with Section 149 IPC. Al the sentences were ordered to run
concurrently.
2. The case of the prosecution, in brief, is that the conpl ai nant
Di nesh Singh is Thakur by caste and is resident of village Hasnabad.
Sardar, who lost his life in the incident in question, was working as
servant of Dinesh Singh and used to | ook after his cultivation. Al the
el even accused al so belong to village Hasnabad and they are Khati by
caste. There was |ong standing enmity between D nesh Singh and his
fam |y menbers on the one side and persons of Khati comunity on
the other side. Panchayat el ections had taken place 3-4 nonths prior
to the incident in which Raju @Raj esh Prajapati accused won the
el ection. The case of the prosecution further is that the deceased
Sardar was unwell and he was brought to the house of the conpl ai nant
Di nesh Singh in the afternoon of 1.9.1994 so that sone nedical jaid
could be provided to him The conpl ai nant Di nesh-Si ngh took the
deceased Sardar on his scooter to Sehore Government Hospita
sonetine before 6.00 P.M The doctor, after exam ning Sardar
advised for certain investigations and prescri bed sone nedi ci nes.
Di nesh Singh then took Sardar to a place where his x-ray exami nation
was done and after purchasing the nedicines he started for his village
Hasnabad at about 7.30 P.M Wen he had taken a turn on Hasnabad
road fromthe side of Echhavar road, which is about four Kkilometers
from Sehore, he saw el even accused arned with vari ous weapons
standing there. He tried to accellerate the speed of his scooter and in
the light of the same saw and identified the el even accused standing
by the side of the road. However, the engine of the scooter stopped
and the accused surrounded both of them Dev Narayan, Laxm
Nar ayan and Bhanwar Lal accused caught hold of the conpl ai nant
Di nesh Singh while Ghisi Lal, Ramesh, Babu Lal and Mahesh
accused caught hold of Sardar deceased. Laxni Narayan and
Bhanwar Lal accused then instigated that they should be finished.
Dev Narayan accused assaulted the conplainant with a 'chhuri’ and
Hari Narayan accused assaulted himwith a 'gupti’. Ghisi Lal and
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Mahesh accused armed with "kul haris’ assaulted Sardar. The

conpl ai nant however tried to run away fromthe spot. Meanwhile a

jeep cane fromthe opposite direction and seeing the sanme the

assail ants stopped chasing the conplainant. The conpl ai nant then

cane to the house of Kailash, who was working as driver, and

narrated the incident to him Kailash then took himto P.S. Kotwali on
the jeep of Agricultural College. The conplainant |odged the FIR of

the incident at 8.30 P.M on 1.9.1994 at P.S. Kotwali. Fromthere he
was referred to the district hospital. After |odging of the FIR a case
was registered and the investigation foll owed.

3. After conpletion of the investigation PW15 B.R M str

submi tted charge-sheet against el even accused. The |earned Sessions
Judge franed charges under Sections 147, 148, 307 read with Section
149 and Section 302 read with Section 149 |IPC against all the
accused. The accused pleaded not guilty and clained to be tried. |In
order to establish the case prosecution exam ned 17 w tnesses and
filed some docunentary evidence. The accused in their statenents
under Section 313 Cr.P.C denied the prosecution case and al |l eged
their false inplication on account of enmty. They exani ned one

wi t ness; ‘nanely, Shiv Prasad, chowkidar of village Hasnabad, in their
def ence. The learned Sessions Judge believed the case of the
prosecution and convicted and sentenced all the el even accused as
mentioned earlier. The appeal filed by the accused was di sm ssed by
the Hi gh Court. Qut of the el even persons who had been convicted,
only nine accused have preferred the present appeal

4, We have heard | earned counsel for the appellants, |earned
counsel for the State of Madhya Pradesh and have perused the record.
5. Bef ore exam ning the testi nbny of the eye w tness the nedica

evi dence may be considered first. PW12 Dr. S/ K. Jain exam ned
Di nesh Singh at 10.40 P.M on 1.9.1994 in the District Hospital,
Sehore and found the following injuries on his person: -

"1, An incised wound on the right pal mneasuring

1=" x <" skin deep

2. Li near incised wound on the | eft shoul der scapul ar
regi on four in nunmber of the size 5" x skin deep

3. Li near incised wound on the right scapul ar region
5" x skin deep.

4, Two brui ses on md back region size 4" in l'ength.

5. A contusion on the head 2" x 2"."

The doctor has opined that injury Nos. 1, 2 and 3 had been caused by
a sharp edged weapon and injuries Nos. 4 and 5 had been caused by a
bl unt weapon.

6. PW 14 Dr. Anand Sharma, Assistant Surgeon of District
Hospital, Sehore conducted Post Mrtem exanination on the body of
the deceased Sardar on 2.9.1994 and found the followi ng injuries on
his person: -

"1. An incised wound right | eg above anterior nedica

mddle 1/3 of tibia and fibula. Size of wound is 1" x 1="

x 1" wound cutting the bone.

2. An incised wound over right |leg 6" bel ow knees

anterior side of leg. Size of wound is 1" x =" x =".

3. I nci sed wound on right thigh, medically 3" above

the knee joint, size of wound was 1" x =" x =".

4, An incised wound left leg lower 1/3 on anterior

| ateral side of leg, size of wound is 2" x 1" x 1=" cutting

fibul a bone.

5. An incised wound left leg, nmddle 1/3 of anterior
tibia area, size of wound is 2" x 1" x 1=".

6. An incised wound | ateral side of knee on left |eg
size of wound is 2" x 1" x 1=", wound cut the fibular
head.

7. An incised wound on left hip region on upper end
of femoral region, size of wound is 1" x =" x 1".

8. An incised wound on glottal region of hip. Size of
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wound was 1" x =" x 2".

9. An incised wound on | eft side of chest on posterior
axillary line 3" below axilla. Horizontally size of wound
2" x 1" x 3" piercing thoracic cavity.

10. An incised wound | eft side of neck region starting
from=" below |l eft ear |obule going up to centre of neck
transversely and obliquely replace size 4" x 2=" x 3"
cutting nuscles of the neck, carotid vessels and vein of
the neck, cutting cartilage of neck and trachea and | eft
carotid artery cut.

11. An incised wound on | eft side of face, starting
fromangl e of mandi bl e reaching up whol e of body of the
mandi bl e, all nuscle of region cut and cutting nandi bl e

al so, transverse and obliquely placed. Size of wound 4"

x 3" x 3".

12. An incised wound over right hypochordrium size

1" x =" ="

The doctor has opined that the death had occurred on account of shock
and haenorrhage and injuries No. 9, 10, 11 and 12 were sufficient in
the ordinary course of nature to cause death.

7. There is only one eye wi tness of the incident, namely, PW1

Di nesh Singh. He has-admitted in his cross-exan nation that Chain

Si ngh of Khati conmmunity had been nurdered about 3-4 years back in

whi ch he and Sardar (deceased) had been prosecuted but had been
acquitted about 2 years prior to the present incident. He has also
adnmtted that on account of the aforesaid nmurder case there was strong
feeling of enmty between his famly nenbers on the one side and
persons bel onging to Khati conmmunity on the other side. H s

statenment, therefore, establishes the fact that his famly menbers and
the persons bel onging to Khati  comunity of his village are on

inimcal terms. Hence his testinony has to be assessed with care and
cauti on.

8. PW1 Dinesh Singh clains to haveidentified the accused, who
were standing by the side of theroad, in the light of the scooter. He
has admitted that as soon as he sawthe accused he tried to accellerate
the speed of the scooter but its engi ne stopped as he had not pressed
the clutch. The light of the scooter too would have switched off after

the engi ne had stopped. |n such circunstances he woul'd have got

only a nonentary glinpse of the assailants. H's statenent shows that
Dev Narayan accused was arnmed with a "chhuri’; Hari Narayan

accused was armed with a 'gupti’ and Ghisi Lal and Mahesh accused
were armed with *kulharis’. In the FIR and also in hi's statenent in

court PW1 Dinesh Singh has assigned specific role to these four
accused of causing injuries to hinself and to Sardar deceased. The
injuries sustained by PW1 Dinesh Singh and by the deceased Sardar
coul d have been caused by the weapons with which the aforesaid four
accused were alleged to have been arned. The active participation of
these four accused in the incident in question is, therefore, fully
est abl i shed.

9. In view of the fact that PW1 Dinesh Singh'is highly inimcal to
the menbers of Khati comunity of village Hasnabad and al so the

fact that he got only monentary glinpse of the assailants in the |ight
of the scooter, which got switched off when the engine of the scooter
stopped in the process of accellerating the speed of the sane, we do
not consider it safe to maintain the conviction of the accused ot her
than those who have been assigned specific role. W nmay clarify here
that we are not doubting the prosecution case in its entirety but are
adopting the said course of giving benefit of doubt to remaining
accused by way of abundant caution

10. In the result the appeal filed by the appellant No. 1 Dev

Nar ayan, appellant No. 3 Chisi Lal Khati and appellant No. 7 Har
Narayan Khati is dism ssed. Mahesh accused has not preferred any
appeal in this Court and has been arrayed as respondent No. 3 in the
present appeal . The appeal filed by appellant No. 2 Ramesh Khati,
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appel l ant No. 4 Raju @Raj esh Prajapati, appellant No. 5 Laxm

Nar ayan, appellant No. 6 Bhanwar Lal, appellant No. 8 Rajesh Verma
Khati and appellant No. 9 Babu Lal is allowed. The conviction of the
af oresai d appell ants and the sentences inposed upon them are set
aside. They shall be released forthwith unless wanted in some ot her
case.

11. Ranmesh Chandravanshi has not preferred any appeal in this
Court and has been arrayed as respondent No. 2 in the present appeal
However, as he has not been assigned any specific role in the
statenment of PW1 Dinesh Singh and we have set aside the conviction
of other accused who are identically situate, his conviction also
deserves to be set aside. Accordingly we set aside the conviction of
Ranmesh Chandravanshi (arrayed as respondent No. 2 in the present
appeal ) and the sentences inposed upon himby the | earned Sessions
Judge, which was affirned in appeal by the High Court. He shall also
be rel eased forthwith unl ess wanted in some other case.




