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ACT:
Forei gn Exchange Regulation Act (7 of 1947), s. 12(1)
as anended by Act 40 of 1969- Scope of.

HEADNOTE

The appel |l ant is a deal er and exporter in coir yarn. On
its behalf a shipp ing bill for export of 150 bales of coir
yarn to a port in ltaly was filed, but the consignee was
shown to be a firmof Yugoslavia. The invoice and the form
of declaration prescri bed under the Foreign Exchange
Regul ation Act. 1947, were ‘drawn up by the appellant on
rupee ternms in accordance wth the contract with the
Yugoslav firm The Collector of Custonms, after issuing a
show cause notice to the appellant and considering the
expl anation of the appellant, held that the appellant had
nm sdecl ar ed t he mat eri al particulars regarding the
prescri bed manner of paynent, and that there was a
contravention of s. 12(1), Foreign Exchange Regul ati on Act
read with s. 11 Customs Act, and ordered the confiscation of
the goods under s. 113 and i nmposed a penalty of Rs. 25.000/-
under s. 114, Custons Act. The Hi gh Court upheldthe _order

Di smi ssing the appeal to this Court,
N

HELD: In the circunstances of the case, the quantum of
penalty is reduced to Rs. 15,000/-.[912 F]

(1) By virtue of s. 23A, Foreign Exchange Regul ation
Act the prohibition inmposed under s. 12(1) of -the Act
becomes a prohibition inmposed under s. 11, Custons Act.
Section 11, Custons Act, empowers the Central Government to
prohi bit the export of goods absolutely or conditionally and
s. 113, Custons Act, provides for confiscation of goods
exported contrary to any prohibition inposed, and the person
attenpting to export is liable to penalty under s. 114. [908
D, F-g

(2) Section 12(1), Foreign Exchange Regul ation Act, as
amended by Act 40 of 1969, consists of 3 parts: (a) |ssuance
of a notification by the Central Government prohibiting the
export of certain goods to any place specified in the
notification. (b) The prohibition is relaxed and export is
permitted when the exporter furnishes a declaration in the
prescribed form which nust be true in all materia
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particulars including the anmount representing the ful
export value of the goods or the expected exported val ue of
the goods. (c) Apart from furnishing the declaration
containing the true statenents in all material particulars,
the exporter is also required to affirm in the said
declaration, that is, in the docunent or paper containing
the declaration, that the full export value of the goods
will, within the prescribed period be paid in the prescribed
manner. This affirmation is not required to be in any
prescribed form Until and unless the exporter so affirns,
he cannot, in the interests of conserving the foreign
exchange, be allowed to export the goods. [910 B-D

(3) In the present  case there was no affirmation that
the full export value of the goods has been or will, wthin
the prescribed period, be paidin the prescribed manner
and, the absence of the affirmation is tantamunt to failure
on the part of the appellant to comply with the requirements
of law engrafted in -s. 12(1),  Forei gn Exchange Regul ati on
Act. [912 D]

(a) ‘The declaration of the buyer’s nanme as the Yugosl av
firmwas found to be wong, but that did not attract the
provisions of s. 12(1), because, in the prescribed form the
buyer’s nane was not to be inserted. [910 G H
906

(b) The H gh ' Court was wong in holding that because
the node of payment nentioned in the declaration is contrary
tor. 7 of the Foreign Exchange Rules, 1952. there was a
m sdecl arati on of ‘material particulars. The appellant has
managed to get the payment in _1ndian rupees through the
Yugoslav firm Therefore, even after the statenment that the
country of destinationwas Italy, the statenent that the
paynment was to be received in India in I'ndianrupees was not
unture, although it was contrary to the node prescribed in
r. 7. But the absence of the affirmation is significant.
[911 E-G 912 B]

(c) Rule 7 provides that the  anpunt representing the
full value of the goods exported to the countries specified
in the 2nd schedule shall be paid through an authorised
deal er and unless authorised by the Reserve Bank, shall be
paid in the manner specified in the schedule. The approved
nmet hods of payment in the case of Italy, which isin Goup A
of the schedule, are : (i) currency of any country in the
sub-group; (ii) sterling from an ’'External Account’ as
defined under the U K Exchange Control Regulations; -and
(iii) Rupees fromthe accounts of a bank in any country in
the Convertible Account group. [911 G 912 A]

(d) The appellant could not have affirned that the ful
export value of the goods would be paid in one of the
prescri bed nodes. If such affirnmati on was nmade it would have
been fal se because of the statenent in the declaration that
the val ue of the goods was to be received in India‘in |ndian
rupees. If in the affirmation the appellant had stated that
for the value of the goods exported to Italy it was to
recei ve payment in Indian rupees, then the affirmati on woul d
have violated s. 12(1) as it wuld not have been an
affirmation stating that the export value would be paid in
the prescribed manner. Hence, the decision of the H gh Court
that the appel lant had attenpted to export goods in
violation of s. 12(1) is correct, though it is upheld on a
different basis. [912 B-E]

(4) Though it is an economc offence and relates to the
| aw of foreign exchange since the |aw was not clear either
to the Custons authorities or the H gh Court and has
resulted in the recording of finding against the appell ant
on a wong basis, although not affecting the substance of
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the view that the appellant violated s. 12(1), the quantum
of penalty is reduced.[912 F-Q

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 244 of
1976.

Appeal by Special Leave fromthe Judgnent and Order
dated 9-10-74 of the Kerala High Court in W A No. 142 of
1972.

M N Phadke, S. K Mhta, K R Nagaraja and P. N
Puri, for the Appellant.

G L. Sanghi and Grish Chandra, for Respondent No. 1.

D. N Msra, for Respondent No. 2.

The Judgnent of the Court was delivered by

UNTWALI A, J.-1n this appeal by special |eave an
i mportant question of law falls for our determnation. It
concerns the interpretation of section 12(1) of the Foreign
Exchange 'Regul ation Act, 1947, Central Act 7 of 1947 as it
stood amended at the relevant tine by Act 40 of 1969.

The appellant is a firm one of +the partners or
proprietors of which is Shri T. K. Seethy. It is a dealer in
Coir Yarn and exports the said comobdity to foreign buyers
also. On March 24, 1971 a shipping bill was filed on behal f
of the appellant for the export of 150 bales of Coir Yarn to
Trieste a port in Italay. The consignee’s nanme in the

shipping bill was . shown as M-s Ferolektro, Sarajavo,
Yugosl avia. |ndisputably t he Central CGover nirent had
published a notification in

907

the official gazette under section 12(1) of the  Foreign
Exchange Regul ati on Act prohibiting the export of coir yarn
fromindia to certain places specifiedin the notification
including Italy wunless certain conditions were fulfilled.
The exporter was, therefore, required to conply with the
requirenment of the said provision of law and file a
declaration in the prescribed form The rel evant prescribed
from in the Foreign Exchange Regulation Rules, 1952-
hereinafter referred to as the Rul es-franed under section 27
of the Act of 1947 was Form G R 1. The Invoice and G R I.
Formwere drawn up by the appellant on rupee terns in
accordance with the contract dated 1.3.1971 which it clai med
to have had with Ms Ferol ektro, Sarajavo, Yugoslavia. The
Custonms Authority found that the goods were attenpted to be
exported to Italy while paynent, according to the form was
to be received in rupees. So the appellant . was asked to
explain the discrepancy in the declaration. A request was
made on behalf of the appellant to anend the Invoice and
G R I. showing paynment in Sterling. It was not allowed to do
so. On April 20, 1971 the prenises of the appellant firm and
the house of its owner were sinultaneously searched and
certain docunents including some |etters exchanged between
the appellant and sone foreign firms of Italy were seized.
It appeared to the Assistant Collector of Custons, Custons
House, Cochin that the goods in question were being bought
by Ms Tobia Gaconini, Italy while the buyer shown in the
shi ppi ng docurent was M s Ferol ektro, Sarajavo, Yugoslavia
Such a discrepancy in the bill was against the provisions of
section 50 of the Custons Act, 1962-Central Act 52 of 1962.
The Assi st ant Col l ector further found that in t he
declaration furnished by the appellant in accordance with
section 12(1) of the Foreign Exchange Regulation Act the
manner of payment for the goods sought to be exported was
contrary to Rule 7 of the Rules. The misdeclaration or
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untrue declaration nmade by the appellant in the shipping
bill and G R 1. Form was prima facie not true in nateria

particulars and violated section 12(1) of the Foreign
Exchange Regul ation Act. In view of the 11th section in the
Customs Act, the violation attracted the confiscation of the
goods under section 113 (d) and imnposition of penalty under
section 114 of the said Act. A showcause notice dated May
19, 1971 was issued by the Assistant Collector to the
appel lant. The appellant filed a long reply to the show
cause notice. The Additional Collector of Custons by his
order dated July 6, 1971 hel d:

"By declaring the buyer’'s name as FEROCELETRO
YUGOSLAVI A and the port of discharge and country of
final destination as 'Trieste’ and Italy respectively
in the shipping bill and the node of paynent as in
rupees in the shipping bill as well as inthe G R |
form the exporters have msdeclared the nmateria
particul ars ' regarding the prescribed manner of paynent
and have thusclearly contavened the provisions of
Section 12(1) of the F E R A read with section 11 of
the Custonms Act. The goods are, therefore, liable for
confiscation under ~section 113(d) and 113(i) of the
Customs Act and the exporters are liable for penalty
under section 114 of the Custons Act."

908

He accordingly confiscated the goods, giving an option to
the appellant to redeem themon paynent of Rs. 5,000/- in
lieu thereof. A penalty of Rs. 25,000/- was inmposed under
section 114 of the Custons Act.

The appellant filed a wit petition inthe Kerala Hi gh
Court to challenge the order of the Additional Collector. It
had exercised its option of getting the goods released on
paynment of Rs. 5,000/-. The fine of Rs. 25,000/- was also
paid. A learned single Judge of the H gh Court took the view
that there was no violation of section 12(1) of the Foreign
Exchange Regulation Act and quashed the order  of the
Addi tional Collector.

The Custons Authority took the matter in appeal before
a Bench of the High Court. The Bench has all owed the appea
and up held the order of the Additional Collector. Hence
this appeal was filed after obtaining special |eave of this
Court.

Section 23A of the Foreign Exchange Regulation Act
provides, inter atia, that the restrictions inmposed by or
under sub-section (1) of section 12 shall be deened to have
been i mposed under section 11 of the Customs Act and all the
provisions of that Act shall have the effect accordingly.
Section 11 of the Customs Act enpowers the Centra
Government to prohibit either absolutely or subject to such
conditions as nay be specified in a notification the inport
or export of goods of any specified description. Section 113
says:

"The following export goods shall be liable to
confi scati on. -

(d) any goods attenpted to be exported or brought
with in the limts of any custons area for
the purpose of being exported, contrary to
any prohibition imnposed by or under this Act
or any other law for the time being in
force;"

By virtue of Section 23A of the Forei gn Exchange Regul ati on
Act the prohibition inmposed under section 12(1) of that Act
becomes a prohibition inposed under section 11 of the
Customs Act. And if the goods were attenpted to be exported
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contrary to the said prohibition the goods becane liable to
confiscation wunder section 113(d) of the Custons Act.
Consequently the person attenpting to export the goods al so
became liable to pay penalty under section 114. There has
been no difficulty in correct appreciation of the law so far
either by the Custons Authority or the Hi gh Court. A good
deal of difficulty and confusion however cropped up in the
interpretation of section 12(1) of the Foreign Exchange
Regul ation Act. Sub-section (1) of section 12 as it stood
prior to the anendnment brought about by Act 40 of 1969 read
as follows:

"The Central CGovernnent may, by notification in
the Oficial Gazette, prohibit the taking or sending
out by land, sea or air (hereinafter in this section
referred to as export)

909
of any goods or class of goods specified in the
notification from India directly or indirectly to any
place so specified unless a declaration supported by
such evi dence as may be prescribed or so specified, is
furnished by the exporter ~to the prescribed authority
that the anount representing the full export val ue of
the goods has been, or wll wthin the prescribed
period be paid in the prescribed manner."

In Union of India & O's. v. Ms Raj Bahadur Shree Ram Durga

Prasad (P) Ltd. & Os.(1)., Hegde, J. speaking for hinself

and Bachawat, J gave a narrow interpretation to section

12(1) as it stood then. Sikri, J, as he then was, in his

di ssenting judgnent said:

"I have to . construe an Act which was enacted in
the interest of the national econony. A deliberate
| arge-scal e contravention of its provisions would
affect the interests of every man, woman and child in
the country. Such an Act, 1 apprehend, should be
construed so as to nmmke it ~workable; it should,
however, receive a fair construction, doing no violence
to the |anguage enployed by the Legislature., It was
said that if two constructions are possible the one
that is in favour of the subject should be accepted. It
i s not necessary to pronounce on this proposition for |
have cone to the conclusion that there is one true
construction of s. 12(1). But | should not be taken to
be assenting to this propositionin so far as it is

applicable to an enactnment |ike the Exchange Act, for
no subject has a right to sabotage the nationa
econony. "

Section 12(1) was, thereafter, amended by Act 40 of 1969. It
then read as foll ow ns:

"The Central Governnent may, by notification in
the Oficial Gazette, prohibit the taking or sending
out by land, sea or air (hereinafter in this section
referred to as export) of all goods or of any goods or
cl ass of goods specified in the notification fromlndia
directly or indirectly to any place so specified unless
the exporter furnishes to the prescribed authority a
declaration in the prescribed formsupported by such
evi dence as mmy be prescribed or so specified and true
in all nmaterial particulars which, among others, shal
i ncl ude the anount representing-

(i) the full export value of the goods; or

(ii) if the full export value of the goods is not
ascertainable at the time of export, the value which
the exporter, haveing regard to the prevailing market
conditions, expects to receive on the sale of the goods
in the course of international trade
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and affirms in the said declaration that the ful
export val ue of the goods (whether ascertainable at
the time of
910

export or not) has been, or will within the prescribed

period be, paid in the prescribed manner."

Under the changed | aw the Exporter was required to furnish a
declaration in the prescribed formwhich nust be true in al
material particulars including the anount representing the
full export value of the goods or the expected export val ue
of the goods. Apart fromthe furnishing of the declaration
containing the true statements in all material particulars
the exporter wunder the anended section 12(1) of the Foreign
Exchange Regulation Act was also required to affirmin the
said declaration, i.e. in the docunment or the paper
containing the declaration, that the full export val ue of
the goods wll within the prescribed period be paid in the
prescribed manner. The affirmation wunder the |[|ast part of
section 12(1) ~is not required to be in any prescribed form
Therefore, in the form prescribed for the declaration no
formof affirmation has been specified.

Broadl y speaking section 12(1) consists of 3 parts (1)
i ssuance of a notification by the Central Governnent
prohibiting the export ~of <certain goods to any place
specified in the notification; (2) the prohibition is
rel axed and export i's pernitted when the exporter furnishes
a declaration and (3) when he affirms in the said
declaration that the paynent wll~ be in the prescribed
manner. Until and unless the exporter affirns that the
payment would be in the prescribed manner, he cannot be
allowed to export the -goods. This is for the purpose of
conserving and preserving the foreign exchange so that by a
subterfuge no person nay be able to harm the ' nationa
econony by exporting the goods wi thout such affirmation.

In the instant case on the findings of fact recorded by
the Additional Collector which were accepted to be correct
by the Hi gh Court, both by the single Judge and the Division
Bench, the stress seens to have been laid on the alleged
violation of the requirement of giving true materia
particulars in the declaration. And that enabled M. M N
Phadke to strenously attack the decision of the H gh Court
in appeal. Counsel submitted that whatever the appell ant had
stated in the declaration was all true and nothing but true:
It may well be, he subnmitted, that it violated certain
provisions of the Customs Act or the Foreign Exchange
Regul ation Act. But surely the nmaterial particul ars
furnished by the appellant in its declaration "not being
untrue in any respect, there was no infraction of section
12(1) of the Foreign Exchange Regul ation Act. The argunent
as presented had substance and force but did not /nerit
acceptance on close scrutiny.

The declaration of the buyer’s name even if wong in
the shipping bill and invoice did not attract the provisions
of section 12(1) of the Foreign Exchange Regul ation Act. In
the form prescribed under Rule 3 of the Rules (G I.R being
one such form the buyer’'s name was not to be inserted. It
was not given in the declaration furnished by the appell ant
in that form But the finding of the Additional Collector is
that the destination of the goods was Trieste in Italy andin
the declaration furnished in formGI1.R the appellant had
stated that the payment was to be received in India in
I ndi an rupees and this statenment was untrue as bei ng agai nst
the prescri bed manner
911

It is to be noticed that wunder section 12(1) as it
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stood prior to the anendnment by Act 40 of 1969 the
declaration had to contain a statenment that the anount
representing the full export value of the goods will be paid
in the prescribed manner. But nowthis is not to be a part
of the declaration but has to be separately affirmed
although in the declaration itself. The |earned single Judge
noticed in his judgnent that section 12(1)(ii) wll not
apply and the obligation of the exporter was:

"(a) to furnish to the prescribed authority a
declaration in the prescribed form supported
by such evidence as may be prescri bed:

(b) which declaration must  be true in al
material particulars and that anobng others
shall include 'the ampbunt representing the
full export value of the goods’ and

(c) he must affirmin the said declaration that
the full ~export-value of the goods wll,
withinthe prescribed period, be paid in the
prescri bed manner."

Stating that "There is no case that there is no affirnmation
in the declaration" the single Judge held that section 12(1)
was not violated. The Division Bench, however, noted the
fact that the declaration furnished by the appellant "did
not contain an affirmation as required by the last portion
of the said sub-section". Yet because of the npbde of paynent
nentioned in the declaration being contrary to Rule 7 of the
Rul es the Division Bench wupheld the view of the Additiona
Col l ector that the appellant "had nisdeclared the materia
particulars and attenpted to export the goods in question in
contravention of the prohibition contained in section 12(1)
of the Act." On the facts and in the circunstances of this
case we are constrained to hold that even after the
statement in colum 2 of Form GR -1 that the country of
destination of goods was |Italy the statement in colum 5
that the paynent was to be receivedin India in Indian
Rupees was not untrue. The appellant had managed or
manouvered to get the payment through the firm of Yugosl avia
in Indian Rupees. The statenment therefore, was not untrue
although it was against the node prescribed under Rul'e 7 of
the Rules. But here cones in the inportance of the
affirmation in the declaration.

Rule 7 of the Rul es says:

"The amount representing the full value of goods
exported to the countries specified in the Second
Schedul e shall be paid through an authorised dealer and
unl ess ot herwi se authorised by the Reserve Bank, shal
be paid in the manner specified in the said Schedule."

In the Second Schedule Italy occurs in Goup A-"Convertible
Account Countries”. In that case the approved nethods of
paynment are:

"(a) Currency of any country in this sub-group

(b) Sterling from an ’'External Account’, as
defined under the U K  Exchange Contro
Regul at i ons.

912

(c) Rupees from the account of a bank in any

country in the Convertible Account group."
Yugoslavia in the Second Schedule finds place in Goup B
"Bilateral Account countries" where the approved nethod of
payment is "Rupees fromthe account of a bank in the country
of inport."

In the present case the absence of affirmation had its
own signficance. It was difficult, alnpbst inpossible, for
the appellant to affirm that the full export value of the
goods was to be paid in one of the three nodes prescribed in
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the Second Schedule to the Rules for the export of the goods
to ltaly. W are, therefore, of the opinion that although
the statenment in the declaration that the val ue of the goods
mentioned in colum 4 at Rs. 63,301.50 was to be received in
India in Indian rupees for the export of goods to Italy was
not untrue, the affirmation, if made, woul d have been either
false or contrary to the requirenent of the law. If in the
affirmati on the appellant had stated that for the val ue of
the goods exported to Italy it was to receive the paynent in
I ndi an rupees through the Chartered Bank Ltd. Cochin as per
the declaration, then the affirmation would have violated
section 12(1) as it would not have been an affirmation
stating that the export value would be paid in the
prescri bed manner. Absence of affirmation in the declaration
furni shed by the appellant is tant anpbunt to failure on the
part of the appellant to conply with the requirenent of the
| aw engrafted in section 12(1) of the Foreign Exchange
Regul ation Act. ~That being so, the decision of the Division
Bench of /'the Hi gh Court that the appellant had attenpted to
export goods in-violation of the restrictions inmposed under
section 12(1) —of the Foreign Exchange Regul ation Act is fit
to be upheld, but on a different basis.

In cases of econom c offences and specially in relation
to the | aw of Forei gn Exchange no | eniency in the quantum of
puni shnent is warranted. But on the facts and in the
circunstances of this case we feel persuaded to reduce the
amount of penalty inmposed upon the -appellant from Rs.
25,000/- to Rs. 15,000/-. The direction as to the paynent of
Rs. 5,000/- in lieu of confiscation of the goods is upheld.
Since the law engrafted in the anended Section 12(1) of the
Forei gn Exchange Regul ation Act was not very clear either to
the Custom Authorities or to the High Court resulting in the
recording of the findings against the petitioner on a wong
basi s, although not affecting the substance of the view that
the appellant had violated Section 12(1) of the Foreign
Exchange Regul ation Act, we have thought it fit to reduce
the quantum of penalty by Rs. 10, 000/ -

Before we part with this case we nay just nention that
now t he Forei gn Exchange Regulation Act in force is an Act
of 1973-Central Act 46 of 1973. Section 18(1)(a) is al npst
the sane as Section 12(1) of the Act of 1947.

In the result the appeal is dismssed but subject to
the nodification in the quantumof penalty inposed  under
Section 114 of the Customs Act 1962. In the circunmstances we
shal |l nake no order as to costs in this Court.

V.P.S. Appeal dism ssed.
913




