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ACT:

Sent ence- Sent enci ng-power under Section 248(2) and s.
235(2) of the Crimnal Procedure Code, 1973 (Act Il of
1974)-Need for non-institution alised ‘sentencing and val ue
of pre-sentencing investigation reports while exercising the
right to sentence-Cuidelines to be laid down-Purpose of s.
360 of Crimnal Procedure Code highlighted.

HEADNOTE

In the case of a trial before-a court of session, under
s. 235(2) Crimnal Procedure Code "if the accused is
convi cted, the Judge shall, unless he proceeds in accordance
with the provisions of s. 360, (hear the accused’ on the
guestion of sentence, and then pass sentence on him
according to law." Simlarly, in the case of trial of
warrant cases by Magistrates, under. s. 248 (2) of the Code,
"where the Magistrate finds the accused guilty, but does not
proceed in accordance with the provisions —of s. 325 or s.
360, he shall after hearing the accused on the question of
sentence, pass sentence upon himaccording to | aw. "

Section 361 of the Code mandates that "where .in any
case, the court could have dealt wth:-

(a) an accused person under s. 360 or -under the
provisions of the Probation of Ofenders’ Act, 1958 (Act XX
of 1958) or;

(b) a youthful offender wunder the Children Act, 1960
(Act LX of 1960) or any other law for the time being in
force for the treatnent, training or rehabilitation of
yout hful of fenders, but has not done so, it shall record in
its judgnment, the special reasons for not having done so.”
Thus, under the Crimnal Procedure Code, 1973, recourse to
the provisions of s. 360 is a mnust.

In a trial against four persons charged by the Police
with offences wunder ss. 302, 324, 323 |IPC, including
constructive liability wunder s. 34, two were, acquitted by
the trial court and two were convicted. The appell ant was
sentenced to rigorous inprisonnment for one year and a fine
of Rs. 200/- for causing sinple injury to one Arjan Singh
He was held vicariously guilty under ss. 324/34 |1PC and
awarded two years rigorous inprisonment and a fine of Rs.
1000/-. In addition he was convicted under s. 323 IPC, for
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causing hurt to the daughter of the deceased and on this
count punished wth R 1. for one year together with a fine
of Rs. 200/-.

Rel easi ng the appel | ant on probation, the Court
N

HELD: 1. Enacted law is guilty of inaction; because its
obscure presence on the statute book escapes the vigilance
of the Bar. Wiere even the Court ignhores what is vital to
the little man the guarantee of sentencing legality becones
a casualty. [1135H, 1136A]

1135

2. To jail an accused is nechanical farewell to the
finer sentencing sensitivity of the Judge of salvaging a
redeenabl e man by non-institutionalised treatnent. If the
judge has before him a conplete and accurate pre-sentence
i nvestigation report which  sets forth the conditions,
ci rcunst ances, background, and surrounding of the accused
and the <circunstances underlying the offence which has been
conmitted, the judge could then inpose sentence with greater
assurance that he has adopted the proper course. The purpose
of s. 360 of “the Code is precisely this and the goal of s.
235(2) is just this. [1138H 1140B-C

3. Sentencing legality is violated when the judge
shirks. And the Bar is often alien to correctiona
alternatives and concentrates its amrmunition on culpability
and extenuatory scaling down of inprisonment. [1189F]

4. Calling pre-sentence investigation reports, bestowal
of intelligent care on the choice between institutional and
non-institutional disposition |ike probation,  conditiona
rel ease and such comunity nethods nust form part of
i nnovati ve sentences. But this should be based on carefu
study of the convict and his potentiality for reform not
guess-work, nor insensitive assessnents. [1137B-E]

Willianms v. New York, 337 U-S. 241, 249; quoted with
approval .

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION: Crimnal Appeal No.
313 of 1978.

Appeal by Special Leave fromthe Judgnent and Order
dated 22-3-78 of the Punjab and Haryana Hi gh Court in
Crimnal Appeal No. 189/75.

A. S. Sohal and S. K. Jain for the Appellant.

Hardev Singh for the Respondent.

The Judgrment of the Court was delivered by

KRI SHNA | YER, J. Every |litigative appeal has a docket
nunber but beneath the paper lurks a human factor, often
forgotten in the forensic pugilists but now and t hen brought

to the fore, as in this crimnal appeal limted to the issue
of appropriate sentence.
Surely, "the law nmust keep its promses.’” Justice

Hol mes expressed the obvious when he said this, but the
breach of promse by the aw on delivering crimnal justice
is daily experience, from police arrest to prison trauna.
The focus in this case is on the sentencing alternatives in
the Crimnal Procedure Code; and the grievance pressed by
counsel, when traditional grounds on the nmerits failed, was
that the conmpassion of s. 360 professionally suffering
beni gn neglect, be kindled and he be released. Enacted | aw
is guilty of inaction, because its obscure presence on the
statute book escapes the vigilance of the Bar. Were even
the court ignores what is vital to the little man the
guar ant ee of
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1136
sentencing legality becones a casualty. This case is an
i nstance in point.

Now the Dbrief story which enlivens the ’'sentencing
subm ssions. Four villagers of rural Punjab, of whom the
appellant is one, set wupon Arjan Singh, a small official
while on his way back hone. The sound and fury of the attack
with sticks brought out the ill-starred, innocent Srinati
Rakhi, Arjan Singh's brother’'s wi fe. Her daughter too cane
to the spot attracted by the fracas. Arjan Singh received
bl ows, being the angry target of the assailants. But poor
Rakhi, who came in accidentally, was hit on the head with a
takua by Jagir Singh, one of the accused. She eventually
di ed; and her daughter and Arjan Singh were hurt by the
beati ng.

Four persons were charged by the police with offences
under s. 302, 324 and 323 1.P.C. including constructive
[iability under ~s. 34. Two of ‘themwere acquitted by the
trial court and the other two were convicted but appealed to
the H gh ' Court. The man who dealt the fatal cut was Jagir
Singh. H's conviction under s. 302 |I'.P.C. and award of life
i mprisonnent by the Sessions Court was converted into one
under s. 304 Part 1, I.P.C. with a consequential reduction
of sentence to seven years rigorous inprisonment. His
conviction on certain other counts was naintai ned but we are
not concerned with him at all, since the appellant in this
Court is the other accused Dilbag Singh. H s role was | esser
and related to causing sinple injury to Arjan Singh for
whi ch he was sentenced to rigorous inmprisonment for one year

and a fine of Rs. 200/-. He was held vicariously qguilty
under ss. 324/34 |.P.C._and awarded two years' ' rigorous
i mprisonnent and a fine of Rs. 1000/-. In_ addition he was
convicted under s. 323 |.P.C. for ~causing hurt to the

daughter of the deceased and on -this count punished with
R 1. for one year together with a fine of Rs. 200/-.

Havi ng declined |eave on_ the question of guilt, we
confine our attention to the contentions on the sentence. W
proceed on the footing of the facts found and ask oursel ves
whet her any basic flaw in sentencing technology affords
appel l ate intervention and re-designing of reformatory
treatment in the conspectus of circunstances present in the
case.

The courts in our country consult the punitive tariffs
prescribed in the Penal Code, consult the prison period
awarded in practice for such offences and wth margina
vari ati ons nechanise the process. Judged by that test,

conviction under s. 324 1.P.C. read wth s 34 plus
substantive guilt wunder s. 323 1.P.C. is visited with two
years for the former and one year R 1. especially when the

incident has ended in death. But penal humanitariani sm
strategies of non-institutional rehabilitation and

1137

a conplex of other considerations in making an offender a
non- of f ender have revolutionized the judicial repertory in
re-socializing the crimnal. The sentence hearing for which
the Crimnal Procedure Code, 1973 provides in s. 248(2) and
s. 235(2) has hardly received the serious concern of the
Courts despite the International Probation Year and
therapeutic accent in penological literature. 'If the
crimnal law as a whole is the Cinderella of jurisprudence,
then the law of sentencing is G nderella s illegitimte
baby’. Pre-sentence i nvestigation reports, bestowal of
intelligent care on the choice between institutional and non
institutional disposition and habitual neglect of new
avenues open to the court have constrained us to grant |eave
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inthe case so that guidelines may be laid down and
probati on and comunity-oriented nethods Iying in the | ega
linbs may be re-activated. Qur prisons are overcrowded, our
prisoners are subjected to iatrogenic incarceration, our
penal drills are self-defeatingly <callous to correctiona
measures and our jail budgets bul ge without countervailing
conmunity benefits because the Bench and the Bar have
di smssed as below judicial visibility such patterns as
probation, conditional release. The time has cone for Courts
to abandon the Monroe Doctrine towards penol ogy and concern
itself with innovative sentences.

But this involves careful study of the convict and his
potentiality for reform  not guess-work nor insensitive
assessnments. Therefore, we directed, right at the start, the
Chief Probation Oficer, Punjab, to make a report to this
Court "as to the social circunstances and other relevant
factors bearing on the ~consideration of eligibility of the
petitioner to probation." That report has been received and
its contents -indicate conpetent  advertence to pertinent
criteria which we may briefly sumup

The appellant is 32 years old. H s behavioral attitude
is stated to be "obedi ent and lawrespecting in nature". The
officer goes on to state that the prisoner’s character is
fairly good, that he is upright, alert and interested in
rural games. O course, he seens to be westler of the
locality which is good if it is practised as a gane but
dangerous if he exercises his rmuscles on -other people's
flesh. More inmportantly are the social influences that bear
upon restraint and good behaviour. He is a petty farmer who
left school in his teens, has ten acres of land belonging to
the joint famly of hinself and five brothers and the
nother. Being a cultivator and living in the joint famly
circunstances the officer finds no adverse renmarks agai nst
himin the locality. On the other hand, the report refers to
his great respect for the forner Sarpanch of the village.
Hs famly circunstances evoke conmm seration because his
father is dead having been nurdered in 1960. His nother is
alive
1138
and has to be maintained by hinself and his two brothers who
are truck drivers and the third a jawan. He has his own
nuclear famly to maintain with a young wfe and four
children. A pitiable factor is that his elder daughter is
paral ytic from birth. Hs social position shows that  he

bel ongs to a |ower m ddl e class famly, ~lives by
agriculture, loves his nmother and brothers —and has earned
the good-will of his nei ghbours who think~ that the

occurrence was induced by an irritating land issue. and
temporary intoxication. A Sense of renorse has overcone him
according to the Probation Oficer who says that he is a
first offender and not a recidivist. It is a painful fact,
as noted in the report that this crimnal case has cost him
atidy sum loss of prestige and even fam |y separati on.
In the wunrefined English of the Probation Oficer we
may sunmari se his assessnment of the offender
"It was nmet of an accident as offender-client
Di | bagh Singh seens to be | aw abiding and God fearing.
H s one weakness is wine and that is the route cause of
the present di viation, otherw se on t he whol e
of fender’s behaviour is normal and adjustable. The
of fender is in curable stage as crine has not gone deep
into him He can be adjustable amicably wthin his
normal and natural environnental factors. The client
can easily be reformed as he is neither professiona
crimnal nor exhi bits any t endency to future
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devi ation."

The soci al mlieu, the donmestic responsibilities, the

respect for the forner Sarpanch he shows, the genera

goodwi I | he commands are plus points. The tragic fact of his

father’s murder and the running msfortune of his young

daughter’s paralysed |linbs are sour facets of his life. The

circunstance that he is gainfully enployed as agriculturist
and his brothers, though in diverse occupations, renain
joint famly nenbers, are hopeful factors. The aggressive
epi sode which Iled to his conviction was induced by the
conpany of his cousin who serves a seven year sentence and
the inebriation due to drinking habit. This sinple villager
responsi ble and gentle, sad and burdened, repentant and
drained of his little wealth by the crinmnal case, has a
long way to go inlife being in his early thirtys. The
drinks vice was the minus point. Many a peaceabl e person, on
slight irritation, suffers bellicose swtch-over under
al cohol i c consunpti on.

How does  judicial discretion operate in this skew of
circunstances? To jail him is nmechanical farewell to the
finer sentencing sensitivity of- the judge of salvaging a
redeenmabl e man by non-institutionalised treatnment. The hunan
consequences of the confinement process here wll
1139
be no good to society and much injury to the mserable
famly and, above all, hardening a young nan into bad
behaviour, with prestige punctured,  famly injured, and
society ill-served. 'Nor was the crinme such, so far as his
part was i nvol ved, as to deserve | ong det errent
i ncarceration. Qur prison system until humane and
pur poseful reforns pervades, surely injures, never inproves.
Prison justice has promises to keep, and ethologi cal changes
geared to curative goals are still alien-fromdress and bed,
refusal of frequent parole and insistence of nechanica
chores, bonded |abour, nocturnal tensions, and no scheme to
reformand many traditions to repress-such is the zool ogi ca
institutional realism and rehabilitative bankruptcy which
inflict social and financial costs upon the State. (1) It is
wasted sadism to lug this man into counter-productive
i mprisonnent for one year

Long years ago, Franklin D. Roosevelt, in-a forward-
| ooki ng speech on John Day, said:

"If the crimnal’s past history gives good reason
to believe that he is not of the naturally crinina
type, that he is capable of real reform and of becom ng
a useful citizen, there is no doubt that probation
viewed from the selfish standpoint of protection to
society alone, is the nost efficient method that we
have. And yet it is the |east understood, the |east
devel oped, the |east appreciated of all our efforts to
rid society of the crimnal."(2)

The appellant has served a substantial part ‘of his
sentence in jail because of judicial innocence of the normae
in the area of non-institutional disposition. It is easy to
i mprison, hard to individualise punishment. Sentencing
legality is violated when the judge shirks. And the Bar is
often alien to correctional alternatives and concentrates
its ammunition on culpability and extenuatory scaling down
of inprisonment.

The observations of the United States Supreme Court in
Wllians v. New York (337 U.S. 241, 249) lay the right
stress on pre-sentence reports:

"have been given a high value by conscientious
judges who want to sentence persons on the best
avail abl e information rather than on guess-work and
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mati on. To deprive sentencing judges of this kind of

i nformation woul d under m ne noder n penol ogi ca

procedural policies that have been cautiously adopted

throughout the nation after careful consideration and
experimentation."

Judge F. Rayan Duffy has witten:

“"If the judge has before him a conplete and
accurate pre-sentence investigation report which sets
forth the conditions, circunstances, background, and
surroundi ngs of the defendant, and the circunstances
underlying the offense which has been commtted, the
judge can then inmpose. sentence with greater assurance
that he has adopted the proper course. He can do so
with much greater peace of mnd."(1)

The purpose of s. 360 of- the Code is precisely this;
the goal of s. 235(2) is just this. And yet, the exacting
art is . nore honoured in the breach than in the observance if
we many. wongly use a Shakespearean passage to drive hone
our point. W stress the l'egal position so that subordinate
courts may not treat conviction as the termnal point but
the end of one chapter. W are mndful of the conplexity and
renove the inpression that easy resort to s. 360 is right.
No; it is wong. Two quotes set the record straight.

“Inprisonnent is the appropriate sentence when the
of fender nust. be isolated fromthe conmmunity in order
to protect society or if he can learn to readjust his
attitudes and patterns of ~behaviour only in a closely
control | ed envi ronment. " (2)

"The consequences of a sentence are of the highest
order. If too short or of the wong type, it can
deprive the law of its effectiveness and result in the
premature release of a dangerous crimnal. ' If too
severe or inproperly conceived, it can reinforce the
crimnal tendencies of the defendant and | ead to a new
of fence by one who ot herw se m ght not have of fended so
seriously again.

The decision which is presented at sentencing is
al so enornously conplex. It properly is concerned, and
often predominantly, wth the future which can be
predicted for the particular offender. But any single-

val ued approach to sentencing is msdirected. A
sentence which is not in some

1141
fashion linmted in accordance wth the particular

of fence can lead to a system of inconparable brutality.

Per contra, a sentence or pattern of sentence which

fails to take due account of the gravity of the of fence

can seriously underm ne respect for law "(1)

In this case, after perusal of +the report- of the
Probation O ficer, counsel for the State, Sri Hardev Singh
with fair candour and shared correctness, consented to a
rel ease of the prisoner under S. 360. W agree. But one fact
needs enphasis. The cl ose nexus between viol ence and al coho
isa call to the State in every crimnal investigation to

identify the role of alcohol in the conmission of the
of fence and in every prisoner’'s treatnment to provide for
anti-al coholic therapy. To fail here is vicarious guilt of

the State to Society. W direct release of the appellant
forthwith. He wll enter into a bond before the trial court
together with Shri Dilbag Singh S/o Babu Singh as surety in
the anbunt of Rs. 1000/- within two weeks of his release to
keep the peace, be of good behaviour, to abjure al cohol and
not to conmt offence for a period of three years and to
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appear and receive sentence, if called upon in the neantine.

The appeal is allowed with this direction which is the
Q E. D. of sentencing justice.
V. D. K. Appeal al | owed.
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