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Goa, Daman and Diu Ctizenship Oder, 1962--cl. 3A--Passport
issued by, a foreigncountry to be surrendered before a
certain date--CGovernnent specifically asked a citizen not to
surrender foreign passport--Services of citizen used in a
top secret mission--Wether retention of foreign passport
deprived himof Indian Ctizenship

HEADNOTE

Clause (2) of the Goa, Daman and Diu (Citizenship) Oder
1962 states that every person who or either of whose parents
was born before the 20th day of ~Decenber, 1961 in the
territories now conprised in the union territory /of Goa,
Daman and Diu shall be deened to have becone a citizen of
India- on that day. The proviso to that clause  says that
any such person shall not be deermed to have becone a citizen
of India as aforesaid if within one nmonth, fromthe date of
publication of the order that person makes a declaration in
witing that he chooses to retain the citizenship or
nationality which he had: i mediately before the 20th day of
Decenmber, 1961. In Decenber 1962 cl ause (3A) was,inserted
in Schedule 3 to the Ctizenship Rules which states that
where a person who has becone an Indian citizen by virtue of
the 1962 Citizenship Oder holds a passport issued by the
Government of any other country the fact that he has not
surrendered the said passport on or before January 19, 1963
shal | be conclusive proof of his having voluntarily acquired
the citizenship of that country before that date.

In his election petition the appellant alleged. that the
respondent chose to maintain his Portuguese nationality —and
citizenship by making a declaration in witing on April 27,
1962. Thereafter, he proceeded on foreign travel as an
alien on the basis of the Portuguese passport issued to him
by the former Portuguese adm nistration. which was renewed
upto July 17, 1964 in London. It was further alleged that
the respondent obtained his alien residential permt in
India and that he deliberately failed to surrender his
Portuguese passport before January 19,1963 as required by
cl. 3A of the Arending Rules, 1962. It was also alleged
that the comunication of the Goa admi nistration that the
respondent had prima facie beconme a citizen of India by
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virtue of the Citizenship, Oder was not correct and
contrary to the docunentary evi dence.

The Judicial Comnissioner held (i) that the respondent was
entrusted with, a secret nission on behalf of the Government
of India and it was in that connection that he was nmade to
sign the declaration dated April 27, 1962 and that the
decl arati on was not nade voluntarily; (ii) that the renewa

of the Portuguese passport did not inply loss of Indian
citizenship; (iii) that the retention of the Portuguese
passport after January 19, 1963 was due to conpelling
reasons and that the CGovernnent of India nmust be deemed to
have given its decision that the respondent was an Indian
citizen.

Di sm ssing the appeal to this Court,

HELD : (1) According tothe Special Adviser to the Mlitary
CGovernor who |ater ~becane Special Adviser to the Lt.
Governor, the declaration of the respondent dated April 27,
1962 that he chose to retain the Portuguese citizenship and
nationality was signed by himonly by way of formality in
vi ew of .the fact that the Special Adviser had decided to use
the respondent in a top secret matter relating to the
security of India. The respondent was involved wth a
Portuguese | ady and that fact provided a cover for carrying
out the assignnent. The respondent retained his Portuguese
passport and obtained residential permts to stay in Goa as

a foreigner till January. 1964

426

at the instance of the Special Adviser so that he could
carry out the assignnent entrusted to him He had gone

abroad in 1963 in connection with the assignment on a
Portuguese passport under the instructions of the Specia
Advi ser. The respondent renewed the Portuguese passport in

London wunder instructions of the 'Special Adviser. On
respondents return he was asked by the Special Adviser to
retain his passport till such time as it was decided to use
him again or asked himto relinquish it. The | Speci a

Advi ser was conpetent to ask the respondent to retain his
Por t uguese passport and to proceed on top secret
assignnent.[431 E-H

(2) The words "as agreed" appearing on the letter dated
April 27, 1962 addressed by the respondent to the Special
Adviser go to show that it was in pursuance of ~sone
arrangenent between the Special Adviser and the respondent
,that the latter was retaining his Portuguese passport and
visiting Portugal. The note made by the - Special Adviser
expressly refers to the fact that the respondent after
returning fromhis foreign trip was to take over an Indian
passport and renounce Portuguese nationality. No express
reference to the secret mission, inthe very nature of
things, could be expected either in the letter or “in the
note. it was obviously essential for the success  of the
secret mission that things should not be divul ged by making
themexplicit. [433GH

(3) No guestion of sharing of the expenses of the
respondent would arise if the respondent was not undert aking
a trip for reasons connected with the affairs the State.
[ 434A]

(4) The -evidence on record proves that the respondent was
entrusted with a secret mssion on behalf of the Governnent
of India and it was in that connection that he was made to
sign the declaration dated April 27, 1962. The intention of
the respondent at the tine he signed the declaration was not
to becone a Portuguese national but to acquire |Indian
nationality. [434D]

(5) The declaration dated April 27, 1962 and the retention
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of the passport by the respondent after January, 1963 could
not have the effect of depriving the respondent of the
benefit of Indian citizenship. But for the declaration
dated April 27, 1962 the respondent according to cl. (2) of
the Gtizenship Oder would be deened to have becone a
citizen of India on Decenber 20, 1961. The declaration was
si gned by hi m because of the secret m ssion which had ' been
entrusted to him in connection with the affairs of the
St at e. It cannot, therefore be said that the choice to
retain Port uguese nationality as expressed ,in hi s
declaration dated April 27, 1962 and January 19, 1963
represented his real choice exercised by him voluntarily.
[ 435D, 434H; 435A- B

(6) The Judicial Conm ssioner was right in considering the
declaration dated April 27, 1962 and the letter dated July
27. 1970 from the Mnistry of Hone Affairs that he had
become prima facie a citizenof India as a certificate
issued ~by the Central Governnent wunder s. 13 of the
Citizenship Act. It is also plain that the Centra
CGovernment ~reaffirmed its decision that the respondent had
prima facie become a citizen of Indifa in spite of the fact
that the Central Government was inforned about the making of
declaration dated April 27, 1962. Letters dated July 26,
1970 and July 27, 71970 though they did not profess to be
certificates issued under s. 13 and though the latter of
these two letters recites that there was no necessity of a
certificate, clearly incorporate the view of the Governnent
of India that the respondent was an I'ndian citizen. [437G
C, 438(

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : G vil Appeal No. 991 of 1973.

From the judgment and order dated the 16th March, 1973 of
the ,,Court of Judicial Commr., Goa Daman & Diu in Election
Petition No. 1 of 1971

V. R Bhandare, V. N. Ganpule and Unila Sirur, for the
appel | ant .

A. K Sen and S. R Agrawala, for the respondent.

427

The Judgnent of the Court was delivered by

KHANNA, J.-The short question which arises for deternination
in this appeal against the judgment of the Judicia

Conmi ssi oner (Goa, Daman & Diu dismissing petition filed by
Gangadhar Yeshwant Bhandare appellant to question t he
el ection of Erasnp De Jesus Sequiria respondent to the Lok
Sabha is whether the said respondent at the relevant tine
was a citizen of India.

The respondent was declared elected to the Lok Sabha' from
the Mraugao parlianentary constituency in the “elections
held in March 1971. The appellant who had been ‘wvalidly
nomnated as a candidate at the election for the ‘above
constituency wthdrew his candidature and did not contest
the said election. After the result of the election had
been declared, the appellant filed election petition to have
the election of the respondent declared void on the ground
that on the date of the election the respondent was not
qualified to be chosen to fill a parliamentary seat wunder
the Constitution of India and the Representation of the
People Act, 1951 as the respondent on that date was not a
citizen of India and not an el ector as contenplated by the
Representati on of the People Act, 1951. According to the
appel lant, prior to Decenber 20, 1961 when the Union
Territory of Goa, Daman & Diu was liberated from the
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Portuguese doni nation and becane a part of the Indian Union
the said territory was a Portuguese possession and the
respondent was Portuguese citizen. Following the |iberation
and nmerger of that territory with the Union of India, the
Government of India in exercise of the powers conferred by
section 7 of the Citizenship Act, 1955 issued on March 28,
1962 Goa, Daman and Diu (Citizenship) O der, 1962
(hereinafter referred to as Citizenship Oder) conferring
the citizenship of India on persons born in the above
mentioned territory before Decenmber 20, 1961 on the terns
and conditions set out in the order. The relevant part of
cl ause 2 of that order was as under
"Every person who or either of whose parents,
or any of whose grand parents was born before
the twentieth day of Decenmber 1961 in the
Territories now conprised in t he Uni on
Territory ~of Goa, Daman and Diu shall be
deenmed to have becone a citizen of India on
t hat day.
Provided that ~any such person shall not be
deemed to have becone-a citizen of India as
aforesaid if within one month fromthe date of
publication of this Order in the Oficia
gazette that person nakes a declaration in
witing to the Adm nistrator of Goa, Daman and
Diu or /any other authority specified by himin
this behalf that he chooses to retain the
citizenship or nationality which he had
i mediately before “the twentieth day of
Decenber, 1961;"
It is stated that the respondent chose to nmaintain his
Por t uguese nationality and citizenship by maki ng a
declaration in witing dated April 27, 1962 as required by
the above clause. The respondent thereafter proceeded on
foreign travel as an alien on the basis of a Portuguese
passport issued to himon or about June 25, 1958 by the
428
fornmer Portuguese Administration. “As the said passport was
due to expire on June 21, 1962 the respondent on-arrival in
London in June 1962 applied to the Portuguese Consul in
London for a new Portuguese passport which was granted to
hi mon June 18, 1962. The new passport was valid up to June
17, 1964. The respondent returned to India in October 1962
and as an alien applied for and obtained residential permt
in India, The permt was renewed fromtine to tine.
On Decenber 20, 1962 the Central Government. published the
Citizenship (Arendnment) Rules, 1962 and inserted in Schedul e
1l to the Ctizenship Rules, 1956 clause 3A which reads as
under :
"3-A Were a person, who has becone an
Indian citizen by virtue of the CGoa, Daman and
Diu (Ctizenship) Oder, 1962 or the Dadra and
Nagar Haveli (Citizenship) Oder, 1962, issued
under section 7 of the Citizenship Act, 1955
(57 of 1955), holds a passport issued by the
CGovernment of any other country, the fact that
he has not surrendered the said passport on or
bef ore the 19th January, 1963 shall be
conclusive proof of his having voluntarily
acquired the citizenship of that country
before that date."
It is stated by the-appellant that t he r espondent
deliberately failed to surrender his Portuguese passport
bef ore January 19, 1963 as required under the above, clause.
In January 1964 the respondent returned his Portuguese
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passport to the Special Oficer, Mnistry of Externa
Affairs and clainmed Indian citizenship. No reference was
nmade in that communi cation by the respondent, to the fact
that he had nmade, a declaration retaining his Portuguese
citizenship. On Decenber 15, 1964 a letter was sent on
behal f of the Administration of Goa, Daman and Diu to the
respondent stating that prinma facie he had becone a citizen
of India by virtue of the Citizenship Oder. 1In July 1970
the respondent addressed a comunication to the Centra
Government for a certificate under section 13 of the
Citizenship Act. In response to that the respondent was
informed by letter dated July 27, 1970 that the said
certificate was not ‘necessary for him as the CGoa
Admi ni stration had al ready conveyed to himthat he was prinma
facie an Indian citizen. The appellant asserts that the
i nformation conveyed to the respondent by t he CGoa
Admi nistration in- letter dated Decenber 15, 1964 was not
correct and contrary to docunentary evidence. An objection
was raised at the tinme of scrutiny by the appellant that the
respondent was not a citizen of India but that objection was
overrul ed by~ the Retuning O ficer. The appel | ant
accordingly prayed that the election of the respondent to
the’ Lok Sabha be declared to be void.

The respondent in'his witten statement. stated that the
declaration filed/'by himon April 27, 1962 was not a valid
declaration inasnuch as he did not choose to retain his
Por t uguese nationality and citizenship. The sai d
declaration was stated to have been made by the respondent
at the request of the then Special Adviser Goa for reasons
whi ch had no connection with any intention on his part to
retain the Portuguese nationality and citizenship or to | ose
I ndi an

429

citizenship. The respondent adnits that he left India in
May 1962 and got his passport renewed from the Portuguese
Consul ate in London. The respondent was, however,  advised
by his friends not to go to Portugal and consequently he did
not go there. The respondent, it is further stated, was
told by the Special Adviser to .continue to retain the
Portuguese passport so that he might be in a position to
make a later trip to Portugal. According further to the
respondent, he applied for a residential permt and kept
renewing it fromtine totine as a matter of formality and
with the full know edge of the Special Adviser that -the
respondent did not intend to jeopardize hi s I'ndi an
citizenship. When clause 3A in Schedule 11l to the
Citizenship Rules was added, the respondent addressed a
letter to the Special Oficer, Mnistry of External Affairs
to the effect that he was retaining for the tine being the
Portuguese passport and that his object was to obtain Indian
passport in due course. The respondent thereafter sur-
rendered his Portuguese passport on January 15, 1964. The
respondent, it is further stated, obtained a passport as a
citizen of India fromthe Governnent of India through the
Chief Secretary, Goa, Daman and Diu in 1965. Anot her
passport was obtained by the respondent in that capacity in
1970. According to the respondent, letter from Goa
Admi ni stration dated Decenmber 15, 1964 and letter dated July
27, 1970 fromthe Government of India are, conclusive on the
point that he was a citizen of India. Objection was also
rai sed by the respondent that clause 3A of Schedule IIl to
the Citizenship Rules and the first proviso to clause 2 of
Citizenship Oder were ultra vires the, Citizenship Act.
According to the respondent, he was a citizen of India at
the relevant time and his election was not liable to be
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decl ared void on the ground set up by the, appellant.

It may be stated that the appellant inpleaded besides the
respondent, the Returning O ficer and the Union of India as
respondents 2 and 3 respectively in the election petition
Respondent No. 2 was, deleted fromthe list of respondents
on July 31, 1971 on an application filed by the appellant.
So far as the Union of India respondent No. 3 is con, the
sai d respondent was deleted fromthe list of respondents on
the application of the appellant on February 3, 1972
after sone prelinmnary issues had been decided on Cctober
15, 1971. a witten statement was filed on behalf of the
Uni on of I ndi a.

According to the Union of India, the respondent signed
decl arati on, dat ed Appel | ant dat ed April, 1962
not,voluntarily but on the advice and at the instance of the
Special Adviser Goa. As regards the residential permts
whi ch weregranted to the respondent, the Union of,
India states that those permts were issued with a, view
to avoiding any conplication as the respondent held a
Portuguese passport for reasons connected with the affair of
the State. The Union of India has denied t hat t he
respondent acquired the Portuguese citizenship or
that he ceased to be an Indiancitizen According further

to the Union of India’ the respondent is an Indian citizen
I ndian passports. ‘are 'stated to have been.issued in favour
of , the respondent because of his being an I'ndian citizen
13--423SCl/ 75

430

Following issues were franed by the |earned Judi ci a
Conmi ssi oner

1. " Has t hi-s Court jurisdiction to
entertain the election petition?

2. Is the petitioner a citizen of India?

3. Did the petitioner conmply wth t he
provi si ons of section 81(3) of t he

Representati on of the People Act, 1951 and if
not, is the petition fit to be dism ssed under
section 86(1) of that Act?
4, Whet her the first proviso to para 2 of
the Goa, Daman and Diu (G tizenship) Oder
1962 is wultra vires and in excess of the
powers conferred by section 7 of the CGCitizen-
ship Act, 19557
5. Was the first respondent disqualified
to be chosen as a nmenber of the Lok Sabha in
March 1971 for the reasons stated by the
petitioner in the election petition?
6. To what relief ?"
Issues 1, 2 and 4 which were treated as prelimnary -issues
were decided in favour of the appellant and against the
respondent as per order dated Cctober 5, 1971. |Issue No. 3
was al so decided in favour of the appellant. On issue No. 5
the |earned Judicial Conm ssioner held that the respondent
was entrusted with a secret mssion on behalf of the
Governnent of India and it was in that connection that  he
was nmade to sign declaration dated April 27, 1962. The said
declaration was not nade voluntarily. The renewal of
Portuguese passport by the respondent, it was held, did not
inmply the loss of Indian citizenship. The retention of the
Portuguese passport by the respondent after January 19, 1963
was found to be due to conpelling reasons |In the opinion of
the Judicial Comm ssioner, the Government of I|ndia nust be
deened to have given its decision that respondent was an
Indian citizen. The respondent was accordingly held not
qualified to be chosen as a nenber of the Lok Sabha. the
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el ection petition was dism ssed.
In appeal before us M. Bhandare on behal f, of appel | ant

has chal | enged the finding of the judicial Conm ssionerthat
the respondent did not sign declaration dated April 27,1962
voluntarily and that it was in connection with a secrete
that entrusted to himon behalf of the Governnent of
India that he has nade to sign that declaration. It is
urged that the respondent was not an Indian citizen at
the relevant tinme, and as such was not qualified to be
chosen to fill a seat in the Parlianment W have given our
careful consideration to the subnission of M. Bhandare are
though we agree with himthat as provided in article 84 of
the constitution a person shall not be qualified to be
chosen to fill a seat in_ Parliament unless he is a citizen
of India, we find it difficult to accept his ot her
cont enti ons.
431
Ex. P3 s declaration-dated April. 27, 1962 which, according
to the appel lant, was made by the respondent voluntarily.
The decl aration read as under

Panj i m

dated 27th April 1962
The Sr. Superintendent of Police, CGoa

Panjim

Sir,
| ERASMO JESUS DE SEQUEI RA aged 23 years resi-
dent. at CAMPAL, PANJIM decl are that | have
carefully read the order passed by t he
Mlitary Governor-on the 5th of April, 1962

regarding  the declaration of Nationality. I
have al so carefully perused the ~Notification
of the Govt. of India dated 28th March, 1962
which is an order called 'CGoa, Diu and Daman
Ctizenship Order 1962’ . | accordingly declare
t hat | choose to retain the PORTUGUESE
citizenship Nationality which I was / holding
i medi ately before the 20th of Decenber, 1961
1, therefore, herein sign nmy declaration
declaring ny PORTUGUESE citizenship..........
Nationality.
Sd/ Erasnp Jesus De Sequeira
Si gnature
The | earned Judicial Conm ssioner has found that the  above
declaration was nade by the respondent not voluntarily -and
that he was nmade to sign it in connection with a secret
m ssion entrusted to himon behalf of the CGovernnent of
I ndi a. The finding of the Judicial Comm ssioner in this
respect is supported by the evidence of M. G K Handoo who
was appointed in Decenber 1961 as a Special Adviser to the
Mlitary Governor of Goa and who was thereafter appointed in
March 1962 Special Adviser to the Lt. CGover nor . Bef ore
that Handoo was Additional Inspector General of Police,
Maharashtra and Commandant of the Border Security Force of
CGoa, Daman and Diu. He had al so been dealing with foreign
intelligence and security of Goa in the Mnistry of Externa
Affairs. According to Handoo, declaration EX. P3 was
signed by the respondent only by way of fornmality in view of
the fact that Handoo had decided to use the respondent in a
top-secret matter relating to the security of the Governnent
of, India. The respondent, it is stated, was involved wth
a Portuguese lady and that fact provided a cover for
carrying out the assignnment. Handoo has further stated that
t he respondent retained his Portuguese. passport and
obtained residential permits to stay in Goa as a foreigner
fill January 1964 at the instance of Handoo’ so that the
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respondent. could carry out the assignment entrusted to him
It is also stated by Handoo that the respondent went abroad
in 1962 in 'connection with the assignment on a Por t uguese
passport under the instructions of Handoo. The expenses for
the above foreign trip of the respondent were, shared by the
CGovernment of India and the respondent. It is further in
the evidence of Handoo that the respondent renewed his
Portuguese passport in London under the instructions of
432
the witness. On his return the respondent contacted Handoo.
Handoo then told the respondent to retain his passport till
such time as Handoo decided to use himagain or asked himto
relinquish it. Handoo adds that he was conpetent to ask the
respondent to retain his Portuguese passport and to proceed
on top-secret assignnent. It is also in the evidence of
Handoo that the respondent addressed letter Ex. P4 to Handoo
on April 27, 1962.  The letter reads as under
CAMPAL
PANJI M
27th APRIl, 1962

CONFI DENTI AL

M. G K. _HANDoo

SPECI AL -ADVI SER

GOA

DEAR'MR. ~ HANDOO

Confirmng my call on youthis norning, 1, as

agreed, wite to advise you that | wsh to

retain. my Portuguese passport . No. '703/58

i ssued at Coa for the present, to enable nme to

visit Portugal and see a very personal friend

on a highly personal reason

I request that perm ssionbe granted for nme to

leave India on this.passport, and. woul d

appreciate a reentry permt valid for six

nont hs bei ng granted at the same, tine.

I am as advised by you, registering ny

passport at the police, and | shall be seeing

you to hand over this letter, imediately

after.

Wth conplinents,

Yours sincerely,
Sd/ -

Erasnmo Jesus de Sequeira"
On above letter Handoo recorded a note nmeant for Joshi who
was i ncharge of Passport Section at Panjim- Ile note reads
as under

"Pl ease see. | had spoken to you about this.

The applicant has to go back to Portugal ~wth

reference to his entanglenent with a white Po

lady and has to finally settle this donestic

issue and return. He- will, then take over an
I ndian passport which can be issued as he
wi Il renounce Portuguese nationality. Pl ease
issue hima reentry permt as desired at’ A
above."

The statenent: of thedent when he came into the witness-

box is simlar to that of Handoo. The learned Judicia

Conmi ssi oner has accepted the evidence adduced on behal f
"of the respon-

433

dent in this. respect, and we see no particular reason to
di sbel i eve the sane.

Handoo was a senior officer who dealt wth foreign
intelligence and security of Goa. At the relevant time he
was Special Adviser to the Lt. Governor. So far as the
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present proceedings of the election petition are concerned,
he is wholly disinterested and there appears to be no cogent
ground what soever as to why he should give fal se evidence in
favour of the respondent. As regards the respondent, we
find that he was subjected to | engthy and searching cross-
exam nation lasting for 11 days. The learned Judicia
conmi ssi oner has conmended t he deneanour of the respondent
in the wtness-box and has observed that the respondent’s
clear, wunhesitating and firm answers inpressed himfor the
trut hful ness. According to the Judicial Comissioner, the
evidentiary value of the respondent’s statenent, instead of
being weakened, was fortified as a result of Cross-
exam nation. This Court in an election appeal normally does
not interfere with the apprai senent of the evidence of the
witnesses by the Hi gh Court unless such appraisenment is
afflicted with sone glaring infirmty. After having been
taken through the evidence of Handoo and the respondent, we
find no reason whatsoever to take a view different fromthat
t aken by the Judi ci al Conmi ssi oner regardi ng the
trustworthiness of the two wtnesses.

M. Bhandare has drawn our attention-'to the suggestion which
was put in cross-exam nationto the respondent that he was
bei ng hel ped by the ruling party at the Centre in the matter
of his citizenship and the present election petition because
of the support lent by himto the ruling party since 1969.
Ile respondent repudiated this suggestion and we find that
apart fromthis bare suggestion in cross-examination there
is no other material on the record to show that the
suggestion was wel |-founded. W further find that Handoo
retired from Governnent service and did not . hold any
of ficial position after Novenber 1962. His evidence in the
present proceedings was recorded on conm ssion in_ August
1972.. Handoo being no longer in Governnent service at the
time of the recording of his evidence, it is not clear as to
how he could be influenced by the party in power 'at the
Centre to give evidence in favour of the respondent. The
evi dence of the respondent and Handoo is al so borne out by
the letter which was addressed by the respondent to Handoo
on April 27, 1962 and the note nade on that letter by
Handoo. The words " as agreed" in the above letter go
to show that it was in pursuance of some arrangenent between
Handoo and the respondent that the latter was retaining  his
Portuguese passport and visiting Portugal.The note which was
nmade by Handoo expressly refers to the fact that the
respondent after returning fromhis foreign.trip was to take
over an | ndian passport and renounce Portuguese nationality
No express reference to the secret mission in the very
nature of things could be expected either in the letter or
in the note. It was obviously essenti al f or the
success of the secret mission that things should not be

di vul ged by making themexplicit.

The evidence of the respondent and Handoo al so shows, that
the expenses for the foreign trip of the respondent  were
borne partly by,

434

The CGovernnent and, partly by the respondent. No question
of sharing of those expenses by the Governnment would arise
if the respondent was not undertaking that trip for reasons
connected with the affairs of the State as alleged by the
respondent .

While dealing with the question as to what Value should be
attached to the evidence adduced by the respondent, we nust
also bear in mnd the witten statement which has been)
filed on behalf of the Union of India. According to the
stand taken by the Union of India, declaration dated, Apri
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27, 1962 was not signed by the respondent voluntarily but on
the advice and at the instance of the Special Adviser Goa.
The Union of India has further stated that the residentia
permits were granted to the respondent with a view to
prevent any conplication as the respondent held a Portuguese
passport for reasons connected with the affairs of the
State. Looking to all the facts, we agree with the |earned
Judi cial Comm ssioner that the evidence on record proves
that the respondent was entrusted with a secret mssion on
behalf of the Government of India and it was in that
connection that he was nmade to sign declaration dated Apri
27, 1962. W also We that the intention of the respondent
at the time he signed the declaration was not to becone a
Portuguese national but to acquire Indian nationality and
citizenship.

The evidence of Handoo and the respondent al so establishes
that it was at the instance of Handoo in connection with the
secret mssion entrusted to himthat respondent travelled on
a Portuguese passport in 1962 and obtained on the expiry of
his passport a fresh passport from Portuguese Consulate in
London in-June 1962. The evidence further establishes that
it was’ for the sane reasonthat the respondent did not
surrender his Portuguese passport on or before January 19,
1963 in accordance with clause 3A inserted in Schedule 11
to the Gtizenship Rules, 1956. The sane was the reason
according to that evidence, for the stay of the respondent
in Coa as a foreigner on residential permts till January
1964.

It has next been argued by M. Bhandare that whatever m ght
be the reason which night have weighed withthe respondent
in maki ng declaration P3 dated April 27, 1962 regarding his
Portuguese nationality and the retention of the Portuguese
passport till after January 19, 1963 the law nust take its
course and the court should give effect to the proviso to
clause 2 of the Citizenship Oder and clause 3A of Schedul e
1l to the Ctizenship Rules, 1956.  In accordance with the
above provisions, the respondent, it is urged, should be
held to be a Portuguese citizen and not an Indian citizen

W are unable to accede to the ‘above submi ssion. The
respondent was’ admittedly born before the 20th day of
Decenmber 1961 in the Union Territory of Goa, Daman and Diu.
As such, but for declaration P3 signed by him he would
according to clause 2 of the Ctizenship Order be deenmed to
have becone a citizen of India on the 20th day of  Decenber
1961. Question then arises as to what is- the effect of
decl arati on P3 nade by- the respondent on April 27, 1962 and
the retention of the Portuguese passport by ~him after
January 19, 1963.
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We have found above that even though the respondent” wanted
to becone an Indian citizen, he signed declaration P3 and

retained the Portuguese passport till January 1964 because
of the secret m ssion which had been entrusted to him in
connection with the affairs of the State. it cannot,
therefore, be said that the choice to retain Portuguese na-
tionality as expressed in declaration P3 as well as the

choice to retain the Portuguese passport after January 19,
1963 represented the real choice of the respondent exercised
by him voluntarily and of his free wvolition. On the
contrary it was because of the necessity and the conpul sive
reason of ensuring the success of the secret mission
entrusted to himin connection with the affairs of the State
that the respondent signed declaration P3 and retained the
Portuguese passport till after January 19, 1963. The
evidence on record establishes that declaration P3 was a
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sham decl aration which did not enbody the real intention or
choice of the person signing it. It. was not intended to be

acted wupon and was signed at the instance of a senior
of ficer acting on behalf of the Governnent of India because
it was considered to be a necessary canmoufl age and cover to
facilitate the carrying out of the secret m ssion entrusted
to him in connection with the affairs of the State. The
same was reason for the retention of the Portuguese passport
by the respondent after January 1963. As such, declaration
P3 and the retention of the pass-port by the respondent
after January 1963 cannot have the effect of depriving the
respondent of the benefit of Indian citizenship. It would
i ndeed | ook anonmpolous if a declaration signed in the above
circunstances were to result in the evil consequence of the
respondent being denied the right to becone an Indian
citizen. WE may observe that once a declaration like P3 is
signed by a person and he retains a Portuguese passport
after the due date, the onus would be very heavy upon himto
prove that the declaration was not signed by himvoluntarily
and that the retention of the Portuguese passport by himwas
al so not a voluntary act. ~Unless he discharges that onus by
clear and cogent evidence, the |aw would takes its course
and he would not be regarded an Indian citizen. Wer e,
however, as in the present case the person concerned
di scharges that onusand it is established by clear and
cogent evidence that the real choice and intention of the
person concerned was to becone an | ndi an nati onal and that
he signed the declaration and retained the passport because
of the conpul sion of a secret assignment entrusted to himin
connection with the affairs of the State,  he .cannot be
deprived of his entitlenent to Indian citizenship.
W nmay in the above context refer to the case of Mhd. Ayub
Khan v. Conmi ssioner of police, Madras & Anr.(1) This in
that case was dealing with paragraph 3 of Schedule 11l to
the CGitizenship Rules, 1956 Wich raises a conclusive
presunption that a citizen of India who has obtained a
passport froma foreign country on any date, has before that
date voluntarily acquired citizenship of that other country.
Referring to that paragraph this Court observed
"BY the application of the rule-in Paragraph 3
the authority nust regard obtaining of a
forei gn passport on parti-
(1) (1965) 2 S.C. R 884.
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cular date :as conclusive  proof that the
I ndi an citizen has vol untarily acquired
citizenship of another country before that
date. But obtaining of a passport of foreign
country <cannot in all cases nerely mean
receiving the passport. |If a pleais raised
by the citizen that he had not voluntarily ob-
tained the passport, the citizen nust be
af forded an opportunity to prove that  fact.
Cases may be visualized in which on account of
force a person may be conpelled or on account
of fraud or nisrepresentation he nay be
i nduced, without any intention of renunciation
of his Indian citizenship, to obtain a
passport froma foreign country. It would be
difficult to say that such a passport is one
whi ch has been ’'obtained” within the neaning
of Paragraph 3 of Sch. 1l and that a
concl usi ve presunption nust arise that he has
acquired voluntarily citizenship of t hat
country:"
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The | earned Judicial Conm ssioner has held that letter R3
dated July 27, 1970 taken along with other docunents should
be construed as a certificate issued by the Governnment under
section 13 of the Citizenship Act. The above finding has

been assailed by M. Bhandare. |In this connection we find
that according to section 13 of the Citizenship Act, the
Central Governnent nmmy, in such cases as it thinks a,
certify that a person, with respect to whose citizenship of
India a doubt exists, is a citizen of |India- and a
certificate issued under this section shall, unless it is

proved that it was obtained, by neans of fraud, false
representation or concealnent of any material fact, be
concl usive evidence that that person was such a citizen on
the date thereof, but w thout prejudice to any evidence that
he was such a citizen at an earlier date. The respondent,
as nmentioned earlier, surrendered his Portuguese passport on
January 15, 1964. While surrendering his passport, the
respondent. wote letter dated January 15, 1964 to the
Special Oficer, Mnistry of "External, Affairs claimng
Indian citizenship. The Mnistry of External Affairs then
referred the matter to the Senior Superintendent of Police
Panj im Ile statenent of the respondent was then recorded
by the police and the Senior Superintendent of Police
thereafter made a report. A report was then sent to the
Mnistry of External  Affairs by the Chief Secretary,
Governnent of Goa, Danan and Diu. A letter was thereafter
sent on, behalf of the Mnistry of = External Affairs on
Decenber 2, 1964 to the said Chief Secretary stating that in
view of the information supplied by the Chief Secretary,
there was no objection to the respondent being treated as a
citizen of India under the Citizenship Order. On  Decenber
15, 1964 a communication was sent to the respondent by the
Under Secretary, Hone Departnment of the Governnent of Coa,
Daman and Diu that prinma facie the respondent had becone a
citizen of India by virtue of the Citizenship O der. Mor e
than four and a half years thereafter on July 1, 1969 the
I nspector General of Police addressed a letter to the Chief
Secretary, Governnment of Goa, Danan and Diu ‘that the
respondent had made declaration P3 dated April~ 27, 1962
choosing to retain Portuguese citizenship and that this fact
had not been brought to the notice of the Governnent before
| etter dated Decenmber 15, 1964 was issued to the
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respondent that he had prima facie became a citizen  of
I ndi a. The Chief Secretary thereafter a letter to the
Mnistry of Hone Affairs and inforned the Additiona

Secretary in that Mnistry about the making of ~the above
declaration by the respondent. There was ‘then further
correspondence between the Governnent of |India and the
CGovernment of Goa, Danan and Diu. On July 26, 1970 the
Joint Secretary to the Government of’ India, Mnistry of
Hone Affairs addressed letter P52 to the respondent that the
matter regarding his claimto Indian citizenship had  been
reconsi dered and it had been decided that the matter should
be treated as closed. The CGovernment of India thus
reaffirmed its decision which had been conveyed to the
respondent in 1964 that the respondent had becone prinma
facie a citizen of India by virtue of the Citizenship O der

It is also plain that the Central Governnent reaffirmed its
decision that the respondent bad prima facie become a
citizen of India in spite of the fact that the Centra

CGovernment was i nformed about the making of declaration P3
by the respondent on April 27, 1962. On July Z7, 1970 the
Joint Secretary in the Mnistry of Hone Affairs addressed
the following letter P3 to the respondent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 14

"I amdirected to refer to your letter dated
27th July, 1970 requesting for grant of a
certificate of citizenship under section 13 of
the Citizenship Act, 1955, and to say that
since the Goa Administration have in their
letter No. HD9-436/ 64 dated 15th Decenber,
1964, already infornmed you that you have prinma
facie becone a citizen of India by virtue of,
the Goa, Daman and Diu (Ctizenship) Oder
1962, the necessity of a certificate under
section 13 does not arise:
As already nentioned, the | earned Judicial Conm ssioner has
held that the above letter taken along with the preceding
correspondence should be construed as a certificate issued
by the Central Governnment under section 13 of t he
Citizenship Act. W find no cogent ground to take a
different view. By the above letter the Government of |ndia
plainly reiterated and reaffirned its view conveyed to the
respondent on Decenber 15, 1964 that he had prima facie
becomre ~a citizen of Indiaby virtue of the Citizenship
O der. It was no doubt nentioned in the letter that the
necessity of a certificate under section 13 does not arise,
but this was plainlyin view of the assunption made by the
Government of India as expressed in that letter that the
respondent was al ready accepted to be a citizen of India.
The |earned Judicial Conmi ssioner, in- the circumnstances,
cannot be held to be in error in construingletter R3 and
the precedi ng correspondence as a certificate under section
13 of the Citizenship Act.
To put it differently, section 13 vests the Centra
Government with power to certify in case a doubt exists as
to whether a particular personis a citizen of India that he

is such a citizen. 1In the case of the respondent ‘a doubt
was raised by the Government of Goa, Daman and Diu ' on the
point as to whether he was a citizen of India. The

CGovernment of, CGoa, Daman and Diu in this context referred
to the fact that the respondent while praying on January 15,
1964 for being declared Indian citizen had suppressed the
fact about his having signed
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declaration P3 on April 27, 1962 choosing to retain
Portuguese nationality. The Central CGovernnent even after
being apprised of that fact refused to reconsider its
decision of 1964 and observed that the matter should  be
treated as closed. Wen the respondent thereafter asked for
certificate wunder section 13 the Central Governnent said
that no such certificate was necessary in. view of the
earlier official conmunication which had been sent to.  him
that he had prima facie becone a citizen of India.

These facts, in our opinion, clearly establish that the
Central Governnent after being put in possession- of al
relevant facts reiterated its view that the respondent was
an Indian citizen and shoul d be considered as such. Letter
dated July 26, 1970 and July 27, 1970, though they do not
profess to be certificates issued under section 13 -and
though the later of these two letters recites that there was
no necessary of a certificate, clearly incorporate the view
of the Governnment of India that the respondent was an Indian
citizen. The letters thus serve the purpose of a
certificate and we agree with M. Sen, counsel for the
respondent, that they operated as certificate and should be
construed as such.

W nmay observe that the Governnent of India issued a
passport in favour of the respondent in 1965 and thereafter
in 1970. The respondent before his election to the Lok
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Sabha in 1971 was al so a nmenber of the Lok Sabha from 1967
till 1971. When el ected as a nenber of the Lok Sabha in

1967 as al so when he obtained the Indian passport in 1965
and 1970 the respondent had to sign the declaration that he
was an Indian citizen. He has already renounced his Por-
tuguese citizenship. To hold at this stage that the
respondent is not an Indian citizen would have the effect of
renderi ng him statel ess.

As a result of the above, we find that there is no nmerit in
the appeal. It accordingly fails and is dismssed wth
costs.

P.B.R Appeal dism ssed
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