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ACT:

Constitution of |India-Article 14-Travancore Taxation on
Income (Investigation Commission) Act, 1124(Act XV of
1124), s. 5(1)-Whether ultra vires ~the Constitution-Read
along with s. 47(1) of Travancore lncone-Tax Act, 1121 (Act
XXI'll  of 1121)H gh Court-Jurisdiction-Article 226 of the
Constitution-Wit Petition —against authorise Oficial-
Appoi nted wunder s. 6 of the Travancore Act (XIV of. 1124)-
| nvesti gati on Comm ssi on- Wet her conpetent under t he
provi sions of the Travancore Act XV of 1124 to investigate
cases not referred to it by Government.

HEADNOTE

The petitioners native of Quilon within the Travancore State
-had been assessed to income-tax for the years 1942 and
1943, the final orders in his assessnent having been passed
by the Chief Revenue authority of Travancore in Decenber
1946 and Novenber 1946 respectively. Travancore Taxation on
Income (Investigation Commission) Act, 1124 (Act X'V of
1124) nodelled on the Indian Act XXX of 1947 was passed by
the Travancore Legislature, to provide for an investigation
into matters relating to taxation on incorme. In July 1949
the United State of Travancore and Cochin was brought /into
exi stence as a result of integration between the two States.
Al'l existing |aws of Travancore were to continue in-force by
virtue of Ordinance | of 1124 which was |ater enacted as Act
VI of 1125. In Novenber 1949 the Governnent of the 'United
State of Travancore-

1197

Cochin issued orders under s. 5(1) of the Travancore Act XV
of 1 124 referring the cases of the petitioner for the years
1942 and 1943 (called Evasion Cases Nos. 1 & 2 of 1125) for
i nvestigation by the Travancore |ncone-Tax |nvestigation
Conmi ssion. Before the Comm ssion could nake its report the
Constitution of India came into force and the United State
of Travancore-Cochin becane a part of India (Part B State)
and the Travancore Act XIV of 1124 was continued in force
until altered, amended or repeal ed by a conpetent authority.
In April 1950 Parlianent passed Act XXXIII of 1950 whereby
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Taxation on Inconme (lnvestigation Conm ssion) Act, (Act XXX
of 1947) was extended to Travancore-Cochin and the |aw of
Travancore corresponding to Act XXX of 1947 was to continue
in force with certain nodifications. In Cctober 1951, a
notification issued by the Indian |Investigation Conm ssion
appoi nted Respondent No. 1 as an authorised official wunder
s. 6 of Travancore Act XIV of 1124 read with Act XXXII| of
1950. Respondent No. | sent a copy of that notification to
the petitioner on 21st Novenber, 1951 for his information
and further intimated to himthat the investigation proposed
to be conducted will not be confined to the years 1942 and
1943 but that it would be necessary for himto investigate
the petitioner’s incone for the period from 1940 to the | ast
conpl et ed assessnent year.

The petitioner filed a wit petition in the Travancore Hi gh
Court agai nst Respondent No. | and Respondent No. 2 (Indian
| ncome- Tax | nvesti gation Conmission) for a wit of
prohi bition or any other wit prohibiting the Respondents
fromholding an enquiry into the cases registered as Evasion
Cases Nos. 1 & 2 of 1126 or fromholding an investigation
into the incone of the petitioner fromthe year 1940 to the
last conpl eted assessnment year. The Travancore Hi gh Court
held that the Respondent No. 2 had all the powers that the
Travancore Conm ssion had under Travancore Act XV of 1124
and no nore and granted the wit prohibiting respondents
from conducting an enquiry into years other than 1942 and
1943. Both the | parties appealed to the- Suprenme Court
against the order 'of the H gh Court. A prelimnary
objection to the jurisdiction of the High Court to entertain
the wit petition was repeated in the Supreme Court by the
At t or ney- Gener al

Hel d, that the Hi gh Court bad jurisdiction under Art. 226 of
the Constitution to issue a wit against Respondent ' No. 1
because under the provisions of s.” 6 of the Travancore Act
XIV of 1124 the authorised official (Respondent No. 1) had
consi derabl e powers conferred upon himin the conduct of the
i nvestigation, and if he did anything as authorised officia

which was not authorised by law or was violative of the
fundanental rights of the petitioner as in the present case
be would be anenable to the jurisdiction of the H gh Court
under Art. 226 of the Constitution

Hel d, further that under the provisions of —the Travancore
Act XIV of 1124 the Commission had no authority ’to

i nvestigate any case suo notu. It could only investigate
cases referred to it by
1198

Government. All that was done in the present case was that
by two separate orders made under s. 5(1) of the Act the
Government referred two cases of the petitioner for the two
years 1942 and 1943 to the Conmission. There was no /other
order under s. 5(1) at any tine before 16th February 1950
and none could be made under that sub-section after that
date. Therefore neither Respondent No. 2 nor Respondent No.
1 who had been appointed as authorised Oficial by
Respondent No. 2 had jurisdiction to cover any period beyond
the two specific years 1942 and 1943 and the notice dated
21st Novenber 1951 issued by Respondent No. 1 to investigate
the petitioner’s incone for the period from 1940 to the | ast
conpl eted assessnent year was clearly illegal and without
jurisdiction.

Held, also that s. 5(1) of the Travancore Act XIV of 1124
which is to be read in juxta-position with s. 47 of the
Travancore |nc6me-Tax Act, 1121 (XXl of 1121) is not
discrimnatory and violative of the fundanental ri ght
guaranteed under Art. 14 of the Constitution
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Section 47(1) of the Travancore Act XXl Il of 1121 was
directed only agai nst those persons concerni ng whom definite
information cane into the possession of the, Incone-tax

Oficer and in consequence of which the Income-tax O ficer
di scovered that the incone of those persons had escaped or
been wunder-assessed or assessed at too low a rate or had
been the subject of excessive relief. The class of persons
envi saged by s. 47(1) was a definite class about which there
was definite information | eading to discovery within 8 years
or 4 years as the case may be of definite itemor itens of
i ncome whi ch had escaped assessnent. The action to be taken
under Travancore Act XXIII of 1121 was not confined to
escaperment from assessnent of incone made during the war
period (Septenber 1939 to 1946). Action could be taken in
respect of income which escaped assessnent even before the
war and al so nore than 8 years after the end of the war.

On the other hand under s. 5(1) of the Travancore Act XV of
1124 the  class of persons sought to be reached conprised
only these persons about whom there was no definite
i nformati'on~ and no discovery of any definite itemor itens
of income_  which escaped  taxation  but about whom the
CGovernment had only prima facie reason to believe that they
had evaded payment of ‘tax to a substantial anount. Further
action under s. 5(1) read with s. 8(2) of the Travancore Act
XIV of 1124 was definitely limted to the evasi on of paynent
of taxation on incone nmde during the war period and
therefore s. 5(1) of the Travancore Act XV of 1124 was not
discrimnatory in conparison with s 47(1) of the Travancore
Act XXIII of 1121.

El ection Commission, India v. Saka Venkata Rao ([1953]
S.CR 1144), K S. Rashid & Son v.  The ['ncone-t ax
I nvestigation Conmmi ssion, etc. ([1954] S.C R~ 738), Azmat
U lah v. Custodian, Evacuee Property, U P., Lucknow (A l.R
1955 All, 435), Burhanpur

1199

Nat i onal Textile Wbrkers Union, ~ Burhanpur V. Labour
Appel late Tribunal of India at Bonbay and others’' (A l.R
1955 Rag. 148), Jogi nder Singh Waryam Singh v. Director,
Rural Rehabilitation, Pepsu, Patiala and others (A I.R 1955
Pepsu 91), Chiranjit Lal Chowdhuri - v. The Union of India
([1950] S.C.R 869), Budhan Chowdhury and others v. The
State of Bihar ([1955] 1 S.C R 1045), Suraj Mall Mhta &
Co. v. A V. Visvanatha Sastri and another ([1955] 1 S.C R
448), Shree Meenakshi MIls Ltd. v. Sri A V. Visvanatha
Sastri  and Another ([1955] 1 S.C.R 787), Asw ni ~Kunar
Ghose’s case ([1953] S.C R 1), Subodh Gopal Bose's case
([1954] S.C. R 587, 628), Kathi Baning Bawat v. The State of
Saurashtra ([1952] S.C.R 435), Palser v. Ginling ([1948]
A.C. 291) and Kedar Nath Bajoria v. The State of  West
Bengal ([1954] S.C.R 30), referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 21 and 22
of 1954,
Appeal s under Article 133(1) (c) of the Constitution of
India fromthe judgnment and order dated the 18th Septenber
1953 of the Travancore-Cochin H gh Court at Ernakulamin O
P. No. 41 of 1952.
M K.  Nanmbiar, (N Palpu, Sri Narain Andley and Rajinder
Narain) for the appellant in C A No. 21 of 1954 and
respondent in C. A No. 22 of 1954.
M C. Setal vad, Attorney-Ceneral of India (G N Joshi), R
Ganapathy |lyer, Porus A Mehta and R H. Dhebar), for the
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respondents in C. A No. 21 of 1954 and appellants in C. A
No. 22 of 1954.

1955. Decenber 20. The Judgnent of the Court was delivered
by

BHAGMTI J.-These two appeals wth certificates under
article 133 of +the Constitution are directed against a
judgrment of the Hi gh Court of TravancoreCochinin a wit
petition filed by one A Thangal Kunju Musaliar, hereinafter
called the petitioner.

The petitioner is a native of Quilon within the Travancore
State which was originally under the sovereignty of the
Maharaja of Travancore. He is the WMnaging Director of
Messrs A. Thangal Kunju. - Musaliar & Sons Ltd., Quilon, and
bad been assessed to incone-tax for the years 1942 and 1943
and the final orders in his assessnent for the said years
wer e

1200

passed by the Chi ef Revenue Authority of Travancore on the
6t h Decenber 1946 and 30th Novenber 1946 respectively.

On the 7th-March 1949, the Travancore Legisl ature passed Act
XIV of 1124 (M E.) nodelled on our Act XXX of 1947, styled
the Travancore Taxation on |Inconme (Ilnvestigation Commi ssion)
Act, 1124, to provide for an investigation into nmatters
relating to taxation on income. Section 1(3) of the Act
provided that it was to cone into force on such date as the
Travancore Governnent nay by notification in the Governnent
Gazette appoint. "Under section 3, a Conmission to be
called the Incone-tax |Investigation Comm ssion was to be
constituted inter alia to investigate in accordance with the
provisions of the Act cases referred to it under section 5
and report thereon to the Governnment. The Commission was to
be appointed to act in the first instance upto the |ast day
of Karkadakom 1125 (16-8-1950) but the Governnent was
enpowered to extend its appointnent to any period up to the
| ast day of Karkadakom 1126 (16-8-1951). Section 5(1)
enacted that the Government mght, at any time before the
| ast day of Makaram 1125 (15-2-1950) refer to the Conmi ssion
for investigation and report any case or points in a case in
whi ch the Governnent had prinma facie reasons for belief that
a person had to a substantial extent evaded paynent of tax
on incone together with such material as mght be available
in support of such belief. Section 6 prescribed the powers
of the Commssion and inter alia provided for the
appoi ntnent by the Commi ssion of an authorised official” to
exam ne accounts or docunents, interrogate persons or- obtain
statenents from persons.

On the 1st July; 1949, the Travancore State and the Cochin
State integrated with each other and there was brought into
exi stence the United State of Travancore and ' Cochin: By
virtue of Odinance | of 1124 pronul gated on the sane day,
called the United State of Travancore and Cochin Adm nistra-
tion and Application of Laws O di hance, 1124 (Ordihance
was enacted later as Act VT of 1125),

1201
all existing laws of Travancore were to continue in force
till altered, anended or repeal ed by conpetent authority.

The existing |aw of Travancore was defined to mean any |aw
in force in the State of Travancore imrediately prior to the
1st July 1949.

On the 26th July 1949, a notification was published in the
Travancor e- Cochi n Governnment Gazette whereby, in exercise of
the powers conferred by section 1(3) of the Travancore
Taxation oN | nconme | nvestigation Commi ssion) Act XV of 1124
as continued in force By the United State of Travancore and
Cochin Adm nistration & Application of Laws (Ordi nance, 1124
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(I of 1124), the Governnent appointed the 7th Karkadakom
1124 (22-7-1949) to be the date on which the said Act was To
have cone into force

On the 26th Novenber 1949 the Government of the United
State of Travancore and Cochin issued orders under section
5(1) of the Travancore Act XV of 1124 referring the cases
of the petitioner for the years 1942 and 1943 for
i nvestigation by the Travancore |ncone-tax Investigation
Conmi ssi on. These orders had specific reference to the
years 1942 and 1943 and the investigation to be made by the
Conmi ssion was with reference to the all eged evasion of tax
by the petitioner for those respective years. The cases
were registered as Evasion Cases | and 2 of 1125.

On the 10th Decenber 1949 the petitioner received fromthe
Secretary of the Conmission.a notice in regard to the said
cases. The relevant portion of the said notice stated:

"Whereas the Inconme-tax Investigation Comm ssion having
been informed that a substantial portion of your income for
1942 and 1943 has escaped assessnent, has or der ed
i nvestigation into the matter, you are hereby required to
produce the follow ng onor before 21-12-1949 before the
Commi ssi on
1. The account books (day books and | edgers) for the years
1942 and 1943.

6. A N A

Pursuant to this notice the petitioner produced the
rel evant books and the Commission duly conpleted its
investigation wunder the terns of the Travancore Act XIV of
1124,

Bef ore the Conmi ssion coul d, however, make its report, the
Constitution of India cane into force on the 26th  January
1950 and the United State of Travancore and Cochin becanre a
part of the territory of India,, formng, a Part 'B  State.
Under article 372(1) of the Constitution, the  Travancore
Taxation on |Inconme (Investigation Comm ssion) Act, 1124
(Travancore Act XV of 1124) was continued in force "unti
altered, anmended or replaced by a conpetent authority"

An Indian States Finance Enquiry Conmmttee had been
appointed in 1948-49 and it had nade its reconmendations
regarding the agreenents to be entered into between the
President of the Union and the Rajpranukhs in regard to
fi nanci al arrangenents. In accordance with t he
recommendati ons of the Conmittee, an agreenent was entered
into on the 25th February 1950 between the President of  the
Union and the Raj pranmukh of Travancore-Cochin in regard to
these nmatters and on the 31st March 1950 the Finance Act,
1950 (Act XXV of 1950) cane into force and the |Indian
I ncome-t ax Act, 1922 (XI of 1922) was ext ended to
Tr avancor e- Cochi n.

On the 18th April 1950, the Opium and Revenue Laws
(Extension of Application) Act, 1950, being Act XXXIIIl of
1950, was passed by Parlianent extending to Travancore-
Cochin the Taxation on Income (lnvestigation conm ssion)
Act, 1947 (XXX of 1947) and section 3 of that Act provided
that the | aw of Travancore corresponding to the Taxation on
Income (lnvestigation Conmi ssion) Act, 1947 (XXX of 1947)

shall continue to remain in force wth the followng
nmodi fi cations, viz.,
(a) that all cases referred to or pending before the

State Conmission (by whatever nanme called) in respect of
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matters relating to taxation on incone

1203

other than agricultural income shall stand transferred to
the Central Commi ssion for disposal; and

(b) that the State law shall, so far as may be, apply
to determ ne the procedure that may be foll owed and powers
that may be exercised by the Central Conmmission in the
di sposal of cases transferred under clause (a).

The Travancore Conmi ssion bad been appointed in the first
instance to act wup to the last -day of Karkadakom 1125
116- 8-1950) . Neit her the Travancore Commi ssion nor the
Indian Commission to which the pending cases before the
Travancore Comm ssion were transferred as aforesai d nade any
report on these cases of the petitioner before the expiry of
this period nor was any extension of the term of appointnent
of the Travancore Conmi ssion nmade up to the last day of
Kar kadakom 11 26 (16-8-1951) as originally contenplated. On
the 25th August 1951, therefore, the Opi um and Revenue Laws
(Extension of Application) Amendnent Act, 1951, being Act
XLI'V of 1951, was passed anendi ng Act XXXl I of 1950 whereby
it was provided that in the place of clause (b) of section 3

of Act XXXIlIl of 1960, the following clause shall be
substituted and shall be deened always to have been
substituted, viz., "in the disposal of cases transferred to
the Central Conmmission, the Commission. shall have and

exercise the sane powers as it has and exercises in the
i nvestigation of cases referred to it under the Taxation on
I ncome (Investigation Conmi ssion) Act, 1947 (XXX of 1947)
and shall be entitled to act for same termas  under sub-
section (3) of section 4 of that Act" and it was further
provided that any decision given by the Chief Revenue
Authority of Travancore or of Travancore-Cochin 'shall be
deened a decision of the Inconme-tax Authority ‘for the
purposes of sub-section (2) of section 8 of the Travancore
Act XIV of 1124,

On the 18th October 1951, a notification was issued by
the Indian Income-tax |nvestigation Conm ssion appointing M

Venki tachal am Potty, Income-tax O ficer on Special / Duty,
Trivandrum as an

152
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authorised official under section 6 of the Travancore
Taxation on Inconme (lnvestigation Comm ssion) Act, 1124 read
with Act  XXXI'I'l of 1950. The aut hori sed of fi cial
hereinafter referred to as respondent 1, forwarded to the
petitioner on the 21st Novenber 1951 for his information a
copy of that notification, investing himwth the powers of
an aut horised official and intimated that the investigation
proposed to be conducted will not be confined to the years
1942 and 1943, the two years originally covered by ~ Evasion
Cases Nos. 1 and 2 of 1125 but that it would be “necessary
for him to investigate the petitioner’'s income for the
period from 1940 to the last conpleted assessment  year
notw t hstandi ng the fact that the erstwhile State Conmi ssion
had not specifically intimated to himthat they proposed to
cover the full period.

The petitioner, by his registered letter dated the 23rd
February 1952 pointed out to respondent 1 the illegality of
the steps proposed to be taken by himto which, however, the
latter replied by his letter dated the 13th March 1952
stating that he proposed to consider inconme for the ful
i nvestigation period, viz., from1940 to the last conpleted
assessnent year.

The petitioner thereupon filed on the 6th May 1952 a wit
petition in the H gh Court of Travancore-Cochin, being 0. P
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41 of 1952 agai nst respondent 1 as also the Indian I|ncone-
tax lnvestigation Conm ssion, hereinafter called respondent
2, for awit of prohibition or any other appropriate wit
or direction prohibiting the respondents from holding any
enquiry into the cases registered as Evasi on Cases Nos. I
and 2 of 1125 on the file of Income-tax Investigation
Conmi ssion of Travancore or from holding any investigation
into the incone of the petitioner from1940 to the |ast
conpl et ed assessnent year or for any other period.

Respondent 1 filed a counter-affidavit in which it was
inter alia submtted:

"that the Conm ssion by these proceedings is not trying
to clutch at non-existent jurisdiction. They are fully
prepared to shape their proceedings in accordance with the
directions of this Hon’ ble Court".

1205

This affidavit was stated to have been filed as the
answer of ‘both the counter-petitioners, viz., respondents |
and 2 and respondent | stated that he had been fully
aut horised to do so.
The wit petition was heard by a Bench of three Judges of
the High Court consisting of K T. Koshi, C J. and P. K
Subramonia lyer and M~ S. Menon, JJ. The | earned Judges held
that respondent 2 bad all the powers that the Travancore
Comm ssion had under the Travancore Act XLV of 1124 and no
-mote and accordingly issued a wit prohibiting respondent |
fromconducting an investigation intoyears other than 1942
and 1943 observing that any attenpt to enlarge the scope of
the enquiry was wi thout |egislative warrant.

The petitioner appealed in so far as the order of the High
Court was against himpermtting the enquiry for the years
1942 and 1943, his appeal being Cvil Appeal No. 21 of 1954.
Respondents | and 2 appeal ed agai nst-the order of the High
Court in so far as it prohibited respondent 1 from
conducting investigation for the years which were not
covered by the Evasion Cases Nos. 1 and 2 of 1125, their
appeal being Cvil Appeal No. 22 of 1954.

Both these appeals cane for hearing and final disposa
before wus on the 20th Septenber 1955. After the argunents
had proceeded for sone time Shri - Nanbiyar, for the
petitioner, asked for |eave to wurge additional~ grounds,
viz., (a) that section 5(1) of Travancore Act XIV of 1124
was ultra vires wunder articles 14 and 19, of t he
Constitution, and (b) that in particular,the said section
5(1) infringed article 14 of the Constitution inasmuch as it
was not based on any rational classification whatsoever, and
the word "substantial" therein could not possibly be deened
to be any formof classification. On, our giving him _ such
| eave the | ear ned At t or ney- Gener al , appeari ng for
respondents | and 2 asked for tinme to put in an affidavit
showi ng the background agai nst which Travaneore Act XV of
1124 bad been passed by the, Travancore Legislature. An
affidavit was accordingly filed before us by Gauri Shanker
Secretary of
1206
respondent 2 setting out facts and events as and by way of
answer to these new contentions of the petitioner

A prelimnary objection to the jurisdiction of the Hi gh
Court to entertain the wit petition my be dealt wth
first. This objection was not taken in the counter-
affidavit filed by the respondents, they having expressed
their readiness to shape their proceeding,s in accordance
with the directions of the Court. The |earned Advocate-
General of Travancore-Cochin, however, urged before the High
Court that the Court was not conpetent to entertain the
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petition in view of the fact that respondent 2 was not
anenable to i s jurisdiction and the argunent was that as
respondent 2 functioned outside the State of Travancore-
Cochin and respondent | was a nere subordi nate of respondent
2 it was beyond the conpetence of the Hi gh Court to grant
the prayer enbodied in the petition. The High Court
overruled the objection observing that respondent 1| was
resident within the State of Travancore- Cochin, his office
was situated at Trivandrum all his communications to the
petitioner had enanated fromwthin the State and the
activities conpl ai ned about were activities confined to the
St ate. It was of the opinion that the prayer in the
petition was, in essence, a prayer to paralyse the hands of
respondent | and thus prevent the nischief and that, by his
residence and the |ocation of his office within the State,
respondent 1 was clearly anenable to the jurisdiction of the
Court under article 226 of the Constitution. It was further
of opinion that the wit against respondent 1, if issued,
was sufficient for stopping the m schief conplained about
and therefore it was unnecessary for it to deci de whether or
not a wit —could be issued so far- as respondent 2 was
concer ned. It, therefore, issued the necessary wit of
prohi bi ti on agai nst respondent 1.

The |learned Attorney-General pressed this prelimnary
objection at the outset while arguing Cvil Appeal No. 22 of
1954. He pointed out that respondent 2 had its office in
New Delhi and was pernanently |l ocated there and the nmere
fact of its having appointed res-

1207

pondent 1 to function and carry on the investigation wthin
the State. of Travancore under its direction did not make it
anenable to the jurisdiction of the H gh” Court. He,
therefore, contended that the Hi gh Court had no jurisdiction
to entertain the wit petition against respondent, 2. He
further contended that the Hgh Court could not do
indirectly what it was not able todo directly and that it
could not issue any wit of prohibition against respondent 1
ei ther even though he had his office at Trivandrumand had a
permanent |ocation within the jurisdiction of the H gh Court
i nasmuch as he was nerely an arm of respondent 2 ~and any
wit issued against himwould have the indirect -effect  of
prohibiting respondent 2 from exercising its legitinmate
functions within the anmbit of its powers under t he
Travancore Act XIV of 11 24 read with Act XXX of 1950 -and
Act XLIV of 1951.

Rel i ance was placed by himon the decision of this Court in
El ecti on Comm ssion, India v. Saka Venkata Rao(1l)- The
respondent in that case bad applied to the Hgh Court of
Madras under article 226 for a wit restraining the Election
Conmi ssi on, a statutory authority constituted by t he
President and having its office permanently | ocated at New
Del hi, fromenquiring into his alleged disqualificatiion for
menbership of the Assenbly, and a single Judge of the  High
Court had issued a wit of prohibition restraining the
El ecti on Conmmi ssion fromdoing so. The Election Conmi ssion
filed an appeal to this Court and agitated the question of
the jurisdiction of the High Court under article 226 to
issue the wit against it. VWile discussing this question
Patanjali Sastri, C. J., who delivered the judgnent of the
Court, observed as under: -

"But wide as were the powers thus conferred, a two-fold
[imtation was placed upon their exercise. In the first
place, the power is to be exercised "throughout the,
territories in relation to which it exercises jurisdiction",
that is to say, the wits issued by the Court cannot run
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beyond the territories subject to its jurisdiction

Secondl y, the person or authority to

(1) [1953] S.C. R 1144,

1208

whom the High Court is enpowered to issue such wits nust be
"within those territories”, Wich clearly inplies that they
nmust be amenable to its jurisdiction either by residence or
| ocation within those territories".

The learned Chief Justice then traced the origin and
devel opnent. of the power to issue prerogative wits as a
speci al remedy in England and observed at page 1151:-

"These wits were thus specifically directed to the
persons or authorities agai nst whomredress was sought and
were made returnable in the Court issuing themand, in case
of di sobedi ence, were enforceable by att achnent for
cont enpt . These characteristics of the special form of
remedy rendered it necessary for its effective use that the
persons or authorities to whomthe Court was asked to issue
these wits shouldbe within the linmts of its territoria
jurisdiction".

The nmere functioning, ~of the tribunal or authority
permmanently |l ocated and normally carrying on its activities
el sewhere, within theterritorial limts was not considered
sufficient to invest the H gh Court with jurisdiction under
article 226 nor /was the accrual of the .cause of action
within the territories considered sufficient for t he
pur pose. The residence or location within the territories
of the person or authority was considered a condition of the
H gh Court being enpowered to issue such wits wth the
result that the Election Conm ssion having its office
permanently |ocated at New Del hi was hel d not ~anenable to
the jurisdiction of the H gh Court for the issue ofta wit
under article 226.

This decision in Saka Venkata Rao’s case was followed by
this Court in K S Rashid & Son v. The Incone-tax
I nvestigation Conmi ssion, etc.(1l). 1In that case, the
assesses who were wthin the state of UP. and whose
original assessnents were nmade by the incone-tax authorities
of that State had filed wit petitions in the Punjab Hi gh
Court for the issue of wits tinder article 226 to the
I ncome-tax Investigation-Conm ssion located in Delhi and
i nvestigating

(1) [1954] S.C.R 738.

1209
their cases wunder -section 5 of the Taxation on _Income
(I'nvestigation Conmi ssion) Act, 1947. The Punjab High Court
had sustained the objection urged on behalf of t he
respondents to the effect that the assesses having bel onged
to the State of U P. their assessnent was to be made by the
I nconme-tax Conmi ssioner of that State and the nmere fact that
the location of the Investigation Conm ssion was “in Delhi
woul d not confer jurisdiction on the Punjab H gh Court to
issue wits wunder article 226 and had dismssed t he
petitions. This Court, on appeal, distinguished the
decision in Parlakimdi’s case which was sought to be relied
upon by the respondents before it and followed the position
inlaw as it bad been enunciated in Saka Venkata Rao’s case,
supra, and held that the Punjab H gh Court had jurisdiction
to issue a wit under article 226 to the Investigation
Conmi ssion which was located in Delhi in spite of the fact
that the assesses were within the State of U P. and their
original assessnents were nmade by the incone-tax authorities
of that State

The principle of these decisions would, it was urged by
the | earned Attorney-Ceneral, elimnate respondent 2 and the
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Hi gh Court of Travancore-Cochin would have no jurisdiction
to entertain the wit petition against it.

It was, however, urged on behalf of the petitioner that,
in the affidavit filed by the respondents, both t he
respondents had submitted that they were fully prepared to
shape their proceedings in accordance with the directions of
the Court. This, it was submtted, was a voluntary
submission to the jurisdiction of the Hi gh Court investing
the Hi gh Court with jurisdiction to issue the appropriate,
wit against respondent 2. W need not, however, express any
opi nion on this point because no wit was in fact issued by
the Hi gh Court against respondent 2 nor was any appeal filed
by the petitioner against that part of the decision of the
H gh Court.

The real question, however, is whether a wit could issue
agai nst respondent 1 who is, it was subnmitted, a nere arm of
respondent 2 and a wit agai nst- whom
1210
would 'be equivalent to a wit issued by the H gh Court
agai nst riespondent 2 which it had no jurisdiction to do.

An authorised official derives his appointment from the
Comm ssion wunder section 6 of the Travancore Act XIV of
1124. Section 6(4) of the Act provides that if in the
course of any investigation conducted by the Comm ssion it
appears to the Commission to be necessary to exam ne any
accounts or docunents or to interrogate any person or to
obtain any statenment from any person -the -Conm ssion may
aut hori se any inconme-tax authority not bel ow the rank-of an
i ncome-tax officer  (called the "authorised official") in
that behalf subject to such directions as may be issued by
the Commission fromtime to time and the authorised officia

shall examine the accounts or docunents, interrogate the
persons and obtain the statements fromthe persons. The
authorised official is invested, under section 6, sub-

section (5), subject to the direction of the Conm ssion,
with the sane powers as the Commission under sub-sections
(1), (2) and (3) which empower the Comm ssion to require any
person or banking or other conmpany to prepare and furnish
witten statenents of accounts and affairs gi ving
informati on on such points or natters-as in the opinion of
the Commission may directly or indirectly be —-useful _or
rel evant to any case referred to it; to adm nister oaths and
exercise all powers of a Civil Court under the Code of G vi
Procedure for the purpose of taking evidence on oath,
enforcing attendance of w tnesses and of persons whose cases
are being investigated, conpelling the production of docu-
ments and issuing conmissions for the exam nation of
wi tnesses and to inmpound and retain in its custody for . such
period as it thinks fit any docunents produced before it.
The authorised official is, under section 6, sub-section
(10), to have full and free access to all docunents, ' books
and other papers which in his opinion are relevant to the
proceedings in any case or cases under the Act and if
specially authorised in this behalf by the Comm ssion to any
buil dings and places where he nmay have reason to believe
that such books,

1211

docunents or papers may be found and also to have power to
place identification nmarks on such books, docunents or
papers and to make extracts or copies therefromor if he
considers it necessary to take possession of or seize -such
books, docunents or papers. Under section 6, sub-section
(11), the authorised official is deened to be a public
servant within the nmeaning of section 16 of the Travancore
Penal Code (I of 1074).
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It is clear fromthe above provisions that the authorised
of ficial has considerable powers conferred upon himin the
conduct of the investigation and even though he could be
called a nere armof the Conmi ssion or an authorised agent
of the Conmi ssion, he has inportant functions to discharge
and is not nmerely a nouth-piece of the Conmi ssion or a con-
duit-pipe transmtting the orders or the directions of the
Conmi ssi on. He is no doubt under the general control and
supervi sion of the Conmi ssion but he perfornms the various
functions assigned to himon his own initiative and in the
exercise of his discretion. |If, therefore, he does anything
in the discharge of his functions as authorised officia
which is not authorised by lawor is violative of the
fundanental rights of the petitioner, he would be anenable
to the jurisdiction of the High Court under article 226.

Even though this is the prima facie position, it was urged
that he is acting under the directions of the Conmi ssion as
its authorised agent and as such no wit can issue against
him because the principal who directs the activities and
not the agent would be |iable for the sanme. This contention
i s unsound. There can be no agency in the natter of the
conmi ssion of a wong. ~The wong doer would certainly be
liable to be dealt with as'the party directly responsible
for his wongful action. ~The relationship between principa
and agent would /only be relevant for  the purpose of
det erm ni ng whet her the principal also is vicariously |iable
for the wong perpetrated by his agent.” On-the anal ogy of
crimnal liability, the
153
1212
of fender could certainly not be heard to say that. he was
conmitting the of fence under the behest or directions of his
principal. On the analogy of a civil-wong, the tortfeasor
could certainly not protect hinself against liability on the
ground of having committed the tort under the directions of
his principal. The
agent could in no event excul pate hinself fromliability for
the wongful act done by himand if he is thus anenable to
the jurisdiction of the H gh Court the H gh Court could
certainly issue an appropriate wit against him under
article 226. The jurisdiction under article 226 i's
exercised by the Hgh Court in order to protect and
safeguard the rights of the citizens and wherever the Hi gh
Court finds that any person within its territories is guilty
of doing an act which is not authorised by law or is
violative of the fundanmental rights of the <citizen, it
exercises that jurisdiction in order to vindicate his rights
and redress his grievances and the only conditions of. its
exercise of that jurisdiction are those laid down in the
passage from Patanjali Sastri, C J.’s judgnment cited above.
The argurment that by issuing a wit against the agent  under
those circunstances the Hi gh Court would be putting himin a
position whereby he would be conpelled to disobey the
directions of his principal is also of no avail for the
sinmple reason that an agent is bound to obey all [|awfu
directions of his principal and not directions which the
H gh Court holds to be unlawful or not justified in [|aw
The agent could certainly be prohibited from obeying the un-
awful directions of his principal and even if the principa
cannot be reached by reason of his being outside the
territories, the armof the law could certainly reach the
agent who is guilty of having conmmitted the wong and the
High Court could certainly issue a wit against him under
article 226.

It was further contended that by issuing such a wit
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against the authorised official the Hhgh Court would be
indirectly prohibiting the Commi ssion from conducting the
investigation within the territories even though it could
not directly prohibit the Com
1213
m ssion from doing so. If the Conm ssion was doi ng
sonething within the territories through its authorised
of ficial which was not justified in law, it would not lie in
the nmuth of the Commssion to urge that the Hi gh Court
could not issue a wit of prohibition against its agent, the
authorised official, who had his residence or pernanent
location within the territories nerely because it would be
indirectly prohibited fromperpetrating a wong within the
territories. The principal could, in no event, urge that
his agent should be allowed to function for himwithin the
territories in a manner which was not warranted by Ilaw or
had no justification in law. |t is expected that once this
Court has declared the law the Investigation Comm ssion
woul d conply with it and not place its agent in the wong by
directing himto act contrary to the | aw so decl ared.

Qur attention was drawn by the learned Attorney-Cenera
in this connection to three recent decisions of the High
Courts of Allahabad, Nagpur and Pepsu which, according to

hi m supported hi's contention, viz., Azmat U/l ah V.
Custodi an, Evacuee Property, U P., Lucknow(1l), Burhanpur
Nat i onal Textile Wbrkers Union, Burhanpur V. Labour
Appel late Tribunal | of India at Bonbay and - others(2) and
Jogi nder Si ngh Waryam  Si ngh V. Di rector, Rur a
Rehabi l i tati on, Pepsu, Patiala and ot hers(2). These

deci si ons, however, are clearly not in point-for, in each of
t hem the order passed by the authority wthin the
territories and accordingly within thejurisdiction of the
Hi gh Court concerned had nerged in the order of the superior
authority which was |ocated outside the territories and was,

therefore, beyond the jurisdiction of that H gh Court. In
that situation, a wit against the inferior authority within
the territories could be of nofavail to the petitioner

concerned and could give himno relief for the order of the
superior authority outside the territories would ‘remain
out standing and operative against him _As, -therefore, no
wit could be issued against that outside authority and as
the

(1) AI.R 1955 All. 435. (2) A I.R 1955 Nag. 148.

(3) A I.R 1955 Pepsu 91

1214

orders against the authority within the territories would,
in view of the orders of the superior authority, have been
i nfructuous, the Hi gh Court concerned had, of necessity, to
dismss the petition. Such, however, was not the position
in the present petition before the Hi gh Court of Travancore-

Cochi n. There was here no question of merger- of any
judicial order of respondent | into the judicial order of
respondent 2. In this case respondent 1 was actually
claimng to exercise powers conferred upon him by certain
sections of the Travancore Act XIV of 1124 which, it —was

submitted, were contrary to law or discrimnatory and
consequently wultra vires the Constitution. The fact that
respondent 1 was the agent of respondent 2, which being
beyond its jurisdiction could not be reached by the High
Court, could not make his acts any the | ess objectionable or
discrimnatory and wultra vires. It is sufficient to say
that if his action was contrary to lawor if the provisions
of law under which he was claimng to act becane, after the
comencement of the Constitution, void under article 13(1)
as being repugnant to article 14 and the doer of the illega
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act was within the reach of the H gh Court, the Hi gh Court
had jurisdiction under article 226 to issue a wit against
respondent | and thereby prevent further infringenent of the
petitioner’s fundanental rights. The preliminary objection
urged by the | earned Attorney-Ceneral against the jurisdic-
tion of the Hi gh Court, therefore, fails.

The next question canvassed in Cvil Appeal No. 22 of
1954 was that respondent 2 was entitled to investigate the
al l eged evasion of tax by the petitioner not only for the
years 1942 and 1943 but al so the other years from 1940 to
the last conpleted assessnment year. The decision of this
guestion turns on a construction of the ternms, of the
references made by the Governnent of the United State of
Travancore and Cochin under section 5(1) of the Travancore
Act XIV of 1124. A report dated the 17th Novenmber 1949 had
been rmade by the Board of Revenue in regard to the incone-
tax assessnent of the petitioner for the years 11 19 and
1120(M E.) and two orders were passed

1215
on the 26th Novenber 1949 by the Governnment on -the strength
of that report. The first of” these orders related to

taxation on the petitioner’s incone for 1119 and the second
related to the taxation on his income for 1120. The return
of incone for the year ending the 31st Decenber 1942 was the
subj ect-matter of the first order and after setting out the
materials in the order the Governnent stated that they had
prima facie reasons for believing that the petitioner had to
a substantial extent evaded paynent of tax on his incone for
1119 and they considered that this was a fit case for
reference to the Incone-tax Investigation 'Comm ssion under
section 5(1) of the Act. The second order referred to the
petitioner’s return of incone for the year ending the 3lst
Decenmber 1943 and after ,setting out the materials, wound up
simlarly by stating that the Governnent had Prima  facie
reasons for believing that the petitioner bad to a
substantial extent evaded paynent of tax on his incone for
1120 and they considered that this was a fit case for ref-
erence to the Incone-tax |Investigation Conmm ssion /under
section 5(1) of the Act.

A cursory perusal of the Travancore Act XV of 1124 will
show that the Conmi ssion had no authority to investigate any
case suo nmotu. It could only investigate cases referred to
it by the Government. Thus under section 5(1), Governnent
mght refer to it for investigation and report any case or
points in a case in which the Government had prina facie
reasons for believing that a person had to a substantia
ext ent evaded paynment of taxation on inconme. Such
ref erence, however, could be nmade at anytinme before the 16th
February 1950 but not later. Again, under sub-section (4)
of the sane section, if in the course of investigation into
any case or points in a case referred to it under sub-
section (1) the Conmi ssion bad reason to believe that sone
other person had evaded payment of taxation on incone or
some other points required investigation, it mght nake a
report to the Governnent and the Governnent would forthwith
refer to the Commi ssion for investigation the case of such
ot her person or such additional points as mnight
1216
be indicated in that report. Al that was done in the
present case was that by two separate orders nade under
section 5(1) of the Act the Governnment referred two cases of
the petitioner for the two years 1942 and 1943 to the
Conmi ssion and they were registered as Evasion Cases Nos. 1
and 2 of 1125. There was no other order under section 5(1)
at any tinme before the 16th February 1950 and none could be
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made under that sub-section after that date. It was not
suggested that there was any report by the Commi ssion or any
reference of any case or additional points in a case under
section 5(4). It was, therefore, contended for t he
petitioner that the Commission had no jurisdiction to
enquire into any alleged evasion in any year prior or
subsequent to the vyears 1942 and 1943. The | ear ned
Attorney-General, on the other hand, contended that the
CGovernment coul d, under section 5(1) of the Act, only refer
the case of the petitioner who was reasonably suspected to
have evaded the tax and, therefore, the whole case of the
petitioner for all the years referred to in section 8(2) of
the Act was the subject-matter of the investigation which
bad been entrusted to the Conm ssion

We are unable to accept this contention. Under section
5(1) the CGovernnent could refer any case or points in a
case. There is nothingin that sub-section which requires
that a "case" referred thereunder nmust cover the entire
period nentioned in section 8(2). Indeed, the Governnent

m ght have reason to believe that an assessee evaded the tax
only in, say, two years and not -in others and in such a case
the Governnment could only refer the case for investigation
of evasion during those two years only but could not refer
any case for other years as to which they had no reasonable
belief Therefore, in such a situation the reference nust be
limted to the particular years in which the evasion was

believed to have taken place. It makes no difference
whet her one calls the matter referred a "case"™ or "points in
a case". It follows, therefore, that, in order to ascertain
whether, in a given case, the reference covers the entire

period or only a shorter period, one has only to look at the
or der

1217

of reference. The operative parts of the two orders of
reference dated the 26th Novenmber 1949 in the present case
clearly record the fact that the Governnment had prima facie
reasons for believing that the petitioner had to a
substanti al extent evaded paynment of taxation on hi's incone
for 1119 and 1120 (ME.) and that they considered that "this
was a fit case for reference to the |Income-tax | nvestigation
Conmi ssi on under section 5(1) of Act XLV of 1124". Wat was
a fit case for reference was described as "this" which
clearly referred back to the evasion of paynent on taxation

on incone for the two specific years in the two orders. It
is, therefore, clear that neither respondent 2 nor
respondent | who was appointed an authorised official by

respondent 2 had jurisdiction to cover any period beyond
those specific years 1942 and 1943 and the notice which was
issued by respondent | on the 21st Novenber @B 1951 / was,
therefore, not warranted by |aw. Respondent | ~had no
warrant or authority whatever for issuing the said notice
and we are of the opinion that the Hi gh Court was right in
the conclusion to which it -came that the action of

respondent 1 was clearly illegal, wthout jurisdiction -and
unsupported by law. The wit of prohibition issued against
respondent | was, therefore, in order and Civil Appeal No.

22 of 1954 nust stand disnissed with costs.

As regards Civil Appeal No. 21 of 1954, the petitioner
contended that respondent 2 had no power or authority to
conduct an investigation in regard to the all eged evasi on of
tax by the petitioner for the years 1942 and 1943 al so.
Shri Nanbi yar urged that:

(1) The Travancore Act XV of 1124 was not a law in force
prior to the integration and was not an "existing |[|aw'
continued in force by Ordinance | of 1124;
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(2) The notification dated the 26th July 1949 whi ch
purported to bring the Travancore Act XIV of 1124 into force
as fromthe 22nd July 1949 was in effective and invalid,

(3) Even if the Travancore Act XIV of 11 24 was

1218

in force, it could not apply to or override the assessnent
orders concl uded by the Chief Revenue Authority, Travancore;

(4) The Rajpranukh’s agreenent read with article 245
of the Constitution precluded any investigation except in
accordance with the Travancore Act XIV of 1124 and Act
XXXI'I'l  of 1950 anended by Act XLIV of 1951 was invalid to
the extent that it authorised investigation otherwi se than
in accordance with the Travancore Law,

(5) Assunming all the foregoing points were hel d
against the petitioner, section 5(1) of the Travancore Act
XI'V of 1124 was in any event unconstitutional and void as
bei ng i nconsistent with article 14 of the Constitution.

Re. (1): The Travancore Act XV of 1124 was passed by the
Travancore Legislature on the 7th March 1949. It was,
however, ‘under section 1(3) to cone.into force on such date
as the Travancore CGovernnent might by notification in the
Government Gazette appoint. No such notification was issued
by the Travancore CGovernment UP to the 1st July 1949 when
the Travancore State and the Cochin State integrated into
the United State of Travancore and Cochin.  On the 1st July
1949, the United State of Travancore and Cochin pronul gated
O dinance | of 1124 whereby all existing |aws of Travancore
were continued in force till altered, amended or repealed
by- conpetent authority and the "existing | aw of « Travancore"
was therein defined to nean any lawin forcein the State of
Travancore imediately prior-to the 1st July 1949. It was
only on the 26th July 1949 that a notification was issued
under section 1(3) by the United State of° Travancore and
Cochin bringing Act XIV of 1124 into force retrospectively
from22nd July, 1949.

The contention put forward on behalf of the petitioner was
that as no notification under section 1(3) of Act XV of
1124 had been issued up to the 1st July 1949, that Act had
not been brought into force and was not in force on that
date and, therefore, was not then an "existing Ilaw' which
al one was given conti -

1219

nuity by Odinance | of 1124 which was promul gated on that
very day. The contention further was that, in t he
circunstances the Act was not continued by Odinance 1 of

1124 but had |apsed and, therefore, the  subsequent
notification issued on the 26th July 1949 was wholly
ineffective and consequently the reference of the cases of
the petitioner to the Commssion for investigation  under
section 5(1), the appointnment of respondent | ~as the
authorised official and the notices issued by “him were
unaut hori sed and wholly devoid of any authority of law. The
guestion for our consideration is whether Act XV of 1124 or
any part of it was, on the 1st July 1949, an existing law.
The general rule of English law, as to the date of the
comencement of a statute, since 1797, has been and is that
when no other date is fixed by it for its comng into
operation it is in force fromthe date when it receives the
royal assent (33 Geo. 3. c¢. 13). The sane rule has been
adopted in section 5 of our CGeneral C auses Act, 1897. We
have not been referred to any Travancore Law which provides
ot herw se. If, therefore, the sane principle prevailed in
that State, Travancore Act XIV of 1124 woul d have cone into
force on the 7th March 1949 when it was passed by the
Travancore Legislature. What prevented that result? The
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answer obviously points to section 1(3) which authorises the
CGovernment to bring the Act into force on a later date by
issuing a notificated. How could section 1(3) operate to
post pone the comencenent of the Act unless that section
itself was in force? One nust, therefore, concede that
section 1(3) cane into operation imediately the Act was
passed, for otherwise it could not postpone the comng into
operation of the Act. To put the sane argunent in another
way, if the entire Act including section 1(3) was not in
operation at the date of its passing, how could the
Covernment issue any notification under that very section?
There must be sone | aw authorising the Governnent to bring
the Act into force. Were is that lawto be found unless it
were in section 1(3)? In answer, Shri Nambiyar referred

154

1220

is to the principle enbodied in section 37 of the English
Interpretation Act which corresponds to section 22 of our
General d auses Act. That section does not help the
petitioner ~at all. Al that it does is to authorise the
making of rules or bye-laws and the issuing of orders
bet ween the passing and the conrencenent of the enactnent
but the last sentence of the section clearly says that
"rul es, bye-laws or ‘orders so made or issued shall not take
effect till the commencenent of the Act or Regulation".
Suppose Shri Nanbiyar is right in saying that the Governnent
could issue a notification under section 1(3) by virtue of
the principle enbodied in section 22 of the General C auses

Act, it will not take his argument an inch forward, for that
notification, by reason of the l'ast sentence of section 22
guot ed above, will not take effect till the commencenent of
the Act. It will bring about a stalemate. |t is,

therefore, <clear that a notification bringing an Act into
force is not contenplated by section 22 of the @ Genera
Cl auses Act. Seeing, therefore, that it is section 1 (3)
whi ch operates to prevent the conmencenment of the Act unti
a notification is issued thereunder by the Governnent and
that it is section 1(3) which operates to authorise the
Governnment to issue a notification thereunder, it nmust be
conceded that section 1(3) cane into force inmediately on
the passing of the Act. There is, therefore, no getting
away fromthe fact that the Act was an "existing |law' from
the date of its passing right up to the 1st July 1949 and
was, consequently, continued by Odinance | of 1124. Thi s
being the position, the validity of the notification .issued
on the 26th July 1949 under section 1(3), the reference of
the case of the petitioner, the appoi ntnent of respondent 1
as the authorised official and all proceedings under. the
Travancore Act XV of 1124 cannot be questioned on the
ground that the Act Ilapsed and was not continued by
O dinance | of 1124.

Re. (2): It is urged that the notification issued on the
26th July 1949 was bad in that it purported to bring the Act

into operation as fromthe 22nd July 1949. The reason
relied upon is that the Govern-

1221

meat could not, in the absence of express provision

authorising it in that behalf, fix the comrencenent of the
Act retrospectively. The reason for which the Court
di sfavours retroactive operation of laws is that it may
prejudicially affect vested rights. No such, reason is

i nvol ved in this case. Section 1(3) authorises t he
Government to bring the Act into force on such date as it
may, by notification, appoint. 1In exercise of the power

conferred by this section the Governnent surely had the
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power to issue the notification bringing the Act into force
on any date subsequent to the passing of the Act. There

can, therefore, be no objection to the notification fixing
the commencenent of the Act on the 22nd July 1949 which was
a date subsequent to the passing of the Act. So the Act has
not been given retrospective operation, that is to say, it
has not been nade to commence froma date prior to the date
of its passing. It is true that the date of commencenent as
fixed by the notification is anterior to the date of the
notification but that circunstance does not attract the
principle disfavouring the retroactive operation of a

statute. Here there is no question of affecting vested
rights. The operation of the notification itself 1is not
retrospective. It only brings the Act into operation on and
from an earlier date. In any case it was in terms

authorised to issue the notification bringing the Act into
force on any date subsequent to the passing of the Act and
that is all that the Governnment did. In this view of the
matter, the further argunent’ advanced by the | ear ned
Attorney-General ~and which  found favour with the Court
bel ow, nanely, that the notification was at any rate good to
bring the Act into operation as on and fromthe date of its
i ssue need not be considered. There is no substance in this
contention al so.

Re. (3): It was urged that, even if the Travancore Act XV
of 1124 was in force on the 1st July 1949 and was validly
brought into operation fromthe 22nd July 1949, the terns of
section 8(2) of the Act could not apply to or override the
assessment orders of the petitioner for the years 1942 and
1943 whi ch
1222
were concl uded by the Chief Revenue Authority of Travancore.
Section 8(2) of the Act provided that, after considering the
report of the Comm ssion, the Governnent shall, by an ' order
in witing, direct that such proceedings as they think fit
under the wvarious Income-tax Acts of Travancore  therein
nentioned or any other |aw shall be taken agai nst the person
to whose case the report relates in respect of the i ncone of
any period comrencing after the |last day of Karkadakom 1115
(16-8-1939) and wupon such a direction being given such
proceedi ngs nmay be taken and conpl eted under the appropriate
| aw notwi t hst andi ng any decision to a different effect given
in the case by any incone-tax authority or |ncone-tax
Appel late Tribunal. It was contended that the Chi ef Revenue
Authority was not included in the description of "any
i ncome-tax authority" and, therefore, even if the report of
respondent 2 was adverse to the petitioner the ~assessnent
orders which were concluded by the Chief Revenue Authority
could not be affected by the provisions of section 8(2)  and
coul d not be reopened.

This argunment is based on a nisconception of “the true
position of the Chief Revenue Authority. The Chief Revenue
Authority was an incone-tax authority nentioned in the
hi erarchy wunder the Travancore Act VIII of 1096. When the
Travancore Act XXl Il of 1121 cane to be passed, the incone-
tax authorities enunerated therein included the Board of
Revenue at the apex., substituting the Board of Revenue for
the Chief Revenue Authority which occupied a sinilar
position in the old Act. By section 10 of the Travancore
Act XI'V of 1124, the Travancore Act VIII of 1096 was deened
to be in force for the purpose of the Act and to the extent
necessary, with the result that in construing the provisions
of section 8(2) of the Act, the words "any incone-tax auth-
ority" would include the Chief Revenue Authority which was
an income-tax authority under the Travancore Act WVIIIl of
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1096. It may al so be noted that section 4 of the Travancore
Act  XVII of 1122 continued all proceedings and petitions
pendi ng before the
1223
Chief Revenue Authority and provided that the sane nmay be
di sposed of by the said authority or by such authority as
may be appointed by the Government for the purpose as if the
"Said Travancore Act VIII of 1096 bad not been repealed.
It, therefore, follows that the Chief Revenue Authority was
i ncluded within the expression "any income-tax authority" in
section 8(2) of the Act and the assessnent orders of the
petitioner for the years 1942 and 1943 which were concl uded
by the Chief Revenue ‘Authority could be affected or
overridden by any order which mght be passed by the
CGovernment under section 8(2) of the Act. This contention
of the petitioner also, there-fore, does not avail him

Re. (4): The Indian States Finance Enquiry Commttee 1948-
49 made two interimreports. It recomrended in the first
interimreport that subject to certain limtations indicated
therei n . which were designed to secure -legal "continuity" of
pendi ng proceedings and "finality and validity" of conpleted
proceedi ngs under the pre-existing State legislation, the
whole body of State legislation relating to "federal"
subj ects shoul d be repeal ed and the corresponding body of
Central |egislation extended proprio vigore to the States
with effect fromthe prescribed date or as and when the
admi ni stration of particular "federal" subjects was assuned
by the Centre. Al matters and proceedi ngs pendi ng under or
arising out of preexisting States Acts shoul d be di sposed of
under those Acts by, so far as may be, the "corresponding

authorities" under the corresponding Indian Acts. The
i ncome, profits and gains accruing and arising in States of
all periods which were 'previous vyears’ of the  States

assessment years 1949-50 or earlier should be assessed
wholly and in accordance with the States’ |laws and at the
States’ rates respectively, appropriate to the assessnent
years concerned. Except in Travancore, there was no |ncome-
tax Investigation Commission in.any State. Should the
Travancore Conmission still be functioning at the tinme of
the federal financial integration, all cases pending before
it should be taken over by

1224

the I ndian Conm ssion. The disposal of those cases _shoul d,
however, (as in the case of pending assessnents) be in
accordance with the pre-existing Travancore  Law. It
recommended in the Second InterimReport that the Travancore
Conmi ssi on should be wound up and the cases referred to it
should be transferred to the corresponding Conmission in
I ndi a.

These recommendations of the Committee in so far as/ they
appl i ed to Travancore- Cochin were accept ed by and
incorporated into the agreement entered into between the
President of India and the Rajpranukh of Travancore-Cochin
on the 25th February 1950 subject to certain nodifications
which are not relevant for the purpose of the present
enquiry. The result of the agreenent was the enactnent of
Act  XXXI'I'l of 1950 which extended to Travancore-Cochin the
Act XXX of 1947 and section 3 of that Act provided that the
law of Travancore corresponding to Act XXX of 1947 shal
continue to remain in force with the nodification that al
cases referred to or pending before t he Travancore
Commi ssion shall stand transferred to the Central Commi ssion
for disposal and that the State law shall deternmine the
procedure to be followed and the powers to be exercised by
the Central Conmission in the disposal of those cases.
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Evasi on Cases Nos. 1 and 2 of 1125 which were pendi ng before
the Travancore Commi ssion thus becanme transferred to res-
pondent 2 and were to be disposed of in accordance with the
procedure laid down and the powers conferred on t he
Travancore Conm ssion by the Travancore Act XIV of 1124.
Two questions, however, arose in the matter of this
i nvestigation by respondent 2, viz., (1) whether the life of
the Travancore Commi ssion, not having been extended beyond
16- 8- 1950, respondent 2 had the power and authority to
continue the investigation of the cases of the petitioner
after 16-8-1950, and, (2) whether any orders passed by the
CGovernment on the report nade by respondent 2 woul d have the
ef fect of overriding the assessnent orders concluded by the

Chi ef Revenue Authority, " Travancore, in cases of t he
petitioner for the years 1942 and 1943.
1225

In regard to the first question, it was wurged by Shri
Nanbi yar that the life of the Travancore Conm ssion having
cone to an end on the 16th August 1950, respondent 2 al so,
which was its successor and to which the pending cases of
the petitioner were transferred, could not function beyond
16-8-1950. Parlianent, however, passed, on the 26th August
1951, Act XLIV of 1951 amending Act XXXl Il of 1950 whereby
it provided with retrospective effect that, in the disposa
of cases transferredto respondent 2, it  shall have and
exercise the sane powers as it has and exercises in the
investigation of cases transferred to it under Act XXX of
1947 and shall be entitled to act for the sane term as under
sub-section (3) of section 4 of that Act thus extending the
life of respondent 2 beyond 16-8-1950. This) it was
submitted, Parlianent was not conpetent to do by reason of
the terns of the agreenment dated the 25th February, 1950,
the effect of the enactnment of Act XLIV of 1951 being to
amend the law of the Travancore State which was to govern
the investigation of pending cases by respondent 2. The
agreenment was one which was contenpl ated under article 295
of the Constitution and, being provided by the Constitution
itself, was a bar to the legislative conmpetence of the
Central Legi slature wunder article 245. The Centra
Legislature, it was submtted, was, therefore, not conpetent
to pass Act XLIV of 1951 extending the life of respondent 2
beyond 16-8-1950 and respondent 2 was, therefore,  not
entitled to carry on any further investigation .in the
Evasi on Cases Nos. 1 and 2 of 1125.

Consi der abl e argunent was addressed to us-on the effect of
the agreerment on the |egislative conmpetence of the Centra
Legi sl ature under article 245. W do not, however, consider
it necessary to decide this question as, in our opinion, the
life of respondent 2 was not a part of the |aw of Travancore
State which was to govern the procedure followed or the
powers exercised by it in the investigation of the cases of
the petitioner. Respondent 2 to which the pending cases of
the petitioner were transferred, was a body -with a longer
| ease of life and the fact that the Travancore
1226
Comm ssion had a shorter |ease could not have the effect of
curtailing the Iife of respondent 2. The life of respondent
2 depended wupon the |aw which established it and it was
extended fromtine to tine by subsequent legislation up to
Decenmber, 1955, and that acci dent which gave to respondent 2
a longer lease of life did not contravene any provision of
the Travancore |aw which deternined the procedure to be
followed and the powers to be exercised by the Travancore
Conmi ssi on. The transfer to respondent 2 of the cases
pending before the Travancore Conm ssion, of necessity
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i nvol ved that those cases would be dealt with by respondent
2 which had a longer |ease of |ife and respondent 2 could
conduct the investigation of these cases and conplete the
same within the span of |ife which had been allotted to it
by the relevant provisions of the Indian Law, the only
[imtations inmposed upon the conduct of such investigation
being that the procedure to be followed as also the powers
to be exercised by it would be those obtaining in the
Travancore Law. Act XLIV of 1951 nerely accepted this
position and there was nothing in that Act which ran counter
to the agreenent.

As regards the second question also, the Chief Revenue
Authority, as observed before, was an income-tax authority
within the neaning of the termas used in section 8(2) of
the Travancore Act XIV of 1124 read with section 10 of that
Act which continued in- force the provisions of t he
Travancore Act VII1T of 1096 so far as it was necessary for
the purpose of the Act. There also Act XLIV of 1951 did not
nmake any changes inthe existing Travancore Law which was to
govern the investigation of the pending cases by respondent
2. This contention of the petitioner, therefore, is equally
unt enabl e.

Re. (5): This contention urged by Shri Nanbi yar questions
the vires of section 5(1) of the Travancore Act XV of 1124.
This section provides:

"Section5(1):Qur Governnment nay at any tine before the
last day of Mkaram 1125 refer to the Commission for
i nvestigation and report any case or
1227
points in a case in which our Government have prima facie
reasons for believing that a person has to a substantia
extent evaded paynent of taxation on incone, together wth
such material as nay be avail able in support of such belief,
and may at any tinme before the [ ast day of Meenam 1125 apply
to the Commission for the withdrawal of any case or points
in a case thus referred, and if the Conm ssion approves of
the withdrawal, no further proceedings shall thereafter be
taken by or before the Conm ssion in respect of the case or
points so wi thdrawn".

It corresponds to section 5(1) of the Taxation on Income
(I'nvestigation Comm ssion) Act, 1947 (XXX of 1947) which
reads as under:

"Section 5 (1): The Central Governnent nay at any tine
before the last day of Septenber 1948 refer to t he
Conmi ssion for investigation and report any case or _points
in a case in which the Central CGovernment has prima facie
reasons for believing that a person has to a substantia
extent evaded payment of taxation on inconme, together wth
such material as nay be avail able in support of such belief,
and may at any tinme before the first day of Septenber 1948
apply to the Conmi ssion for the withdrawal of any  case or
points in a case thus referred, and if the Conmi ssion
approves of the withdrawal, no further proceedings  shal
thereafter be taken by or before the Conmi ssion in respect
of the case or points so w thdrawn".

W nmay also at this stage refer to the provisions of
section 47 of the Travancore Act XXl II of 1121 which rel ates
to income escapi ng assessment:

"Section 47(1): If in consequence of definite informtion
which has cone into his possession the Incone-tax Oficer
di scovers that income, profits or gains chargeable to
i ncome-tax have escaped assessment in any year, or have been
under - assessed, or have been assessed at too low a rate, or
have been the subject of excessive relief under this Act the
Income tax O ficer may, in any case in which he has reason
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to believe that the assessed has concealed the particulars
of his income or deliberately furnished inaccu-

155
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rate particulars thereof, at any tine within eight vyears,
and in any other case at any tinme within four years of the
end of that year, serve on the person liable to pay tax on
such incone, profits or gains, or, in the case of a conpany,
on the principal officer thereof, a notice containing all or
any of the requirenents which may be included in a notice
under subsection (2) of section 29, and nmay proceed to
assess or re-assess such incone, profits or gains and the
provisions of this Act shall, so far as may be, apply
accordingly as if the notice were a notice issued under

that sub-section: .....c.............. "

The correspondi ng provision of the Indian Income tax Act
was contained in section 34 which provided:

"Section 34(1): If in consequence of definite information
which 'has cone into his possession the Incone-tax Oficer
di scovers that income, profits or gains chargeable to
i ncome-tax have escaped assessnment in any year, or have been
under - assessed, or have been assesses at too low a rate, or
have been the subject of excessive relief under this Act the
Income-tax O ficer may, in any case in which be has reason
to believe that the assessed has concealed the particulars
of his income or deliberately f urni shed i naccurate
particul ars thereof, at any tinme within eight years, and in
any other case at ‘any tine within four years of the end of
that year, serve onthe personliable to pay tax on such
income, profits or gains, or, in the case of a company, on
the principal officer thereof, a notice containing all or
any of the requirements which may be included in ‘a notice
under subsection (2) of section 22, and  nay proceed to
assess or re-assess such incone, profits or gains, and the
provisions of this Act shall, so far as may be, apply
accordingly as if the notice were a notice issued under that
sub-section: .................

Section 34 of the Indian Inconme-tax Act was anended by Act
XLVITT  of 1948 which received the assent of the Governor-
CGeneral on the 8th Septenber 1948. It was further ~anended
by the Indian Income-tax Act, 1954 (XXXl Il of 1954) which
was assented to by the President on the 25th Septenber
1229
1954 and introduced sub-sections (1-A) to (1-D) therein.

It may, however, be noted that no anendnent was nmde in
section 47 of the Travancore Act XXIII of 1121 at any
subsequent period and the question as to whether the
provisions of section 5(1) of the Travancore Act XV of 1124
becane discrinmnatory and violative of the fundamental right
guaranteed under article 14 of the Constitution will have to
be determned with reference to the provisions of that sec-
tion set out above.

The true nature, scope and effect of article 14 of the
Constitution have been explained by this Court in a series
of cases beginning with Chiranjit Lal Chowdhuri v. The Union
of India(l) and ending with Budhan Chowdhury and others v.
The State of Bihar(2). It is, therefore, not necessary to
refer to the earlier cases and it will suffice to quote the
principle as summari sed in the decision of the Full Court in
the last mentioned case at page 1049 in the follow ng termns:

"It is now well-established that while article 14 forbids
cl ass | egi sl ati on, it does not forbid reasonabl e
classification for the purposes of legislation. |In order
however, to pass the test of permissible classification two
condi tions must be fulfilled, namely, (i) t hat t he
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classification nust be founded on an intelligible
differentia which distinguishes persons or things that are
grouped together fromothers left out of the group, and (ii)
that differentia must have a rational relation to the object
sought to be achieved by the statute in question. The
classification nmay be founded on different bases, nanely,
geogr aphi cal, or according to objects or occupations or the
like. What is necessary is that there nust be a nexus bet-
ween the basis of classification and the object of the Act
under consi deration. It is also well-establisbed by the
deci si ons of this Court that article 14 condemns
discrimnation not only by a substantive |law but also by a
| aw of procedure"

The principles underlying article 14 of the Constitution
are well-settled. The only difficulty which
(1) [1950] S.C.R 869 (2) [1955] 1 S.C. R 1045
1230
arises ~is in regard to the application of those principles
to the facts of a particular case and the Court has to
consider the terns of the inpugned legislation having regard
to the background and the surrounding circunstances so far
as it may be necessary to do so in order to arrive at a
conclusion whether it infringes the fundanental right in
guesti on.

Section 5(1) of Act XXX of 1947 (which is in pari nateria
with section 5(1) of the Travancore Act X'V of 1124) was
i mpugned in the case of Suraj Mall Mhta & Co. v. A V.
Vi svanatha Sastri '« and another(1)- The references for
investigation in that case had been made in pursuance of a
report made by the Conmission to the Central  Governnent
under the provisions of section 5(4) of the Act requesting
that the 'Case of the petitioner along with other cases my
be referred to the Commission for investigation. The
contention urged on behalf of the petitioner was that the
provi sions of sections 5(1), 5(4), 6, 7 and 8 of Act XXX of
1947 had becone void being discrimnatory in character after
the comng into force of the Constitution. The attack nmde
agai nst the provisions of section 5(1) of the Act ‘was two-
fold: "(1) That the section was not based on any valid
classification; the word "substantial" being vague and
uncertain and having no fixed meaning, could furnish no
basis for any classification at all; (2) That the Centra
Government was entitled by the provisions of the section to
di scrimnate between one person and another in the sane
class and it was authorised to pick and choose the cases of
persons who fell wthin the group of ‘those who bad
substantially evaded taxation. It could, if it chose, send
the case of one person to the Comm ssion and show
favouritismto another person by not sending his case to the
Conmi ssi on though both of these persons be within the /group
of those who had evaded the paynment of tax to a substantia
extent".

As regards section 5(4), it was urged that it bad no
i ndependent existence and was bound to fall wth section
5(1) if his contention regarding its invalidity
(1) [1955] 1 S.C.R 448.
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prevail ed. In the alternative, it was urged that assumni ng
that section 5(1) was valid, even then section 5(4) had to
be declared void because it gave arbitrary power to the
Conmission to pick and choose and secondly because the
cl ause was highly discrimnatory in character inasmuch as an
evasi on, whether substantial or insubstantial, cane within
its anbit as well as within the anbit of section 34(1) of
the I ndian Income-tax Act.
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This Court considered it sufficient for the decision of
that case to exanmne the contentions urged against the
validity of section 5(4) of the Act because the case of the
petitioner was referred to the Commission under those
provi sions of the Act and not under section 5(1) and deci ded
that case on the assunption that section 5(1) of the Act was
based on a valid classification and dealt with a group of
persons who cane within the class of war-profiteers which
required special treatnment, that the classification was
rational and that reasonable grounds existed for making a
di stinction between those who fell within that class and
others who did not cone within it, but without in any way
deci ding or even expressiing any opinion on that question
This Court conpared the provisions of section 5(4) of the
Act with those of section 34(1) of the Indian |Incone-tax Act
and cane to the conclusion-that section 5(4) dealt with the
same class of persons who fell-within the ambit of section
34(1) of the Indian I'ncome-tax Act and were dealt wth in
sub-section (1) of that section and whose inconme could be
caught by —a proceedi ng under that section. It held that
there was nothing unconmmon either- in properties or in
characteristics between persons who had been di scovered as
evaders of incone-tax during an investigation conducted
under section 5(1) of “the Act and those who had been
di scovered by the I'ncone-tax Officer to have evaded paynent
of incone tax. Both those kinds of -persons had conmmon
properties and had conmon characteristics - and therefore
required equal treatnment. The Court thus held that both
section 34(1) of the Indian Inconme-tax Act and sub-sec-

1232

tion (4) of section 5 of the inpugned Act dealt w th persons
who had similar characteristics and similar properties, the
conmon characteristics being that they were persons who had
not truly disclosed their incone and had evaded paynent of
taxation on incone.

The court then considered whether the procedure
prescribed by Act XXX of 1947 for (discovering the conceal ed
profits of those who bad evaded paynment of taxation on'their
income was substantially different and prejudicial to the
assesses than the procedure prescribed-in the-Indian |ncome-
tax Act. After conparing the provisions of section 8 of Act
XXX of 1947 and those of sections 31, 32 and 33 of the
Indian Inconme-tax Act, this court came to the conclusion
that there was material and substantial difference between
the two procedures and there was no doubt that the procedure
prescribed by the inpugned Act deprived a person who was
dealt with under that Act of those rights of appeal, second
appeal and revision to challenge questions of fact decided
by the judge of first instance. The procedure prescribed by
the i npugned Act in sections 6 and 7 was al so conpared’ with
the procedure prescribed in sections 37 and 38 in the |ndian
Income-tax Act and this Court held that the procedure
prescribed by the inmpugned Act was substantially nore
prejudicial to the assessee than the procedure prescribed
under the Indian Income-tax Act. It was thus clear that
persons dealt with under Act XXX of 1947 were subnmitted to a
procedure which was nore drastic and prejudicial than the
procedure which was available to those who were dealt wth
under section 34 of the Indian Income-tax Act.

This Court, therefore, was of the opinion that section
5(4) and the procedure prescribed by the inpugned Act in so
far as it affected the persons proceeded agai nst thereunder
being a piece of discrimnatory |egislation offended agai nst
the provisions of article 14 of the Constitution and were
thus void and unenforceabl e.
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It was after this decision of this Court in Suraj
1233
Mal | Mohta's case supra that Parlianent enacted the Indian
| ncome-tax Amendment Act, 1954 (XXXII1 of 1954) introducing
sub-sections (1-A) to (1-D) in section 34 of +the Indian
I ncome-tax Act. Though Act XXXI'Il of 1954 received the
assent of the President on the 5th Septenber 1954 it was to
cone into effect fromthe 17th July 1954,

Section 34(1-A) purported to neet two criticisns which had
been, in the main, offered against the constitutionality of
section 5(1) of the Act in Suraj Mall Mohtas case. One
criticism was that the classification made in section 5(1)
of the Act was bad because the word 'substantial’ wused
therein was a word which had no fixed neaning and was an
unsati sfactory medi um for  carrying the idea of some
ascert ai nabl e proportion of the whole, and thus t he
classification being vague and uncertain, did not save the
enactmment = fromthe nmischief of article 14 of the Constitu-
tion. That alleged defect was cured in section 34 (1-A)
i nasmuch ‘as the Legislature clearly indicated there what it
neant when it -said that the said object of Act XXX of 1947
was to catch persons who, to a substantial extent, had
evaded paynment of tax, in other words, what was seeningly
indefinite within the nmeaning of the word ’'substantial’ bad
been nmde definite and clear by enacting that no evasion
below a sum of one lakh was within the neaning of that
expressi on. The other criticismwas that section 5(1) did
not necessarily deal with the persons, who, during the war,
had nade huge profits and evaded paynment of tax on them
Section 34(1-A) renedied this defect also. It clearly
stated that it would operate on incone made between the 1st
Septenber 1939 and 31st March 1946 tax on which ‘had been
evaded.

Section 5(1) was again attacked in the case of | Shree
Meenakshi MIls Ltd. v. SriA-V. Visvanatha Sastri and
Anot her (1). This was a petition under article 32 of the
Constitution filed on the 16th July 1954 after the /decision
in Suraj Mall Mhta' s case, supra, had been pronounced.
Section 5(1) of the Act-was attacked on the  very sane
grounds which were nmentioned in

(1) [1955] 1 S.C R 787.
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the judgnent in Suraj Mall Mhta's case, supra, but had not
been dealt with by this Court it being considered sufficient
to strike down section 5(4) of the Act without ~ expressing
any opinion on the vires of section 5(1). Even in this
case, section 5(1) was not struck down as void on a
conparison of its provisions with those of section 34(1) of
the Indian | nconmetax Act as was done in the case of section
5(4) in Suraj Mall Mhta's case, supra. By the tinme this
petition came to be heard by this Court, the Parlianment had
enact ed Act XXXI'lIl of 1954 which, as stated above,
i ntroduced section 34(1-A) in section 34 of the ' Indian
Income-tax Act and this Court came to the conclusion on a
conpari son of the provisions of section 5(1) of the Act with
section 34(1-A) of the Indian Incone-tax Act that the new
sub-section inserted in section 34 by Act XXXIlI| of 1954 was
intended to deal with the class of persons who were said to
have been classified for special treatnent by section 5(1)
of Act XXX of 1947. This Court reiterated the conclusions
to which- it had cone in Suraj Mall Mohta's case, supra,
that the procedure prescribed by the Act for making the
i nvestigation under its provisions was of a summary and
drastic nature and it constituted a departure from the
ordinary |aw of procedure and in certain inportant aspects
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was detrinmental to the persons subjected to it and as such
was discrimnatory. It did not again express an opinion on
the wvalidity of section 5(1) as being based on a valid
classification and being thus saved fromthe mschief of
article 14 of the Constitution, but, on a conparison of the
provi sions of section 5(1) of the Act with those of section
34(1-A) of the Indian Income tax Act which came into effect
from the 17th July 1954, cane to the conclusion that this
defence of the provisions of section 5(1) being saved from
the mischief of article 14 of the Constitution on the basis
of a valid classification was no | onger avail able in support
of it after the introduction of the new subsection in
section 34 of the Indian Incone-tax Act which sub-section
dealt with the same class of persons dealt with by section
5(1) of the inmpugned

1235
Act . The result was that proceedi ngs could no | onger be
conti nued under the procedure prescribed by the i mpugned

Act and section 5 (1) was thus struck down as
unconstitutional and void after the coming into operation of
section 34(1-A) of the Indian |Income-tax Act.

These two cases, viz., Suraj Mall Mhta s case supra and
Shree Meenakshi MII's’ case, supra, did not directly
pronounce upon the vires of section 5(1) of the Act in
conparison wth section 34(1) of the Indian Inconme-tax Act
though the vires were the subject matter of a direct
chal |l enge therein, The ratio of ~these -decisions is,
however, helpful in the deternination of the guestion that
arises directly before us, viz., whether section 5(1) of the
Act is discrimnatory in its character and thus violative of
the fundanmental right guaranteed under article 14 of the
Constitution. In both these cases, this Court was " of the
opi nion that the procedure for investigation prescribed by
Act XXX of 1947 (correspondi ng with the Travancore Act XV
of 1124) was of a summary and drastic nature and constituted
a departure from the ordinary law of procedure and in
certain aspects was detrinental to persons subjected to it
as conpar ed with the procedure prescri bed by the
corresponding provisions of the ‘Indian |ncone-tax Act
(corresponding to the Travancore Act XXLII1 of -1121) and -was
as such discrimnatory. The provisions of sections 5 (4)
and 5 (1) of the Act were conpared respectively wth the
provisions of section 34(1) and section 34(1-A) of the
Indian Inconme-tax Act and, on a conparison of these provi-
sions, this Court came to the conclusion that the classes of
persons who were said to have been classified for ~ specia
treatment by those respective sections of the  Act were
intended to be and could be dealt with under section 34(1)
and section 34(1-A) of the Indian Income-tax Act and  there
could, therefore, be no basis of a valid classification for
special treatnent under the provisions of Act XXX of 1947
(corresponding with the Travancore Act XV of 1124).

The procedure prescribed by the Travancore Act XV of 1124
being thus discrimnatory as conpared
156
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with the procedure prescribed in the Travancore Act XXl I1 of
1121, the questions that arise for our consideration are,
(1) whether there is a rational basis of classification to
be found in the enactnment of section 5(1) of the Act, and
(2) whether the sanme class of persons were intended to be
and could be dealt with under the provisions of section 47
of the Travancore Act XXIII of 1121.

In order to ascertain the scope and purpose of the
i mpugned section reference nmust first be made to the Act
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itself. The preanble of a statute has been said to be a
good neans of finding out its nmeaning and as it were a key
to the understanding of it. The preanble to the Travancore
Act  XIV of 1124, like that of Act XXX of 1947, runs thus:
"Whereas it is expedient for the purpose of ascertaining
whet her the actual incidence of taxation on income is and
has been in recent years in accordance with the provisions
of law and the extent to which the existing law and pro-
cedure for the assessnent and recovery of such taxation is
adequate to prevent the evasion thereof, to make provision
for an investigation to be made into such matters. It is
hereby enacted as follows". It does not unfortunately give
any assistance in the solution of the problem before us.
Section 5(1) itself, however, gives sone indication as to
the real object of it. ~The condition on which the action of
the CGovernment under that section is nade dependent is that
the Governnent nust have prina facie reasons for believing
that a person has to a substantial extent evaded paynent of
taxation on his inconme. The powers conferred on the Comm s-
sion by section 6 and the procedure prescribed for the
Conmi ssion by section 7 are clearly very drastic and harsh.
Thi s unmi stakably shows that the legislative authority took
the view that these stringent neasures were necessary for
uneart hing the tax evasi ons which had gone unnoticed before
when the usual procedure under the Incone-tax |aw was
appl i ed. Then conmes section 8(2) which authorises the
Covernment after perusal of the report of the Commission to
di rect proceedi ngs to, be taken against the person to whose
1237
case the report relates in respect of the “inconme of any
peri od commencing after the 16th August 1939, Thi s
provi si on clearly evinces that the intention of t he
| egislative authority 1is to catch the incone evaded from
after the 16th August 1939. Section 5(1) al so provides that
the reference thereunder of a case nust be nmade at any time
before the 16th February 1950. Fromthese sections it wll
appear that the object of thislaw was to uncover the
evasi on of tax on incone nade after the 16th August 1939 and
before the 16th February 1950 about the exi stence of © which
evasi on the Government had prinma facie reason to believe.

The question at once arises as to why it was that the

| egislative authority took the view that there were possible
cases of tax evasion. It has been said that although the
statenment of 'the objects and reasons appended to a bill is
not admi ssible as an aid to the construction of ‘the Act as
passed (see Aswini Kumar Ghose case(l)), yet it may be
referred to only for the limted purpose of ascertaining the
conditions prevailing at the tine which necessitated the
making of the law (see Subodh Gopal Bose's case(2)).
Siml|ar observations were nade by Fazl Ali, J. wth ref-
erence to |egislative proceedings being relevant — for the
proper understandi ng of the circunmstances under which an Act
was passed and the reasons which necessitated it in
Chiranjit Lal Chowdhuri v. The Union of India(3). | ndeed,
in the case of Kathi Raning Rawat v. The State of
Saurashtra(4), this Court permtted the State to file an
af fidavit stating in detail the ci rcunst ances whi ch
prevailed at the time when the | aw there under consideration
bad been passed and which necessitated the passing of that
law. In the present case also, an affidavit has been filed
by Gauri Shanker, Secretary of respondent 2, stating the
reasons why it was thought necessary to enact the inpugned
Act including section 5(1). This affidavit clearly brings
out the serious problemthat faced the revenue authorities.
A war of unprecedented nmagnitude had raged from Septenber
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(1) [1953] S.C.R 1. (2) [1954] S.C.R 587, 628.

(3) [1950] S.C.R 869, 879. (4) [1952] S.C R 435.
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war conditions brought in their train a sudden rise in the
demand of all kinds of goods, both consumer and industrial
which, naturally pushed up the prices to abnormal heights
af fordi ng a gr eat opportunity to t he producers,
manuf acturers and nerchants to reap huge profits. There was
good reason to believe that these abnornal profits were not
bei ng br ought into regular accounts but - wer e bei ng
conceal ed. Faced with this situation, means bad to be
devised to enquire into the tax evasions and to realise the
legitimate dues of the State. |If regard be had to this
background it is obvious that section 5(1) had reference to
a class of substantial evaders of incone-tax who required to
be specially treated under the drastic procedure provided by
Act XXX of 1947,

It was,  however, urged that. the words "substantia
extent"  ‘were of such vague inport that they did not afford
any reasonabl e-basis of classification. Reference was nmade
to Stroud’s Judicial Dictionary, 3rd ed., Vol. 4, page 2901,
where the word "substantial" has been described to be:

"A word of no fixed meaning, it is an wunsatisfactory
medium for carrying the idea of sone ascertai nabl e
proportion of the whole (Terry's WMdtors,  Ltd. v.Binder
[1948] S.A S.R 167)".

The word "substantial" has been used in vari ous

| egi sl ative enactnents and even-though it is said to be a

word of no fixed nmeaning, Viscount Sinon in Palser v.
Ginling(l) observed:

"One of the primary neanings of the wordis equival ent

to considerable, solid, or big. It is in this sense that we
speak of a substantial fortune, a substantial neal., a
substantial man, a substantial argument or ground of
def ence. Applying the word in this sense, it must be |eft

to the discretion of the judge of (fact to decide as best he
can according to the circunstances in each case....... /
and it has been described at page 2902 of Stroud’'s Judicia
Dictionary to be "equival ent to considerable,solid or big".
Even t hough the word "substantial" by itself might
(1) [1948] A .C. 291, 817.
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not afford a definite neasure or yard-stick for _including
particul ar individuals within the «classification, t he

background and the circunstances nentioned in the aforesaid
af fidavit of Gauri Shanker indicate with reasonabl e
certainty the class of persons who are intended to be
subjected to this drastic procedure. |t does not require
much effort to pick out persons who would fall within' this
group or category of substantial evaders of inconme-tax and
even though a definite anpbunt be not specified in 'section
5(1) of +the Act as constituting a substantial evasion of
i ncome-tax the Governnent, to whomthe process of selection
for the purposes of reference of the cases for investigation
to the Commission is entrusted, would not have any
difficulty in finding out the persons coming wthin this
group or category. To use the |language of Viscount Sinon,
the income-tax which has been evaded would have to be
consi derable, solid or big, and once that conclusion was
reached by the Governnent, the cases of such persons would
indeed be referred by them for investigation by t he
Commi ssi on under section 5(1) of the Act.

It was, however, wurged that it would be open to the
Government within the terns of section 5(1) of the Act
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itself to discrimnate between persons and persons who fel
within the very group or category; the Government m ght
refer the case of Ato the Commission |eaving the case of B
to be dealt with by the ordinary procedure laid down in the
Travancore Act XXIIl of 1121. The possibility of such
discrimnatory treatnent of persons falling within the same
group or category, however, cannot necessarily invalidate
this piece of legislation. It is to be presuned, unless the
contrary were shown, that the adm nistration of a particular
aw would be done "not with an evil eye and unequal band"
and the selection nade by the Governnent of the cases of
persons to be referred for investigation by the Conm ssion
woul d not be discrimnmnatory.

This question was considered by this Court in tw cases,
viz. , Kathi Raning Rawat v. The State of Sau-
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rashtra(l) and Kedar Nath Bajoria v. The State of West
Bengal (2). M.~ Justice Mikherjea, as he then was, dealt

with the argument in Kathi Raning Rawat v. The State of
Saur ashtra(1) as under: -

"It is a doctrine of the Anerican courts which seens to
be well-founded on principle that the equal protection
clause can be invoked not nmerely where discrimnation
appears on the express ternms of the statute itself, but also
when it is the result of inproper or prejudi ced execution of
the law. (Vide Waver on Constitutional Law, p. 404). But a
statute will not necessarily be condemed as discrininatory,
because it does not make the classification itself but, as
an effective way of carrying out'its policy, vests the
authority to do it in certain officers or admnistrative
bodies................. ... In-ny opinion, if the legislative
policy is clear and definite and as an effective nethod of
carrying out that policy a discretionis vested by the
statute wupon a body of administrators or officers to nake
selective application of the lawto certain classes or
groups of persons, the statute itself cannot be condemed as
a piece of discrimnatory legislation. After all "the |aw
does all that is needed when it does all that it/ can,
indicates a policy .... and seeks to bring within the  lines
all simlarly situated so far as its nmeans allow' (Vide Buck
v. Bell, 274 U S. 200,-208). In such cases, the power given
to the executive body would inport a duty onit to classify
the subject-matter of legislation in accordance wth the
objective indicated in the statute. The discretionthat is
conferred on official agencies in such circunstances is not
an ungui ded discretion; it has to be exercised in conformty
with the policy to effectuate which the direction is given
and it is inrelation to that objective that the propriety
of the classification would have to be tested. If the ad-
m nistrative body proceeds to classify persons or things on
a basis which has no rational relation to the objective of
the legislature, its action can certainly be annulled as
of f endi ng agai nst the equal protection clause. On the other
hand, if the statute
(1) [1952] S.C.R 435, 459.

(2) [1954] S.C.R 30, 41,
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itself does not disclose a definite policy or objective and
it confers authority on another to make selection at its
pl easure, the statute would be held on the face of it to be
discrimnatory irrespective of the way in which it is

applied..................
The same line of denmarcation was also enphasized by
Patanjali Sastri, C J., delivering the judgnent of the

Court in Kedar Nath Bajoria v. The State of Wst Bengal (2).
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It, therefore., follows that the nere fact that the
CGovernment is entrusted with the power to select cases of
persons falling within the group or category of substantia
evaders of incone-tax for reference to the Conmmission would
not render section 5(1) discrimnatory and void.

The obj ect sought to be achi eved by the inmpugned piece of
| egi sl ation is quite definite and that is to catch
substantial evaders of income-tax out of those who have nade
huge profits during the war period. They forma class by
thenselves and have to be specially treated under the
procedure laid down in the Act. Being a class by
thensel ves, the procedure to which they are subjected during
the course of investigation of their cases by the Commi ssion
is not at all discrimnatory because such drastic procedure
has reasonabl e nexus with the object sought to be achieved
by the Act and therefore such a classification is within the
constitutional Jlimtations. The selection of the cases of
persons falling within that category by the Governnent
cannot ' be chall enged as discrimnatory for the sinple reason
that it " is not left to the-unguided or the wuncontrolled
di scretion_ of the Governnent. The selection is guided by
the very objective which'is set out in the terms of section
5 (1) itself and the attai nment of that object controls the
di scretion which is vested in the Government and guides the
Government in nmaking the necessary sel ection of cases of
persons to be referred for investigation by the Comission
It cannot, therefore, be disputed that there is a valid
basis of classification to be found in section 5(1) of the
Act .

(1) [1954] S.C.R 30, 41.
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The wvalidity of the classification was further attacked
on the ground that the linmitation of the period within which
the cases of the substantial evaders of incone-tax | falling
wi t hin this group or category may be referred f or
i nvestigation by the Government to the Conm ssion, wviz.,
16th February 1950 inports a discrimnation in so/ far as
those persons whose cases are referred before that date
would be treated under the procedure laid down in the
Travancore Act XIV of 1124 whereas those whose cases have
not been referred by that date would not be subjected to the
sane treatment even though they fell ~wthin the -sane
cat egory. This would bring about a discrimnation between
the sane cl ass of persons sonme of whom woul d be subjected to
that special treatnent and others who woul d escape the sane.
Section 5(4) of the Act also would not cure this defect
because the cases contenplated therein are either the cases
whi ch  have been already referred for investigation to. the
Conmi ssion under section 5(1) of the Act or cases of ~ ot her
persons about whose alleged 'evasion of incone-tax the
Conmi ssion has gathered information during the course of
their investigations. Even if these other persons be thus
subjected to the special procedure prescribed in the Act
there would remmin, outside the jurisdiction of the
Conmi ssi on, nunbers .of persons whose cases are not covered
by sections 5(1) or 5(4) but who nonethel ess are conprised
within the class of substantial evaders of incone-tax. They
would have to be dealt with under the ordinary law and
presumably under section 47 of the Travancore Act XXl Il of
1121 if they could be dealt with thereunder. |[If they could
not be so dealt with, the only result would be that they
woul d escape the surveillance of the Governnent and the
escapenent of incone-tax in their cases would be w thout any
renmedy. This, it was urged, was discrimnatory and was
enough to strike down section 5(1) of the Act.
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It would be inpossible in the normal course to reach al
substantial evaders of income-tax. Those persons falling
within that category in respect of whomthe
1243

CGovernment had received the requisite information and in
whose cases the Government had prima facie reasons for
believing that they had to a substantial extent evaded
paynment of taxation on incone would have their cases
referred by the Governnent for investigation by t he
Conmi ssi on. Those persons in respect of whom no such
i nformati on was available to the Governnent would certainly
escape detection but that is the position with regard to
each and every |law which may be passed in order to detect
evasi on of paynment of income-tax. Even under the provisions
of section 47 of the Travancore Act XXIIIl of 1121
(corresponding to section 34 of the Indian Income-tax Act as
it stood before the anendment-in 1948), those persons in
respect of whomthe | ncometax OFficer had gathered definite
i nformati on and consequently discovered that incone, profits
or gains chargeable to incone-tax had escaped assessnment in
any year could be dealt with under the relevant provisions

of that Act. Those persons in respect of whom no such
informati on had been received by the Income-tax Oficer
could not be reached at all. The fact that sone persons

falling within a particular category may escape detection
altogether is not necessarily destructive of the efficacy of
the particular legislation. The only thing required is
that, as between persons who fall wthin the sane category
and who can be dealt with under the sane procedure, there
should be no discrimnation, sonme being treated in one way
and others being treated in another

It was al so urged that discrimnation was inherent in the
terns of section 5(1) itself by reason of its operation

being limted only to those persons  whose cases were
referred to the Comm ssion on or before the 16th February
1950. It thus arbitrarily left out persons who evaded

paynment of taxation on incone nmade during the war period but
whose cases were not discovered or referred to the
Conmi ssion on or before that date " although t hey wer e
otherwise simlarly situated. Reliance was placed in support
of this position on the follow ng passage fromthe judgnment
of Mahajan, C. J. in Shree Meenakshi MIIs" case,

157
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supra, at pages 795-796:

"Assumi ng that evasion of tax to a substantial” anount
could forma basis of classification at all for inposing a
drastic procedure on that class, the inclusion of only  such
of them whose cases had been referred before 1st . Septenber,
1948, into a «class for being dealt with by the drastic
procedure, |eaving other tax evaders to be dealt with under
the ordinary lawwll be a clear discrimnation for the
reference of the case within a particular tine has no
special or rational nexus with the necessity for drastic

procedure............ "
These observations were nmade to repel the first argunent
of t he | earned Attorney-General that the cl ass of

substantial evaders who fall within section 5(1) were only
those whose cases had been referred within the date fixed.
It was pointed out that if the class was so circumscribed
t hen t hat by itself would nmke the classification
discrimnatory by leaving out those substantial evaders
whose cases had not been referred by that date. By that
passage, however, this Court did not hold that in fact
section 5(1) was confined to such a limted class. W are
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of the opinion that the fixation of the date for references
for investigation by the Governnent to the Conmi ssion, viz.,
the 16th February 1950 was not an attribute of the class of
substantial evaders of income-tax which were intended to be
specifically treated under the drastic procedure prescribed
in the Travancore Act XV of 1124 but was a nmere accident
and a neasure of adm nistrative convenience. The date of
such references could, wthout touching the nature and
purpose of the classification, be extended by the Travancore
Legi sl ature by a necessary anendnment of the Travancore Act,
XIV of 1124, and if such an anendnment had been grafted on
the Act as originally passed, no one belonging to the
particular class or category of substantial evaders of
i ncomre tax coul d have conpl ai ned agai nst the sane.

The next question to consider is whether the same class
of persons dealt w th under section 5(1) of the Travancore
Act XIV of 1124 were intended to and
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could 'be dealt w th under the provisions of section 47 of
the Travancore Act XXII| of 1121. Because, if that was the

position —at any particul ar period of tinme, section 5(1) of
t he Travancore Act X'V of 1124 would certainly be
discrimnatory in so faras there will be tw distinct
provi sions sinultaneously existing in the statute book, one
of which could be /applied to sone persons within the sane
class or category and the other could be applied to others
also falling within the sane class or -category, thus
di scrimnating between the two groups:

Section 47 of ‘the Travancore Act XXIII ~ of 1121, as
al ready observed, was in the same terns as section 34(1) of
the Indian Incone-tax Act as-it stood before its anendnent
in 1948. Each of the following conditions had to be
fulfilled before the Income-tax Oficer could take ' action
under this section, viz.:

(i)that definite informati on bad cone into the possession
of the Incone-tax Oficer that incone, etc. had escaped;

(ii)that inconsequence of such definite information the
I nconme-tax O ficer discovered that inconme, etc.

(a) had escaped assessnent, or
(b) had been under-assessed, or
(c) had been assessed at too lowa rate, or
(d) had been the subject of excessive relief;
(iii) that the Income-tax O ficer had reason to belive
t hat
(a) the assessee had concealed the particulars of his
i ncone, or
(b) deliberately furnished inaccurate particul ars thereof

It is, therefore, abundantly clear that section 47(1) of
the Travancore Act XXII1 of 1121 was directed only agai nst
those persons concerning whomdefinite information cane into
the possession of the Inconetax Oficer and in consequence
of which the Inconmetax O ficer discovered that the incone of
those persons bad escaped or been under-assessed or assessed
at too low a rate or had been the subject of excessive
relief. The class of persons envisaged by
1246
section 47(1) was a definite class about which there was
definite information | eading to discovery within 8 years or
4 years as the case may be of definite item or itens of
i ncome which had escaped assessnment. The Travancore Act
X1l of 11 21 was passed on the 9th July 1946. The action
to be taken under it was not confined to escapenent from
assessment of income made during the war period (Septenber
1939 to 1946). Action could be taken in respect of incone
whi ch escaped assessnent even before the war and al so nore
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than 8 years after the end of the war. Turning now to
section 5(1) it will be noticed that the class of persons
sought to be reached conprises only persons about whomthere
was no definite information and no di scovery of any definite
item or itenms of incone which escaped taxation but about
whom the Governnent had only prima facie reason to believe
that they evaded paynent of tax to a substantial anount.
The class of persons who might fall within section 5(1) of
the Travancore Act XIV of 1124 was, therefore, not the same
class of persons who nmay conme under section 47(1) of the
Travancore Act XXIII of 1121. Further, action under section
5(1) read with section 8(2) of the ' Travancore Act XV of
1124 is definitely limted to the evasion of paynent of

taxation on incone nade during the war period. It cannot,
therefore, be urged that section 5(1) of the Travancore
Act XIV of 1124 was discrimnatory in conpari son with

section 47(1) of the Travancore Act-XXlI1 of 1121, for the
persons who came under section 5(1) were not simlarly
situated 'as persons who cane under section 47(1), Section
5(1) of ‘Act XXX of 1947 was struck down in Shree Meenaksh
MIlls' case, ~supra, as it conprised the sane class of
persons who were brought in the anmended section 34(1-A) of
the Indian Income-tax Act, 1922 but the sane cannot be said
about section 5(1) as conpared to section 47(1). These two
sections do not overlap and do not cover the sane class of
per sons.

The result, therefore, is that -section 5(1) of the
Travancore Act Xl V of 1124 which has to be read for
1247
this purpose in juxtaposition with section 47 of the

Travancore Act XXl of 1121 cannot ~be held to be
discrimnatory and violative of the  fundanental right
guaranteed under article 14 of the Constitution. The

proceedi ngs whi ch took place in the course of investigation
by the Commission up to the 26th - January 1950 were valid and
SO also were the proceedings during the course of
i nvestigation which took place after the inauguration of the
Constitution on the 26th January 1950 wunder which the
petitioner, as a citizen of our. Sovereign Denocratic
Republic acquired inter alia guarantee of the fundanental
right under article 14 of the Constitution.

The result, therefore, is that all the contentions urged
on behalf of the petitioner fail and Civil Appeal No. 21 of
1954 must be disnmissed with costs.

Cvil Appeals Nos. 21 and 22 of 1954 will accordingly be
dism ssed with costs. There will be a set off for costs.




