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1963 Al R'1879 1962 SCR. (2) 753

ACT:
Fi nal decree-Sale certificate-Property sold fully described
but wong nunmber given-If nere m sdescription

HEADNOTE

In the final decree for sale ina nmortgage suit and in the
sale certificate the nunber of the property in dispute was
given as No. 160 instead of No. 1060 which was ‘the rea
nunber although it was otherwi se fully described so that its
identity could be clearly established. The appellants
contended that a decree could not be granted with respect to
this plot. The H gh Court found that No. 160 in the fina
decree and the sale certificate was a m stake for No. 1C60
and that there was no plot No. 160, in the particul ar khata.
The H gh Court further held that this was a case of
m sdescription and not a case of disputed identity. Wth
regard to another plot in dispute subrogati on-was clained on
behal f of the second nortgagees alleging that the first
nortgage was redeened by the second nortgagees although
their nortgage deed did not nention anything about the
earlier nortgage nor was any noney left to redeemit.

Held. (i) that the H gh Court was right in holding that this
was a case of misdescription and that as the identity of the
property was well established the contention of t he
appel l ants nust fail

Thakur Barhma v. Jibon Marware, ( 1913) L.R 41 1.A 38,
CGossain Das Kundu v. Mithujoy Agran Sarda , (1913) 18 C. L.
J. 541, followed.”’

Ranbhadra Nai du v. Kadiruja Sani Naicker, (1921) L.R 48 |.
A. 155, distinguished.

(ii) I'n the absence of any agreenent regardi ng subrogation
in " the second nortgage the question of subrogation could
not be rai sed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 497 of 57.
Appeal fromthe Judgnent and decree dated Cctober 10, 1955,
of the Patna H gh Court, in Appeal from Oiginal Decree No.
483 of 1947.

L. K. Jha and P.K. Chatterjee, for the Appellants.
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Nos. 1 to 7.
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1961. WMay 4. The Judgnent of the Court was delivered by
WANCHOO, J.- This is an appeal on a certificate granted by
the Patna Hi gh Court: The respondents brought a suit wth
respect to ten plots of |land and clainmed a declaration that
the property belonged to them and prayed for possession of
the plots by ejectnent of the defendants appellants and for
mesne profits, Besides the appellants, there was another set
of’ defendants " to.the suit from whom the respondents
purchased the property. The respondents’ case was that the
appel l ant had taken a loan fromthe other defendants on a
nortgage bond on the basis of which, those; defendants
instituted a suit in 1932. ' This suit was decreed against
the appellants , and, thereafter the, other defendants got
the nortgaged property, sold by auction in execution and
purchased it thnselves in 1936. Thereafter the other
def endants entered into possession of the property, delivery
of which was made to them by court. The other defendants
remai ned —in possession: of 'the property sold it to the
respondents in 1943. Thereafter the respondents cane into
possessi on of the property,, The appell ants however began to
create trouble from 1942. After the sale to the
respondents, the appellants created further trouble which
led to proceedings in a crimnal court under s. 144 of the
Code of Criminal Procedure and the appellants were forbidden
from going to. the property in' 'dispute. Later on, the
appel l ants were bound down under s. 107 of 'the Code of

Crimnal Procedure" to keep the peace., In 1945, there was a
nmurder in connection wth this property on account of
which,. sone of the appellants were tried by, the court of

session but were acquitted. There. were further ‘troubles
over the crop of these plots in 1945 Eventually after their-
acqgittal by the court of 'session, “the appellants took
possession of the property by forcibly dispossessing the
respondents.
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Consequently the respondents filed the suit out™ of ~ which
this appeal has arisen in July 1946.

The suit was resisted by the defendants on a | arge nunber of
grounds with which we are however not concerned now. The
only points wurged before us by |earned counsel for the
appellants is wth respect to three plots out of “the ten
which were the subject matter of the suit. ~The trial court
accepted. the case put forward on behalf of the respondents
and decreed the suit for possession and ordered that mnesne
profits woul d be determ ned subsequently. There was then an
appeal by the present appellant to the H gh Court. The Hi gh
Court dism ssed the appeal except as to one plot with' res-
pect to which the suit of respondents was di smissed. As the
decree was of variance the High Court granted a certificate
and that is how the present appeal has cone up before us.

We have al ready pointed out that the | earned counsel for the
appel | ants has confined his arguments before us with respect
only to three plots, nanely, 1060, 427 and 1128, out of the
ten plots which were in dispute in the courts bel ow H s
contention is that in any case the courts bel ow were w ong
in granting possession to the respondents with respect to
these, three plots. W propose therefore to deal with the
contentions raised in respect of these three plots only.

Re. Plot. No. 1060.

The contention on behalf of the appellants with respect to
this plot is that it was neither included in the fina
decree for sale in favour of the respondents’ predecessors-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

in-interest nor in the sale certificate. Therefore, it was
not open to the courts below to a decree in favour of the
respondents wth respect to this plot. The final decree
contains ten plots. It gives the Tauzi Nunber the Khasra
Nunber, the Thana Nunber, the Survey Number, tile area and
the boundari es
756
of each plot. Anpbng the ten plots nentioned in the fina
decree, there is a plot No. 160, but no plot bearing No.
1060. In the sale certificate also the same ten plots are
mentioned. The sale certificate contains the khata nunber,
the plot nunber, the area and the boundaries of each plot.
There also we find No. 160 but no No. 1060. The Hi gh Court
has held that No. 160 in the final decree and in the sale
certificate is a mistake for 1060. It has further held that
this is a case of m sdescription and not a case of disputed
identity, for in  this case |L-?he identity of the plot
included in the final decree and sold through the sale
certificate is not-uncertain. It has pointed out that the
khata nunber, the area and the boundaries that are given in
the final decree and in the sale certificate correspond with
the khata nunber, the area and the boundaries of plot No.
1060. It has also pointed out that in the wit of delivery
of possession to the respondents’ predecessors as well as in
the sale deed in favour of the respondents the correct plot
(nanely, 1060) has been nentioned. Further the H gh Court
has also pointed out that there is no plot bearing No. 160
in khata No. 97. Therefore, as the khata nunber, the area
and the boundaries given in the final decree and in the sale
certificate tally wth No. 1060, the identity 1is clearly
establ i shed and there has only been a m sdescription of the
plot in the final decree as well as in the sale certificate
by the om ssion of one zero fromthe plot nunber
In this connection, |earned counsel for the appellants
relies on Ranbhadra Naidu v. Kadiriyasam Naicker (1). In
that case it was held that. "certificates of sale are
docunents of title which ought not to be lightly regarded or
| oosely construed."” It was further held that "where upon a
sal e under a nortgage decree the purchaser has been given a
sale certificate which plainly includes certain property and
has put into possession, it is not open to the Court in a
subsequent suit by
(1) (21921) L. R 48 |.A 155.
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the nortgagor’s representative to hold by reference, back to
the nortgage deed that the property in question was not sold
under the decree." The facts however in that case were very
different fromthe facts in the present case. There  what
had happened was that the nortgage included the ~-panna
| ands which bel onged to the nortgagor and which were in
his enjoynent. But at the date of the nortgage certain
pannai lands were not in the enjoynent of the nortgagor
VWhen however the sale proceedings were taken in execution
the person who was in possession at the date of the nortgage
of some of the pannai |ands was dead and in the final decree
as well as in the execution proceedings all pannai |ands
belonging to the nortgagor and in his enjoynent; were
ordered to be sold. The nortgagor objected that sonme of the
pannai | ands were outside the nortgage and were not |iable
to sale. This objection was disallowed and all the panna
| ands were sold and were included in the sale certificate
and possession thereof was delivered to the purchasers. In
these circunstances the Privy Council held that it was not
possible to go back to the nortgage deed to find out what
had been sold. It was also held that no suit could lie in
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the circunmstances in viewof s. 47 of the Code of G vi
Procedure.

In the present appeal, the Ilearned counsel for t he
respondent s does not ask us to go beyond the sal e
certificate and the final decree for sale; his contention is
that there is a mere msdescription of the plot nunmber in
the two docunents and that the identity of the plot sold is
clear fromthe circunstances which we have already. set out
above. He relies on Thakar Barnmha v. Jiban Ram Marwari (2).
In that case what had happened was that the judgment-debtor
owned 'a mahal in which ten annas share was nortgaged while
the remai nder was free from encunbrances. A creditor of his
attached and put up for sale six anns

(2) (1913) L.R 41 1.A 38
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share out of the nortgaged share. The property attached was
sol d. When the auction purchasers applied for the sale

certificate they alleged that a m stake had been nade in the
schedul e 'of the property to be sold in that the word "not"
had been omtted fromthe description of the six annas share
and that the property should have been described as being
si x annas not nortgaged.” This prayer of theirs was allowed
by the executing court rind the appeal to the H gh Court
failed. On appeal to the Privy Council, it was held that in
a judicial sale only the property attached can be sold and
that property is conclusively described in and by the
schedule to which the attachnent refers, nanely, the six
annas share subject to an existing-nortgage. The Privy
Council therefore ‘allowed the appeal and observed that a
case of m sdescription could be treated as a nmere
irregularity, but the case before themwas a cue of identity
and not of msdescription. It was pointed out that a
property fully identified in the schedule nay be in sone
respects m sdescribed, which would be a different | case.
Thus the effect of this decision is that where there is no
doubt as to the identity and thereis only misdescription
that could be treated as a nere irregularity. Another case
on which reliance has been placed on behalf of the
respondents is Gossain Das Kundu. v. Mittunjoy ~ Agnan

Sardar (3). In that case the land sold was described by
boundaries and area; but the area seens to -have been
i ncorrect. It was held to be a case of m sdescription of

the area and the boundaries were held to prevail
We are of opinion that the present case is analogous to a
case of msdescription. As already pointed out  the “area,
the khata nunber and the boundaries all refer to plot No.
1060 and what has happened is that in witing the plot
nunber, one zero has been m ssed and 1060 has  becone . 160.
It is also inmportant to renenber that there is no / plot
bearing No. 160, in khata No. 97.
(3) (1913) 18 C. L. J. 541.
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In these circunstances we are of opinion that the H gh Court
was right in holding that this is a case of m sdescription
only and that the identity of the property ,;old is well
established nanely, that it is plot No. 1060." The natter
may have been different if no boundaries had been given in
the final decree for sale as well as in the sale certificate
and only the plot number was nentioned. But where we have
bot h the boundaries and the plot nunber and the
circunstances are as in this case, the mistake in the plot
nunber nust be treated as a nere nisdescription which does
not affect the identity of the property sold. The
contention of the appellants therefore with respect to this
pl ot nust fail.
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Re. Plot No. 427

This plot was originally nortgaged with two other plots in
1920 with the other defendants for Rs. 400/. Later, the
nortgagor usufructuarily nortgaged this plot with a nunber
of others wth Ranrzan Man and another in 1927 for Rs.
2,500/ This nortgage deed does not show that any noney was
left with the nortgagees to redeemthe plots nortgaged wth
the other defendants. But it appears that soon after the
nortgage in favour of Ranrzan M an, the nortgage in favour of
the ot her defendants was redeenmed by paynent of the nortgage
amount due to them through N zamud-din and Shans-ud-din. It
is said that this paynent was made on behal f of Ramzan M an
and therefore Ranzan Man and another were subrogated in
place of the other defendants so far as this plot was
concerned. Further it is urged that Ranzan M an and anot her
were not made parties to the suit of 1932 and that there is
nothing to show that when the suit was brought for sale of
the ten plots in 1932 the nortgage made in favour of Ranrzan
M an and anot her in 1927 had been redeened and therefore the
purchaser's in the execution proceedings in that suit’ could
only get the property subject to the nortgage of Ranzan M an
and Anot her and coul d not
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di spossess the appellants, if they were in possession
through nortgagees Ranzan M an and another. |In reply, the

| earned counsel for the respondents contends that so far as
the appellant-, are concerned, their right and title in this
pl ot have conpletely gone and it is not for the appellants
to claimany right of subrogation in respect of the nortgage
whi ch was redeened by Ranrzan M an and another. Further it
is urged that there is nothing to show onthis record that
in 1932 when the suit was brought the nortgage of Ranzan
M an and anot her was subsi sting and that the appellants were
in possession on behalf of Ranzan Man and anot her
Therefore the appellants could not put forward any claim
for possession of plot No. 427 and if Ranzan Man and
another had any claim they can look after their own
interest, even if they were not nade parties to the suit of
1932. The result would be that  their rights in  their
nortgage would be subsisting and they can enforce them if
they pan under the | aw, against the respondents;  but the
appel lants can-not put forward their claimto defeat the
respondents’ case.
W are of opinion that there is no force in t hese
contentions raised on behalf of the Appellants. In the
first place, it 1is difficult to wunderstand how the
appel l ants can rai se the question of subrogationon behalf
of Ranmzan Man and another. 1In the second pl ace, Ranzan M an
and another could only be subrogated to the rights of the
nort gagees of 1920 whose nortgage they had redeened if there
was an agreenment in their nortgage that they would be so
subr ogat ed. We night have inferred such agreenent if any
noney had been left with Ranmzan M an and another to redeem
the earlier nortgage; but the nortgage deed of 1927 in their
favour says nothing about the earlier nortgage at all. In
these circunstances there can be no question of subrogation-
even if it was open to the appellants to raise that point
before, us. on,
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behal f of Ranzan M an and anot her
As to the contention that Ranzan M an and another were not
nade parties to the nortgage suit and therefore their rights
are not affected and if the appellants held the land from
Ranzan M an and another they would still be entitled to
possession and could not be dispossessed, it is enough to
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say that this argunent could be raised if it wer e
established that the nortgage of 1927 was still subsisting
when the suit was brought in 1932. On that point however
there is no evidence and we do not know whet her the nortgage
of Ranmzan M an and anot her was subsisting in 1932. Furt her
the finding of the High Court is that whatever evidence is
on the record shows that at any rate in 1935 the appellants
were in possession of plot No. 427. |In these circunstances
we cannot hold positively that the nortgage of Ranzan M an
and anot her was subsisting in 1932 when the suit was brought
and that the appellants were in possession of this plot on
behal f of Ranzan M an and another. The appellants therefore
cannot resist the claimof the respondents for possession on
the ground that they are holding this plot on behalf of
Ranzan M an and another w thout any proof of this on the
record. The appellants contention therefore with respect to
pl ot No. 427 nust also fail

Re. Plot. No. 1128

The case of the appellants with respect to this plot is

simlar. to the case with reference to plot 427. In the
circunst ances ~the appellants’ contention with respect to
this plot nmust also fail. ~“As no other point was urged

bef ore us, the whol e appeal fails.

We therefore dismss the appeal with costs.
Appeal dism ssed
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