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This Court entrusted investigationto the Central Bureau of
I nvestigation (CBI) which was constituted under the Del hi Special Police
Est abl i shment Act, 1946 (for short "the Act"). It was enacted to make
provision for the constitution of aspecial police force in Delhi for
i nvestigation of certain offences(in the Union territories for the
superintendence and adnministration of the said force and for-extension to
ot her of the powers and jurisdiction of menbers of the said force in regard to
the investigation of the said offences.

The said Act was enacted to nmake provision for the constitution of a
special police force in Delhi for the investigation of certain offences in the
Union territories for the superintendence and admi ni stration of the said force
and for extension to other of the powers and jurisdiction of nenbers of the
said force in regard to the investigation of the said offences. Section 2
enpowers the Central CGovernment to constitute a special force
I ndi sputably, the first respondent has been constituted in terms thereof. Sub
section (2) of Section 2 provides that subject to any orders which the Centra
Government may nake in this behal f, menbers of the'said police
establ i shnent shall have throughout any Union territory in relation to the
i nvestigation of such of fences and arrest of persons concerned in such
of fences, all the powers, duties, privileges and liabilities which police
officers of that Union territory have in connection with the investigation of
of fences commtted therein. The said Act indisputably applies in regard to
charges of corrupti on nade agai nst the public servants.

The Central Governnment has nade a manual. It provides for
hi erarchy of the officers who, having regard to the gravity or otherw se of
the of fence, would supervise investigation. |1t provides for appointnent of

the investigating officer and the officers supervising the investigation. CB
Manual is based on statutory provisions of the Code of Criminal Procedure.
It provides for essential guidelines for the functioning of the said body.
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In Vineet Narain and OGthers v. Union of India and Another [(1998) 1
SCC 226], this Court directed that CBl to adhere scrupulously to the
provi sions of the said Manual

Even under the Code of Crimnal Procedure, such hierarchy of the
supervising officers is contenplated. [See State of Bihar v. J.A C. Sal danha,
(1980) 1 SCC 554].

This Court in Vineet Narain (supra) while opining, upon construction
of the provisions of the Act, that the jurisdiction of CBl to investigate an
offence is to be deternmined with reference to the notification under Section 3
of the Act and not by any separate order, not having that character,
categorically held that the said view was not in conflict with the decision in
J.A.C. Sal danha (supra).

CBlI Manual , thus, is subject to the provisions of the Code of Crinina
Procedure. In case of conflict, although none has been pointed out,
evidently, the Code of Crimnal Procedure shall prevail. Even under
ordinary l'aw, the investigating officer has a statutory duty to investigate into
an of fence upon receipt of a First Information Report as envi saged under
Section 154 of the Code of "Criminal Procedure. Section 157 thereof
provides for the procedure for investigation, wherefor the only duty cast on
the investigating officer is to maintain his case diary in terms of Section 172
of the Code of Crim'nal Procedure. [See State of Bihar and Another v. P.P
Sharma, | AS and Anot her 1992 Supp. (1) SCC 222]

It is beyond any doubt or dispute that investigation of an offence is the
field exclusively reserved for the police. It nmay be subject to supervision of
hi gher ranking officer (s) but the court’s jurisdiction to have control in this
behal f is beyond any controversy.

I n Sheonandan Paswan v. State of Bihar and Others [(1987) 1 SCC
288], this Court opined:

"\ 005l n fact, in our constitutional scheme,
conferment of such absol ute and uncanali sed

di scretion would be violative of the equality clause
of the Constitution. The Magistrate is therefore

gi ven the power to structure and control the

di scretion of the police. If the Magistrate finds
fromthe report nade by the police either on initia
i nvestigation or on further investigation directed
by the Magistrate, that prima facie an offence
appears to have been conmitted, the Magistrate is
enpowered to take cogni zance of the offence
notw t hst andi ng the contrary opinion of the police
and equally if the Magistrate fornms an opinion that
on the facts set out in the report no offence prima
facie appears to have been conmtted though the
police m ght have cone to a contrary concl usi on

the Magistrate can decline to take cogni zance of
the of fence. The discretion of the police to
prosecute is thus cabined and confined and, subject
to appeal or revision, and the Magistrate is nade
the final arbiter on this question.™

Yet again in S.N. Sharna v. Bipen Kumar Tiwari and Qthers [(1970)
1 SCC 653], this Court held:

"\ 005The use of this expression nmakes it clear that
Section 159 is primarily neant to give to the

Magi strate the power of directing an investigation

in cases where the police decide not to investigate

the case under the proviso to Section 157(1), and it

is in those cases that, if he thinks fit, he can choose
the second alternative. If the expression if he
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thinks fit had not been used, it m ght have been
argued that this section was intended to give in

wi de terns the power to the Magistrate to adopt

any of the two courses of either directing an

i nvestigation, or of proceeding hinself or deputing
any Magi strate subordinate to himto proceed to
hold a prelimnary enquiry as the circunstances of
the case may require\ 005"

It was further held:

"\ 005l n our opinion, Section 159 was really intended
to give alinmted power to the Magistrate to ensure
that the police investigate all cognizable of fences
and do not refuse to do so by abusing the right
granted for certain |limted cases of not proceeding
with the i'nvestigation of the offence.”

The question canme up al so for consideration in Hemant Dhasnmana v.
Central Bureau of I|nvestigation and another [(2001) 7 SCC 536] wherein it
was hel d that upon conclusion of the investigation, a report has to be filed by
CBI under Section 173(2) of the Code of Crimnal Procedure to Specia
Judge who takes the place of Mgistrate when an offence falls under the
Prevention of Corruption Act.

In view of 'the aforenenti oned decisions, it is the Magistrate al one
who has the final say in the matter:

Subj ect to the aforenentioned, | respectfully concur with the opinion
expressed by the | earned Brother Kapadia, J.




