http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 4

CASE NO. :
Appeal (civil) 2096-97 of 2000

PETI TI ONER
STATE OF Bl HAR

Vs.

RESPONDENT:
S. A HASSAN AND ANR.

DATE OF JUDGVENT: 05/ 03/ 2002

BENCH
S.N. Phukan & P. Venkat arana Redd

JUDGVENT:

Phukan, J.

These two appeal s by special |eave arise fromthe judgnment dated
05- 02- 1999 of the Patna H gh Court, Ranchi Bench. Briefly stated facts are as
foll ows: -

The MaM Medi cal Col | ege used to be run by a private regi stered
society. The respondents in these two appeals were enpl oyees of the Coll ege.
By Bi har Private Medical Colleges (Taking Over) Act, 1977 (for short 'the Act’),
the State Governnent by issuing a notification under sub-section (1) of Section 3
of the Act took over the nanagenent of the college on 22nd of January, 1979. In
terns of the provisions of the Act both the respondents continued as enpl oyees
of the college on an ad hoc basis and, thereafter, their services were regul arised
interms of Section 6 of the Act. They retired fromthe service on attaining the
age of superannuation and their pension and pensionary benefits were granted
counting the period of service fromthe date of taking over of the college till the
date of retirement. Both the respondents filed two separate wit petitions before
the High Court claimng that they are entitled to get the benefit for the period of
service fromthe initial appointnent in the college under the private nmanagenent
till their date of retirement. Both the petitions were heard together and by the
i mpugned judgnent, wit petitions were allowed and the benefits were directed to
be given by the State Governnent. Hence, the State is in appeal before this
Court.

Fromt he inpugned judgnent we find that the matter came up
before a | earned Single Judge of the H gh Court who after noticing two conflicting
deci sions on the subject directed the matter to be placed before the Full Bench
after obtaining the order of the Hon’ ble Chief Justice. In the inpugned judgnent,
the Division Bench was of the opinion that it was not a fit case that may be
referred to a Full Bench as the point involved was no |longer res integra
"inasmuch as the question has al ready been decided in several cases by the
Di vi sion Bench of this Court’. Reference was made by the Division Bench to
some earlier judgnents of the court. Accordingly, by the inpugned judgnent,
relief as prayed for was granted by allow ng both the wit petitions.

M. Ashok Mathur, |earned counsel for the State of Bi har has drawn

our attention to sone other decisions of the H gh Court wherein a contrary view
was expressed. Therefore, M. Mathur has subnitted that these conflicting views
have to be resolved by this Court so that simlar disputes which nay come up in
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future may be decided in terns of law laid down by this Court. The |earned
counsel has fairly stated that in case the inpugned judgrment is set aside, State
will not ask for refund of any pension or pensionary benefits granted to the

enpl oyees of the college. |In regard to the present appeals, the | earned counse
has stated that as there was no stay order by this Court of the inpugned

j udgenent, the benefits to both the respondents ought to have been granted and

if not granted it will be so done by the State Governnent and the result of these
appeal s woul d not affect their cases.

We have perused sone of the judgnents of the High Court, copies
of which are on record and we find that Hi gh Court has not assigned any reason
for counting or refusing to count the period of service for the purpose of
pensi onary benefit while the enpl oyees were serving in the college before it was
taken over. In fact no reference was nade by the H gh Court to the provisions of
the Act, nore particularly Section 6. Therefore, we have to exam ne the present
di spute with reference to the rel evant provisions of the Act.

Section 6 of the Act deals with the determ nation of terns of
teachi ng staff and other enployees of the nedical colleges taken over by the
State Covernnent and as the present controversy has turned al nost entirely
upon t he neaning and effect of the provisions of this section, it will be convenient
to extract the said section
"6. Determ nation of terms of the teaching staff and
ot her enpl oyees of coll ege. -

1. As fromthe date of the notified order, all the staff
enpl oyed in the college shall cease to be the enpl oyees
of the Coll ege body.

Provi ded that they shall continue to serve the College on
an ad hoc basis till a decision under sub-section (3) and
(4) is taken by the State Government.

2. The State CGovernment will set up one or nore

Conmittees of experts and know edgeable persons

which will exam ne the bio-data of each nenber of the
teaching staff and ascertai n whet her appoi nt ment,
pronmotion or confirmati on was made in accordance wi'th

the University Regulations and in keeping with the

gui delines laid down by he Medical Council of India and
take into consideration all other relevant materials
including length of service in the college, and submit its
report to the State Governnent.

3. The State CGovernnent on receipt of the report of the
Conmittee or Conmittees, as the case may be, wll

decide in respect of each menber of teaching staff on

the merits of each case, whether to absorb himin
Government service or whether to term nate his service

or to allow himto continue on an ad hoc basis for a fixed
termor on contract and shall, where necessary,
redeterm ne the rank, pay, allowance and ot her

condi tions of service.

4. The State CGovernnent shall simlarly determ ne the
term of appoi ntmrent and other conditions of service of

ot her categories of staff of the college on the basis of
facts to be ascertained either by a Committee or by an

of ficer entrusted with the task and the provisions of sub-
section (2) and (3) shall apply nutatis nutandi to such
case."

Sub-section (1) of Section 6 of the Act provides in clear and explicit
terns that fromthe date of the notification issued under sub-section (1) al
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nmenbers of the staff enployed in the college shall cease to be enployees of the
col l ege body. The effect of this provision is that the respondents ceased to be
enpl oyees of the erstwhile managenent of the college. At the sanme tine, the

proviso to the said sub-section (1) declares that the staff enployed in the coll ege
shall continue to serve in the college on an ad hoc basis till a decision under sub-
sections (3) and (4) is taken by the State Government. Therefore, both the
respondents continued to serve the college on an ad hoc basis and as a result,

what ever the contract of enploynent which the enployees had with the erstwhile
Managenent, canme to an end. Thus, fromthe date of taking over the coll ege,

the respondents ceased to be enpl oyees of the erstwhil e nmanagenent and they

became enpl oyees of the State CGovernnent on an ad hoc basis. This ad hoc
appoi nt nent was subsequently regul ari sed and, therefore, they becane

per manent enpl oyees of the State Governnent. As on the date of taking over

the college, the terns of appoi ntnment between the erstwhile managenent and

the respondents ceased to exist and they becane enpl oyees of the State

CGovernment on an ad hoc basis, they cannot claimany benefit for the service
rendered by themin the college while it was under private managenent, there

bei ng no specific provision to count the previous service to any extent.

M. Raju Ranthandran, |earned senior counsel appearing for the
respondents has subnmitted that the private managenent was |iable to pay
service benefits to the respondents such as pension etc. and as the coll ege was
taken over by the State Government, this liability has passed on to the State
CGovernment. In this connection | earned senior counsel has drawn our attention
to sub-section (3) of Section 3 of the Act. The said sub-section reads as follows: -
"3.(3) All the liabilities and obligations of the College
under any agreenent or contract entered-into bonafide
bef ore the date of ‘taking over shall devol ve and shall be
deened to have devolved on the State CGovernnent.'

Sub-section (1) of Section 3 of the Act provides for the taking over
of a private nedical colleges by issuing a notification and according to sub-
section (2) of the said section whatever assets and properties the coll ege had,
these woul d vest in the State Governnent and sub-section (3) provides for
devolution of all the liabilities and obligations of the College on the State
CGovernment. This sub-section (3) would operate where the assets of the coll ege
were taken over by the State Government in terns of 'sub-section(1l). According
to the |l earned senior counsel for the respondents, ‘these liabilities would al so
i ncl ude pension and ot her pensionary liabilities of the respondents while they
were enpl oyees of the college before it was taken over. But there is no nateria
on record to show that the erstwhile Managenent was |iable for any pension or
pensionary liabilities in relation to its enployees. Mrreover, Section 6 which
deal s specifically with the subject of determ nation of terns and conditions of the
teaching staff and other enployees of the college, but it does not nention
anyt hi ng about giving wei ghtage of past service for any purpose.  There is also
no order of State Governnent in this regard in ternms of sub-section (3) of Section
6. We, therefore, do not find any force in the contention of M. Raju
Ramachandr an, |earned senior counsel for the respondents.

Learned senior counsel for the respondents has subnitted that the
H gh Court by various decisions has settled the position that the enployees are
entitled to get their pension and other retiral benefits after counting their past
service in the College prior to its taking over by the Governnent and therefore on
the principle of stare decisis this court may not reinterpret the Act and upset the
settled position. This contention has no force inasnuch as fromthe judgnents
nmade available to us and the judgnent of the | earned Single Judge we find that
there are conflicting decisions of the High Court as stated earlier and, therefore,
the present appeal has been fil ed.

Learned senior counsel for respondents has submitted that as the
Act is conpletely silent on the question of counting the previous service towards
pension and in the absence of any specific provision, there is a legitimte
expectation of respondents to get their pension and other retiral benefits after
counting the past period of service in the coll ege. There is neither factual nor
| egal basis for such principle. The legislature in explicit and unanbi guous terns
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has laid down in Section 6 of the Act that after taking over of the college the
enpl oyees shall cease to be enpl oyees of the erstwhil e managenent and they

shal | continue as ad hoc enpl oyees of the Governnent till such tinme as they are
absorbed in accordance with the procedure laid down in the Act. Therefore, this
contention has no force.

Learned counsel for the appellant has drawn our attention to the
Bi har Pension Rules nore particularly Rule 58 and has subnitted that a
gover nrent enpl oyee can claimpension only if he qualifies the conditions laid
down in the rule. W may extract below the relevant portions of Rule 58 of the
said Rul es: -
"58. The service of a Governnent servant does not
qualify for pension unless it conforns to the
followi ng three conditions:-

First The service must be under CGovernnent.
Second The enpl oyment must be substantive and
per manent .

Third The service nmust be paid by Government.

Rul e 58 i's clear that a Governnment servant does not qualify for
pensi on unl ess he conforns to three conditions viz. (1) his service nust be under
CGovernment, (2) the enpl oynment nmust be substantive and permanent, and (3)
service must be paid by the Government. ~In view of this Rule the respondents
cannot claimthe period of their service before the college was taken over as they
were neither under the enpl oynent of the Government nor their salaries were
pai d by the Governnent.  Under the specific Rule 58 the past service rendered
by the respondents in the college while it was under the private nanagenent
cannot be counted.

W are, therefore, of the opinion that the respondents are not
entitled to claimthe benefit of the period of their service while they were under
the enpl oyment of the erstwhile nanagement for the purpose of cal cul ation of
their pension and pensionary liabilities. Consequently, we hold that the findings
of the H gh Court are not sustainable in law. Accordingly, appeals are allowed by
setting aside the inpugned judgnment.  The judgnent rendered by us will cone
into effect prospectively i.e. apply to the cases of enpl oyees who retire on
superannuation after the date of this judgnent. The State Governnent shall not
be entitled to claimrefund of any pension or pensionary benefits already granted
to any enployees and also to the respondents. W are giving this direction
especially for the reason that the State Governnment al | owed a nunber of
judgrments in adverse to it to becone final and there was consequent uncertainty
in |legal position.

Appeal s are all owed by setting aside the judgnent. Parties to bear their
own cost.

J.

[ S. N. Phukan]

J.

[ P. Venkat arana Reddi]

March 05, 2002




