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The question whet her the decision in Jaypee Rewa
Cenment Vs. CCE 2001 (133) ELT 3 SC woul d apply to the
CENVAT Rul es 2000 framed under the Central Excise Tariff
Act 1985 (referred to as the "Act’) is to be decided on a
reference made in this case. A Bench of two judges of this
Court in Comm ssioner of Central Excise, Jaipur Vs. J.K
Udai pur Udyog Ltd 2004 (171) ELT 289 SC held that Jaypee
Rewa Cenent did not apply to the CENVAT Rules. The view
was doubted in this case by a Bench of coordinate strength
which referred the foll owi ng question to us:-
"In the light of the provisions of the
Cenvat schene vis-‘-vis Mdvat schene
reproduced hereinabove, we are of the
view that the observations nmade in
paragraph 9 of the decision of the
Di vi si on Bench, quoted above, in the case
of Commi ssioner of Central Excise,
Jai pur vs. J.K Udai pur Udyog Ltd.
reported in 2004 (171) ELT 289 needs
reconsi deration".

The reference was made in the factual context of the
appel l ants availing of CENVAT credit on expl osives and ot her
i nputs used in quarrying linmestone, which was in turn used
for the manufacture of cenent and clinkers, which are
cl assifiable under Chapter 25. The |inestone m nes of the
appel l ants are situated at sonme distance away fromthe factory
prem ses of the appellants. The Adjudicating Authority held
that the appellants were not entitled to the credit availed of by
the appellants and rai sed a demand for excise duty only on the
expl osives. The narrower question raised in this appea
therefore is whether the adjudicating authority was correct in
denying the appellants the CENVAT credit on the inputs.
On the broader question, nanely, whether there is a
di fference in substance between the MODVAT and the
CENVAT schenes, Modified Val ue Added Tax Schene
(MODVAT) was introduced in 1986 granting credit of excise
duties used in or in relation to the manufacture of fina
products. The schene was contained in Rules 57A to 57J of
the Central Excise Rules, 1944 (referred to as the "Rules’). W
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set out below the rel evant extracts of these Rul es: -
"Rule 57A - Applicability.\027

(1) XXXX XXXX XXXX
(2) XXXX XXXX XXXX
(3) XXXX XXXX XXXX

(4) The credit of specified duty under this
section shall be allowed on inputs used in
the manufacture of final products as well
as on inputs used in or inrelation to the
manuf acture of the final products

whet her directly or indirectly and

whet her contained in the final product or
not .

Rule 57B. Eligibility of credit-of duty

on certain inputs\027(1) Notw thstandi ng
anything contained in Rule 57A, the

manuf acturer of final products shall be
allowed to take credit of the specified
duty paid on the following (inputs), used
inor inrelation to the manufacture of the
final products, whether directly or
indirectly and whether contained in the
final products or not, nanely:-

(i) i nputs whi ch are manuf act ured and
used within the factory of
producti on;

(ii) pai nts;
(iii) i nputs used as fuel
(iv) i nputs used for generation of

electricity or steam used for

manuf acture of final products orfor
any other purpose, within the
factory of production;

(v) packing materials and materials
from whi ch such packing materials

are made provi ded the cost of such
packing materials is included in the
val ue of the final product;

(vi) accessories of the final product
cl eared al ongwith such fina

product, the value of which is

i ncluded in the assessabl e value of

the final product.

Expl anation.- For the purposes of this
sub-rule, it is hereby clarified that the
term’inputs’ refers only to such inputs as
may be specified in a notification used
under Rule 57A". {Enphasis supplied}

W observe that Rule 57B conmmences with a non
obstante clause. It allows credit to be taken by a
manuf acturer on inputs used in or in relation to the
manuf acture of the final products whether directly or
indirectly and whether contained in the final products or not.
There is no qualification as to where the inputs nust be used
in the main body of sub-rule (1). Qualifications have been
i ntroduced to the extent stated in Clauses (i) to (vi) read with
the Explanation. Thus clause (i) provides for inputs which are
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manuf actured and used within the factory of production

Paints, fuel, packing materials and accessories are also treated
as inputs under clauses (ii), (iii), (v) and (iv) w thout any
requi rement for user within the factory. Cause (iv) provides
for credit on inputs used for generation of electricity or steam
used for manufacture of the final products or for any other
purposes "within the factory of production". |t appears to us
on a plain reading of the clause that the phrase "within the
factory of production"” means only such generation of
electricity or steamwhich is used within the factory woul d
qualify as an intermedi ate product. The utilization of inputs
in the generation of steamor electricity not being qualified by
the phrase "within the factory of production" could be outside
the factory. Therefore, whatever goes into generation of
electricity or steamwhich is used within the factory woul d be
an input for the purposes of obtaining credit on the duty
payabl e thereon. As faras the Explanation is concerned, the
inputs are restricted to inputs notified under Rule 57A. There
is no dispute that both explosives and |inestone are notified
under Section 57A for manufacture of the final product viz.
cenment .

The next relevant rule is Rule 57F. What we are

concerned with is sub-rule (4) of Rule 57F. This provides:

"(4) The inputs can al so be renoved as

such or after they have been partially

processed by the manufacturer of the

final products to a place outside his

factory under the cover of a challan

specified in this behalf by the Centra

Board of Excise and Custons, for the

pur poses of test, repair, refining, re-

conditioning or carrying out any other

operation necessary for the nmanufacture

of the final products or for manufacture

of intermediate products necessary for

the manufacture of final products and

return the sane to his factory"

Therefore credit on inputs sent by a manufacturer from
the factory to a job worker for test, repair etc. but ultimtely
utilized in the final product, is allowable.

Then comes Rule 57J which, in so far as it is materi al
reads: -

Rul e 57J. Credit of duty in respect of

inputs used in an internmediate

product.\027(1) Notwi thstanding anythi ng

contained in these rules, the

manuf acturer shall be allowed to take

credit of the specified duty paid on inputs

described in colum (2) of the Table

bel ow and used in the manufacture of

i nternedi ate products described in

colum (3) of the said Table received by

the said manufacturer for use in or in

relation to the manufacture of fina

products described in the corresponding

entry in colum (4) of the said Table."

"(2) The manufacturer of final products
shal |l take credit under sub-rule (1) only if
the internmedi ate products are

manufactured in a factory as a job work

in respect of which the exenption

contained in the notification of the
CGovernment of India in the Mnistry of
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Fi nance (Departnent of Revenue)
No. 214/ 86- Central Exci ses, dated the
25th March, 1986 has been availed of".

(3) xxx xxx XXX XXX

{Emphasi s supplied}

This Rule allows credit on inputs used in manufacture
of intermedi ate products described in colum 3 of the Table
provi ded the internediate products are received by the
manuf acturer for use in or in relation to the manufacture of
final products described in the corresponding entry in colum

4 of the Table. Explosives, linestone and cenment are
admittedly covered by colums 1,2 and 3 respectively of the
Tabl e.

It may be noted at this stage that Rule 57J(2) was
expl ai ned 'by a Trade Notice No.38/1999 dated 2nd April, 1991
i ssued by the Bombay Col |l ectorate. It was said :-
"the basic aimof the MODVAT Schene is

to avoi d the cascadi ng effect of duties on

a product. Therefore, the schenme permits

MODVAT credit on all” goods formng a

part of the final product, though the fina

product may be nmanufactured in severa

stages, provided duty is paid at each

stage of the manufacturing chain

However, to ensure an unbroken chain of
MODVAT, rule 57J has been incorporated
under the MODVAT Scheme so as to

extend credit of duty on certain inputs,
even in respect of exenpted internediate
products (notified under Notification
No. 351/86. C. E., dated 20.6.1986) which
are brought from outside. However, one
of the provisions of this notification
requires that the internediate products
shoul d be manufactured in a factory as a
job work and exenption contained in
Notification No.214/86-C E. dated
25.3.1986 shoul d have been availed in
respect of them Thus, it may be
observed that rule 57J grants limted
flexibility of job work. The rule nerely
requires that the unit availing this facility
shoul d be a job worker in ternms of
Notification No.214/86-C. E. A

manuf acturing unit of the sane

manuf acturer can also be a job worker.
Therefore, so far as the aforesaid
manufacturing wunit is job worker, it
woul d al so be eligible for credit under
rule 57J".

We do not, for the purpose of this reference, discuss Rule

57Q which deals with credit on capital goods used as inputs.
The question whether it was necessary for inputs to be

used within the factory prem ses where the manufacture as
defined in Rule 57AB of final products takes place for the
purposes of availing of credit, cane up before a Bench of three
Judges in the case of Jaypee Rewa Cenent Vs. CCE (supra).

As in this case, in that case the input in question was
expl osi ves which were used in quarrying |limestone used in the
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manuf acture of cement. The Court cane to the conclusion on
a consideration of the Rules which we have al ready quoted,
that sub-rule (1) of Rule 57A did not in any way specify that
the inputs have to be wutilized within the factory premi ses.
The Tribunal had relied upon Rule 57F in comng to the
conclusion that the inputs in respect of which credit of duty
was cl ai med nust be those which were used in or brought in
to the factory prem ses. In reversing the decision of the
Tribunal this Court observed that: -

"The Tribunal, however, has not referred

to the provisions of Rule 57J, the opening

portion of which makes it clear that the

said Rule will be applicable

not wi t hst andi ng anything contained in

the other Rules. According to Rule 57J,

when the Central Governnment by

notification specified the inputs used in

the manufacture of internediate products

recei ved by the manufacturer for use in

or in relation to the manufacture of fina

product, then-all such products on which

duty has been paid credit wll be

al | owed\ 005\ 005\ 005\ 005\ 005V 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.

Expl osi ves would fall under colum (2)
being a tariff itemin Chapter 36; the

i nternedi ate product, nanely, linme stone
woul d fall under colum 3 being covered
by Chapter 25; and the final product,
nanel y, cenent would also fall under
Chapter 25 and would fall under col um

4. The reading of Rule 57J along with the
aforesaid notification can | eave no
manner of doubt that even in respect of

i nputs used in the manufacture of

i nternedi at e product which product is
then used for the manufacture of a fina
product. The manufacturer woul d be
allowed credit on the duty paid in respect
of the input. On the explosives a duty
had been paid and the appellants woul d

be entitled to claimcredit because the
expl osi ves were used for the manufacture
of the internediate product, nanely, line
stone which, in turn, was used for the
manuf acture of cement".

The appeal of the manufacturer was accordingly allowed

and it was held that the MODVAT was al |l owabl e on the use of
the explosives in the manufacture of cenent irrespective of the
fact that the explosives were used directly in the-mnes and
never entered the factory of the manufacturer of cenent.

In 2000 the MODVAT Rul es were replaced by the

CENVAT Rul es by the Central Excise (2nd Anendnent) Rul es

2000. Basically there was a re-arrangenent of the earlier rules
whi ch in substance renmained the same. Thus Rul e 57AA

defined inputs as :-

"input" means all goods, except high

speed diesel oil and nmotor spirit,

commonly known as petrol, used in or in

relation to the manufacture of fina

products whether directly or indirectly

and whet her contained in the fina

product or not and includes accessories

of the final products cleared along with
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the final products, goods used as paint,

or as packing material, or as fuel, or for
generation of electricity or stemused for
manuf acture of final products or for any

ot her purpose within the factory of

producti on and al so includes |ubricating

oils, greases, cutting oils and cool ants.

{Emphasi s supplied}

Anal yzed, it is clear that sub-rule (d) of Rule 57AA has
nerely reframed Rule 57B to include all the ingredients of

i nputs while at the sanme time broadening the base not only by
referring to "all goods" but also by using the word "includes".
Rul e 57AC provides for the conditions for allow ng

CENVAT credit in respect of inputs received in the factory of
the manufacturer. Sub-rule (1) of Rule 57AC which was relied
on in J.K Udai pur Udyog to differ fromthe conclusion in
Jaypee Rewa Cenent reads: -

"Rul e 57AC. Conditions for allow ng

CENVAT credit.- (1) The CENVAT credit

in respect of inputs nmay be taken

i medi ately on receipt of theinputs in

the factory of the manufacturer”.

Rule 57 J of the MODVAT Rules was deleted. This led to
controversy and on 29th of August, 2000, a clarification was
i ssued by the Central Board of Excise and Custons (CBEC)
inter alia to the effect that:-
"It has been represented that when the
inputs are sent directly to a job worker,
the erstwhile MODVAT credit schene
permtted avail nent of MODVAT credit
under Rule 57J read with the Notification
No. 214/ 86-C. E. as anended. Severa
associ ati ons have requested that simlar
provi sion may be nmade in the CENVAT
schene. This request has been acceded
to and Rul e 57AB(1) has been anended
suitably for this purpose. The anended
provi sions of Rule 57AB (1) apply to
goods received in the factory on or after
1st April, 2000. Credit is therefore
perm ssible in respect of internediate
goods received froma job worker on or
after 1.4.2000. Credit shall, of course, be
allowed only if the intermedi ate products
recei ved by the manufacturer of the said
final products are acconpani ed by any of
the docunents as specified under rule
57AE( 1) evidencing the paynment of duty
on such inputs of capital goods".
{ Emphasi s suppli ed}

Consequently, with the intention of re-introducing the
benefit granted earlier under Rule 57J, Rule 57AB was

i ntroduced under the heading "CENVAT credit". The materia
extracts of Rule 57AB reads as foll ows: -

57AB(1) A manufacturer or producer of

final products shall be allowed to take

credit (hereinafter referred to as the

CENVAT credit) of.\027

(1) the duty of excise specified in the
First Schedule to the Central Excise
Tariff Act, 1985 (hereinafter referred
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to as the said First Schedul e) ,
| evi abl e under the Act;

(ii) XXX XXX XXX XXX
(iii) XXX XXX XXX XXX
(iv) XXX XXX XXX XXX
(v) XXX XXX XXX XXX

paid on any inputs or capital goods
received in the factory on or after the first
day of March, 2001, including, the said
duties paid on any inputs or capital

goods used in the manufacture of

i nternedi ate products, by a job worker

avai ling the benefit of exenption specified
in the notification of the Government of
India in the Mnistry of

Fi nance(Depart nment of Revenue)

No. 214/86. Central Excise, dated the

25th March, 1986, published in the

Gazette of I'ndiavide nunmber GSR 547(E)
dated the 25th March, 1986, and received

by the manufacturer for use in or in
relation to the manufacture of fina
products, on or after the first day of
March, 2001." {Enphasis suppli ed}

Rul e 57AB effectively duplicates the substance of Rule
573 (1) and (2) and deals with a situation where inputs are
received by a job worker for production of intermedi ate goods
whi ch are used in the manufacture of a final product.
In this background, the question arose in the case of
Conmi ssi oner of Central Excise, Jaipur Vs. J.K Udaipur
Udyog Limted (supra) whether the explosives used for
bl asti ng purposes in the mnes and whi ch-had not been used
in the factory premnises for production or in relation to the
manuf acture of cement could qualify for CENVAT credit.
The Court answered the question.in the negative and/in
paragraph 9 of the judgnent as reported said:-
"The schenme for MODVAT and CENVAT
Credits being different and in view of the
definition of "input" given in sub-rule (d)
of Rule 57AA of the Rules and the
om ssion of a Rule simlar to Rule 57J,
the ratio of Jaypee Rewa Cenent (supra)
can have no application here"

Three reasons were given by the Court for holdi ngthat

credit could be taken only on inputs received in the factory of
the manufacturer of the final product. First, the Court held
that the definition of input given in sub-rule (d) of Rule 57AA
was "entirely different fromthe manner in which the said word
had been expounded in the explanation to Rule 57A of the
MODVAT Rul es". W cannot agree with this reading of the
Section. As we have said there was only a re-arrangenent of
the several provisions of Rule 57B in Rule 57AA. Rule 57AA is
in fact nore broadbased than Rule 57B

Second, the Court proceeded on the basis that under the

CENVAT schene there was no provision sinmlar to Rule 57J of

the MODVAT scherme. As we have seen, Rule 57J was

repl aced in substance by Rule 57AB. This provision was

over| ooked.

The third reason given by the Court in J.K Udai pur

Udyog for holding that the CENVAT Schene was different
fromthe MODVAT Scherme was Rule 57AC(1). However, that

Rule is limted to inputs received in the factory of the
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manuf act urer and does not inpinge on Rule 57AB at all

The schenmes of MODVAT and CENVAT Credit are not
therefore different and we are unable to agree with the
concl usion of the Court in J.K Udaipur Udyog that the

deci sion in Jaypee Rewa Cement (supra) woul d have no
application to CENVAT Rul es.

In our opinion the doubt expressed by the referring

Bench about the correctness of the decision in CCE Vs. J.K
Udai pur Udyog Limted (supra) was well founded. Having
regard to the fact that the CENVAT Rules in effect substitute
the MODVAT Rul es, the decision in Jaypee Rewa Cenent

woul d continue to apply. = The decision in Conm ssioner of
Central Excise, Jaipur Vs. J.K Udaipur Udyog Limted

(supra) holding to the contrary is, in our opinion, not good
law. The reference is answered accordingly. All the appeals
and special |eave petitions will now be listed for being disposed
of in the Iight of this judgnent.




