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The short question involved.in this appeal is whether the duty paid on spares of rop
eway
used for the purpose of transporting the crushed |limestone fromthe nines |located 4.2 knms. a
way to
the factory, is entitled to Mddvat credit.

The Custons, Excise & Gold (Control) Appellate Tribunal, New Del hi (for short
"CEGAT') by its inpugned order of 25th - March, 2003 disallowed the Mddvat credit on the grou
nd
that the ropeway transports raw material fromthe mnes to the factory prenises and is not a

mat eri al

handl i ng equi pmrent within the factory prem ses. It is not disputed before us that the crus
hed Iime
stone is brought fromthe mnes to the factory prem ses where it is deposited utilising the
ropeway as
a nmeans of transportation.

An identical issue cane up for consideration before the CEGAT, in J.K Udai pur Udyog
Ltd. Vs. CCE, Jaipur-ll [2001(130)ELT 996. In that case the tribunal held, following the p
rinciples
laid down in the case of CCE, Chennai Vs. Pepsico I'ndia Holdings Ltd. [2001(130) ELT 193], t
hat the
assessee was entitled to the Mddvat credit. The Conmi ssioner of Central Excise came up in
appea
before this Court in Cvil Appeal No.1129/2003 inpugning the aforesaid decision of the CEGA
T.

However, by order dated July 10, 2003 the appeal was dismissed in view of the fact that the
| ear ned

Attorney General appearing for the Conmi ssioner of Central Excise stated that he did not ws
hto

press the appeal in view of the letter of the Departnent dated 5th June, 2003. The aforesa
d letter

reads as foll ows:

"Please refer to your office letter, dated 2nd May 03 on the
above cited subject. In this connection it is to informyou that case of
CCE, Chennai Vs. Ms.Peps.co India Holdings Ltd. Reported in
2001(42) RLT 800, Final order No.1581/2000 dated 27.10.2000 in appea
No. E/ 2603/ 1998/ MAS has been accepted as reported by Chief
Comm ssioner Central Excise Chennai vide his letter
C. No. I V/ 16/ 16/ 2003- CZO dated 3-6-03."

In these circunstances, this Court disnissed the appeal

Lear ned counsel appearing on behal f of the appellant submitted before us that there
are
several decisions of the tribunal which have followed the principles laid down in J.K Udaip
ur Udyog
Ltd. and Pepsico India Holdings Ltd. (supra) and the lawis now well settl ed.

In the instant case the sane question arises for consideration and the facts are alm
ost
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i denti cal . We cannot permt the Revenue to take a different stand in this case. The earl
er appea

i nvol ving identical issue was not pressed and was therefore, dismssed. The respondent havi
ng taken a

consci ous decision to accept the principles laid down in Pepsico India Holdings Ltd. (supra)
cannot be

permtted to take the opposite stand in this case. If we were to pernmit themto do so, the
law wi Il be in
a state of confusion and will place the authorities as well as the assessees in a quandary.

We, therefore, allow this appeal and hold that Mdvat credit is available to the app

el | ant

in the facts and circunstances of the case. Thi s appeal is accordingly allowed. The orde
r of the

CEGAT is set aside.

No costs.
C. A. No. 8268/ 2003
I'n view of the judgnent and order passed in Civil Appeal No.5118 of 2003, this appea
I is
al l owed i'n the sane terns.
No costs.
Cl VI L APPEAL NO. 4526/ 2005
[Arising out of SLP(C)yNo.737/2004]

Speci al | eave granted.

Heard counsel’ for the parties.

Respondent's wai ve noti ce.

Thi s appeal is squarely covered by our judgnent and order pronounced today in Ms.
Birla Corporation Ltd. Vs. Commr. of Central Excise[C. A No.5118/2003]. Follow ng the judgne
nt
i mpugned in the aforesaid appeal, the appeal of the appellants herein was dism ssed by the t
ri bunal .
In view of the fact that we have today all owed the appeal of Ms. Birla Corporation Ltd. in
G vi
Appeal No.5118/2003, this appeal is also allowed and it is held that the appellant is entitl
ed to the
Modvat credit clainmed before the tribunal

Cl VIL APPEAL NO. 4527/2005
[Arising out of SLP(C)No.3196/2004]

Speci al | eave granted.

Heard counsel for the parties.

Respondents wai ve noti ce.

This case is squarely covered by our judgnment and order in Birla Corporation

Ltd. in Cvil Appeal No. 5118 of 2003 pronounced today. Fol | owi ng the judgnment inpugned in
a}gsesaid appeal , the CEGAT had dism ssed the appeal of the Appellant herein. This Court ha
;:Pgmed the appeal preferred by Ms. Birla Corporation Ltd., this appeal nust also be allowe
gécprdingly, this appeal is allowed. The judgrment and order of the CEGAT is set aside and
{Laistﬂglgppellant herein is entitled to Modvat credit clainmed before the CEGAT in respect o
:oggaays and spare parts thereof.

No costs.




