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The Judgrment of the Court was delivered by

SHI VARAJ V. PATIL, J. Respondent nos. 6-19 (in wit petition before the

H gh Court) were engaged as Garndeners (Malis) to sweep, clean and maintain
and | ook after the l'awmns and parks inside the factory prem ses and the
canpus of the residential colony of the appellant through the agency of
respondent nos. 3-5. Their services were termnated on 1.12.1988. They

rai sed i ndustrial disputes before the Labour Court. The appellant took up a
pl ea that they were never enployed by it and it was not liable to pay any
amount of conpensation or to reinstate themin service. The Labour Court on
consi deration of respective contentions and the evidence placed before it,
passed the award dated 5.7.1996 directing to re-enploy them and for paynent
of conpensation of Rs. 15,000 each for non-conpliance of the provisions of
Section 6-N of Uttar Pradesh |Industrial D sputes Act, 1947 (for short ’'the
Act’) besides ordering Rs. 500 as costs to each one of them Aggrieved by
the award, the appellant filed Gvil Msc. Wit Petition No. 2109 of 1997
before the H gh Court. On 30.11.1998, Deputy Labour Comm ssioner issued a
certificate to the Collector for recovery of Rs. 2,17,000. Challenging the
said certificate, Cvil Msc. Wit Petition No. 41787 of 1998 was fil ed by
the appellant. In the 3rd Wit Petition No. 1654 of 1999, the appellant
guestioned the validity and correctness of the order dated 2.1.1999 under
whi ch the appellant was asked to show cause why prosecution should not be

| aunched under Section 14-A of the Act.

The Hi gh Court by the inpugned comron order dism ssed Wit Petition Nos.
2109 of 1997 and 41787 of 1998 concurring with the findings recorded by the
Labour Court. Wit Petition No. 1654 of 1999 was di sposed of directing no
further action for initiating crimnal proceedings under Section 14 A of
the Act if the appellant deposited a sumof Rs. 2,17,000 within a period of
one nonth and in the event of failure of depositing the anmount, there would
be no inpedinment in launching crimnal proceedi ngs against the appellant.

Aggri eved by and no satisfied with this conmon inpugned order these appeal s
are brought before this Court.

On behal f of the appellant, the follow ng contentions were urged: -

(1) That the findings recorded by the Labour Court as affirmed by the
Hi gh Court are perverse being contrary to the evidence placed on record.

(2) That the Hi gh Court conmtted a serious error in applying test of
control in relation to the work of the respondents-worknen having regard to
the definition of 'enployer’ contained in Section 2(i)(iv) of the Act as
the work of the respondents-worknen was not part of the industry.

(3) That the respondent s-worknmen had not worked for 240 days to conpl ain
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viol ati on of Section 6-N.

Subm ssions were rmade on behal f of the respondent-worknen supporting the
i mpugned or der

The Labour Court on the basis of the evidence concluded that the appellant
was the principal enployer. In the award, the Labour Court in this regard
has state thus: -

"Fromthe statenents of Ram Swarup who is Head Mali under Enployer No. 1.
It appears that though the concerned workers were enpl oyed at work by the
contractor but he hinself used to take work fromthemin the capacity of
Head Gardener and he al so used to | ook after their work. The contractor
used to pay salary only and their attendance were used to be nmarked in a
separ ate Regi ster by another Head Gardener Sadhu Ram and the Regi ster was
got torn by Manager Shri Varshney so that no proof nmay remain and after
tearing of register workers were removed. Fromthese, it appears that

enpl oyer no.|l had control over the plaintiff workers and they cannot be
said to be the workers only of the contractor. It appears that with the
object to keep themout of the ambit of U P. Industrial Dispute Act, this
nmet hod was adopted that work was taken fromthem by the enpl oyee of the
enpl oyer and payment shoul d be shown to have been nmade by the contractor.
Fromthe statements of Shri- K P.S. Chauhan contractor it appears that he
still has work contract in BHEL (Laying of Sewer Pipe Line). Fromthe
conplaints made by workers in this regard this fact is confirmed. As per
the statenments of worker Vinond Kumar, before tearing of the Attendance
Regi ster, worker had got photocopi es of these done by taking these

regi sters fromHead Mali which copies have been filed by the worker party
in the Court. Not filing the records concerning the attendance of workers
by both enployer no. 1 and 2 and destroying the same and filing of

phot ocopi es of the same by the worker party prove that enpl oyer no. | can
al so not escape fromthe liability of illegal termnation of services of
these workers. Hence, it is decided that the Respondent No 1 is also the
enpl oyer of plaintiff-workers, though principle enployer "

The High Court took note of the fact that the respondents-workmen were
engaged for working as gardeners in the factory prem ses, canpus and
residential colony of the appellant; Ram Swarup, Head Mali was adnittedly
enpl oyed by the appellant; he used to supervise the work of the
respondent s- wor knmen; anot her enpl oyee of the appellant, nanmely, Sadhu Ram
used to maintain the record of attendance of the respondents-worknen; when
di spute arose consequent upon di sengagenent of the workman, he destroyed
the attendance register by tearing it off at the instance of one M.

Var shney who was wor ki ng as Manager with the appellant. Further, in the

i mpugned order, the Hi gh Court observed that if the respondents-worknen
were in fact engaged by independent contractors, the record of /their

att endance shoul d have been nmaintai ned by them and to show their contro
and supervision of the work perfornmed by the workmen. Thus, considering the
evi dence, the facts "and circunstances of the case and findings of fact
recorded by the Labour Court, the High Court held that the worknen were
under the direct enploynent, supervision and control of the appellant
observing that sonetinmes, the enployers, with a viewto get over stringent
provi sion of the |abour [aw resort to engage the workmen through sone

i nternediary and such an arrangenment has to be term ned as artificial
Further after referring to the case of Hussainbhai Calicut v. The Alath
Factory Thizolali Union Kozhi kode and Ors., [1978] 4 SCC 257, the High
Court in the inmpugned order has stated thus:-

"The findings of facts recorded by the Labour Court cannot be scrutinized
or sifted in this Wit Petition. The tone and tenor of the enpl oynment of

t he Respondent-worknen makes it anply clear that they were, for al
practical purposes, were the enpl oyees of Petitioner. The Petitioner had
retained directed control over the work and the duties of the Respondent-
wor kmen. The attendance of the worknmen was al so recorded by an enpl oyee of
the Petitioner. The involvenent of the alleged direct contractors was
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nerely a figurative. The engagenent of the contractor was sham and not
genuine. Therefore, if the fictitious agency, which was brought into

exi stence as a device to canouflage the status of the Respondent-workmen,
is ignored, they would be treated to be in the direct enploynent of the
Petitioner."

Hi gh Court did not find any illegality or irregularity in the award passed
by the Labour Court so as to interfere with it exercising wit
jurisdiction. W have no good reason or valid ground to upset the
concurrent finding of fact recorded by the Labour Court as affirned by the
Hi gh Court in this regard.

It appears to us that the argunment based on the definition of enployer
under Section 2(i)(iv) of the Act was not urged before the High Court. It
was urged on behal f of the appellant that aforesaid Hussai nbhai Calicut
case was di stinguishable and it has no application to the facts of the
present case stating that the work done by the worknen in that case was an
integral part of the industry concerned and in the present case, the

wor knmen were engaged as Gardeners and their work was not an integral part
of the industry. There is nothing in the said judgnent to say that the

wor kmen engaged for the work in the prem ses of the industry though their
work was not an integral part of the industry, cannot be enpl oyees of the
industry. The two tests stated in the said case are avail able in paragraphs
5 and 6 which read: -

"5. The true test may, with brevity, be indicated once again. Were a

wor ker or group of workers | aborers, to produce goods or services and these
goods or services are for the business of another, that other is, in fact,
the enpl oyer. He has econom c control over the workers’ subsistence, skill,
and continued enpl oynent. If he, for any reason, chokes off, the worker is,
virtually, laid off. The presence of internediate contractors with whom

al one the workers have i mediate or direct relationship ex contracts is of
no consequence when, on lifting the veil or |ooking at the conspectus of
factors governing enpl oynent, we discernthe naked truth though drapped in
different perfect paper arrangenent, that the real employer is the
Managenent, not the imedi ate contractor, Myriad devices, half-hidden in
fold after fold of |egal form depending on the degree of conceal nent needed
the type of industry, the local conditions and the'like may be resorted to
when | abour | egislation casts welfare obligations on the real enployer
based on Articles 38, 39, 42,43 and 43-A of the Constitution. The court

nmust be astute to avoid the mischief and achi eve the purpose of the |aw an
not be msled by the maya of |egal appearances.

6. If the livelihood of the workmen substantially depends on | abour
rendered to produce goods and services for the benefit and satisfaction of
an enterprise, the absence of direct relationship or the presence of

dubi ous intermedi aries or the make-believe, trappings of detachment from
t he Managenment cannot snap the real |ife-bond. The story nay vary but the
i nference defies ingenuity. The liability cannot be shaken off."

Looking to what is stated in paras extracted above, it is clear that where
wor kman- | abour is engaged to produce goods or services and these goods or
services are for the business of another, the other is enployer. The work
of the respondents-worknmen is not totally disassociated in fact between
them and the appellant to say that they were not enployees of the appell ant
judged by what is stated in para 7 of the sane judgnment in the follow ng
wor ds: -

"7. OF course, if there is total dissociation in fact between the di sowning
Management and the aggrieved worknmen, the enploynent is, in substance and
inreal-life terns, by another. The Managenent’s adventitious connections
cannot ripen into real enploynent

The definition of 'enployer’ given in Section 2(i)(iv) of the Act is an
inclusive definition. If the respondents-workmen as a matter of fact were
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enpl oyed with the appellant to work in their prem ses and which fact is
found established after renoving the nask or facade of nake-believe
enpl oyment under the contractor, the appellant cannot escape its liability.

The | earned counsel for the appellant wanted to take support fromthe
Constitution Bench judgnment of this Court in Steel Authority of India Ltd
and Ors. v. National Union Waterfront Wrkers and Ors., [2001] 7 SCC I. For
that purpose he took us through paras 107 to 116. In the said judgnent, the
provi si ons of The Contract Labour (Regulation and Abolition) Act, 1970
cane up for consideration and interpretation. After detail ed anal ysis of
the provisions and consideration of various decisions, in para 107 contract
| abour were classified in three categories. In para 108-116, the issue

whet her on a contractor engagi ng contractor, |abour in connection with the
work entrusted to himby a principal enployer, the relationship of master
and servant between hi m(the principal enployee) and the contract | abour
emerges. An extrene stand was taken by | earned Senior Counsel in that case
that the engagenent of contract |abour by the contractor in any work of or
in connection with the work of an establishment, the relationship of master
and servant is created between the principal enployer and the contract

| abour. I'n dealing with the said contention, various earlier cases decided
by this Court were referred to including the case of Hussai nbhai Cali cut
(supra). The extreme contention was rejected Fromthe preusal of paragraphs
107-116, it is clear whether a workman is an enpl oyee of principal enployer
or not depends on the facts and circunstances of a given case. The case of
Hussai nbahi Calicut (supra) is neither di'ssented nor diluted. On the other
hand, it is held that the said case is covered by class (ii) of para 107
whi ch reads: -

(ii) where the contract was found to bea sham and nominal, rather a
canoufl age, in which case the contract |abour working in the establishnment
of the principal enployer were held, in fact and in reality, the enployees
of the principal enployer hinself. Indeed, such cases do not relate to
abolition of contract |abour but present instances wherein the Court
pierced the veil and declared the correct position as fact at the st age
after enploynent of contract |abour stood prohibited........c....

This apart, the finding that the respondents-workmen were the enpl oyees of
the appell ant, does not rest nerely on the test of control.: The ot her

evi dence and facts and circunstance of the case were al so kept in.mnd in
recordi ng such a finding including a vital fact that the appellant did not
produce the records alleging that they were not avail able which led to
drawi ng adverse inference against them It is not possible for us to hold
that such concurrent findings recorded by the Labour Court and t he Hi gh
Court that the workmen were to be treated as the enpl oyees of the appel l'ant
are either perverse or based on no evidence or untenable at all

Fromthe inpugned order, it also does not appear that any contention was
urged before the High Court that the respondents-worknmen did not net-work
for nore than 240 days in 12 cal endar nmonths. Be that as it nmay, in view of
the finding of fact recorded by the Labour Court as affirned by the High
Court that the respondents-worknmen worked for nore than 240 days in 12

cal endar nonths, we do not find any good reason to take a different view.

Thus, we find no nerit in any of the subm ssions nade on behal f of the
appel  ant. Consequently, these appeals are liable to be dism ssed.
Accordingly, they stand dism ssed with no order as to costs.




