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ACT:

H ndu Law Whether ~a Sudra can enter the order of Yati
or Sanyasi-’ Sant Math’ Sanpradaya, denom nation of Dasnam
Sect-Whether a Sudra cannot enter the " order of sanyasi in
the Sant W©Math and whether a Brahnman al sone can be a sanyas
anong Dasnam s- Essential cerenpnies for the initiation of
Dasnami s- Performance of Atma Sradh ~and reciting Pravesh
Mantra Sant Math Sanpradaya- Mode of ‘successiion anmong the
Sant Mat h- Raght to after-acquired property of a Mahant out
of Math funds, whether accrues to natural son

Abat enent of appeal-Maximof "actio personalis noriture
cum persona", applicability of in the case of 'suits by
Mahant for the recovery of Math property -Oder XXl Cvi
Procedure Code.

HEADNOTE:

Respondent Mathura Ahir alias  Swami Harswanand, the
Mahant of Garwaghat Math filed a 'suit for ~declaration of
title to and possession of house No. C/27/33 situate .in
Mohal | a Jagatgunj, Varanasi, for arrears of rent and nmesne
profits in respect thereof. The said property was purchased
by his @uru Atma Vivekanand Paranahans (ne Bai kunth Si ngh)
fromout of the income of the Mth i.e. the offerings
(Bhent) rmade by the devotees. The appellant who was
i npl eaded as defendant 5 to avoid further litigation clained
that this property acquired by his late father Baikunth
Singh alias Swam Atnma Vivekanand, after he becane a Guru
and out of Math funds devol ved upon himthe natural son and
disciple. Since the claim went in favour of the respondent
Mahant the appellant cane in appeal by special |eave to this
Court. The original plaintiff died during the pendency of
the appeal

The contentions of the appel lant were: (i) the
plaintiff Mathura Ahir being a Sudra could not be ordai ned
to a religious order and become a Sanyast or yati and
therefore installed a nmahant of the Garwaghat Math,
according to the tenets of the Sant Math Sanpradaya, (ii) In
the absence of proof of the perfornmance of Atma Sradh and
the recitation of Pravesh Mantram neither the plaintiff nor
his two predecessors Swam Sarupanand and Swam Atna
Vi vekanand coul d be regarded as Hi ndu Sanyasi; and (iii) the
first respondent Harsawanand the original plaintiff having
di ed during the pendency of the appeal, the appeal abated in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 29

its entirety.

Di sm ssing the appeal, the Court
N

HELD: 1. A math is an institutional sanctum presided
over by a superior who conmbines in hinself the dual office
of being the religious or spiritual head of the particular
cult or religious fraternity and of the nanager of the
secul ar properties of the institution of the Math. [671 D E]

The property belonging to a Math is in fact attached to
the office of the mahant, and passed by inheritance to no

one who does not fill the office. The

661

Head of a Math, as such, is not a trustee in the sense in
which that term is generally understood, but in |ega
contenpl ation he has an estate for life in its permanent

endowrents and an absolute property in the income derived
fromthe offerings of his followers, subject only to the
burden .of maintaining the institution. [671 A-B]

In the i nstant case, t he evi dence on record
sufficiently establishes that a Math cane to be established
at Garwaghat —and the building known as "Bangla Kuti" and
certain other buildings including the house in suit
constituted the endowrent of the math itself. [671 E-F]

Sanmant ha Pandara v. Sellappa Chetti (1879) ILR 2 Mad.
175; Gyanasanbhandan Pandara Sannadhi v. Kandaswam Tanbiram
(1887) ILR 10 Mad. 375; Vidya Purna Thirthaswam v.
Vi dyani dhi Thirtha Swam (1904) ILR 27 Mad. 435; Ram Prakash
Das v. Anand Das (1915-16) 43 1.A 73 (PC); Vidya Vanth
Thirtha v. Baluswam lyer (1920-21) 48 1.A. 302; referred
to.

2. The math at Garwaghat belongs to the 'Sant Mat’
Sanpradaya, which is a religious order and the suit property
is Math property. Though the Math at Garwaghat established
by Swam  Sarupanand was of recent” origin, the religious
order denomi nated as ’'Sant Math has had large following in
Punjab and some other parts of India since nobre than a
century. In a sense, therefore, Swam Sarupanand hinself did
not for the first time evolve any new religious order. [672
E, 673 F-§

The institution was really built up by Swam Atna
Vi vekanand, who was held in great veneration by the
followers of the sect. He preached the tenets of ’Sant Mat’
and had a large following. H's ’'Sant Mat' fraternity
conpri sed of thousands of G rhastha and Virakta disciples
who made large Oferings. Such offerings in cash or kind or
in the shape of i movable property which were endowed to the
Mat h. Swam Atma Vi vekanand was the Mahant of the Garwaghat
Math. The two houses at Varanasi including the suit house
were purchased by Swam Atma Vivekanand fromout of the
of fering (Bhent) nmade by his disciples. [675A-D

3. Succession to Mahantship of a Math or “religious
institution is regul ated by custom or usage of the
particul ar institution, except where a rule of succession is
laid down by the founder hinself who created the endowrent.
[675 G H

Genda Puri v. Chatar Puri, [1886] 13 |I.A 100 @ 105;
Sital Das v. Sant Ram A |l.R 1954 SC 606; Mahalinga
Thambiran v. La Sri Kasivasi, [1974] 2 SCR 74; foll owed.

4. The succession to the office of the Mahant accordi ng
to Sant Sanpradaya is by nomnation, i.e. from Guru to
Chela, the Quru initiates the chela after performng the
necessary cerenonies. The person initiated as a Chel a adopts
the life of a sanyasi and is pledged to lead a life of
celibacy and religious nmendicancy. The sitting Mahant hands
over the managenent of the Math to one of his virtuous
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Chelas fittest to succeed when he noninates and when he
wi shes to install as Mahant after himin his place. He nakes
clear this desire to the nenbers of his Sanpradaya, and al so
aut horises the nom nated chela to give Bhesh D kshwa. After
the death of the Mhant, the Bhesh and Sanpradaya give
Chadar Mahanti of the math to the said disciple at the time
of the Bhandara. [672 A-C]

662

5. Asceticism in India has been under the definite and
strong sanction of religion. |In the doctrine of the four
asramas, asceticism was made an integral part of the
orthodox Hindu life, and it becane the duty of every Hi ndu

as advanced age overtook  him honeless and a wanderer to
chasten hinself fromearthly ties, and of realizing union
with Brahman. And a religious notive was thus supplied for
that which in itself was. a wel come rel ease  from
responsibility, care and the ~mnute requirenents of an
el aborate social~ code. In due course, with the advancenent
of know edge, ~ the shackles of the caste system were broken
through and the privil eges -and powers of the ascetic life
were extended to Sudras and in due recognition of their
status, they were treated as Hi ndu Sanyasis. At the present
time, there is no distinction or barrier; any one nay becone
an ascetic, and the vows are not necessarily life |ong. Some
sects, however, still restrict nmenbership to Brahmans, or at
| east to nmen of the three higher castes. [681 E-H, 682 G H

6. One who enters into a religious order severs his
connection with the nmenbers of his natural famly. He is
accordi ngly excluded from inheritance. Entrance to a
religious order is tantambunt-to civil death so as to cause
a conplete severance of his connection with his relations,
as well as with his property. Neither he nor his natura
rel atives can succeed to each other’ s properties. [676 A-B]

Any property which may be subsequently acquired by
persons adopting religious orders passes to their religious
relati ons. The persons who are excluded on this ground cane
under three heads; the Vanaprastha or hermt; the Sanyasi or
Yati, or ascetic and the Brahmachari or perpetual ‘religious
student. In order to bring a person under these heads, it is
necessary to show an absol ute abandonnent by him- of al
secul ar property, and a conplete and final wthdrawal from
earthly affairs. The nere fact that a person calls hinself a
Byragi or religious nendicant, or indeed that he is such,
does not of itself disentitle him to succeed to property.
Nor does any Sudra conme under this disqualification, unless
by usage. This civil death does not prevent the person who
enters into an order fromacquiring and holding private
property which wll devolve, not of course upon his natura
rel ations, but according to special rules of inheritance.
But it would be otherwise if there is no civil death in the
eye of the law, but only the holding by a nman of certain
religi ous opinions or professions. The after-acquired
property passes on his death not to his natural but to his
spiritual heirs. [676 A-E, 683 A-B]

Dhar mapuram v. Vivapandiyan, [1899] |I.L.R 22 Mad. 202,
Hari sh Chandra v. Alia WMhamed, [1913] I.L.R 40 Cal. 545,
expl ai ned.

7. The "Sant  Mat’ sanpr adaya is a religi ous
denom nation i.e. a sub sect of one of the Dasnam sects
founded by the Geat Sankracharya. Sankara was an ascetic
and founded schools of ascetics. Sankara established four
Maths or seats of religion at four ends of India-the
Sringeri Math on the Sringeri Hills in the South, the Sharda
Math at Dwarka in the West, the Jyotir Math at Badri kashram
inthe North, and the Govardhan Math at Puri in the east.
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The nonks ordai ned by Sankara and his disciples were called
Sanyasis. Each Math has a sanyasi at its head who bears the
title of Sankaracharya in general. Sankara is said to have
four disciples who were all brahmans, from whomthe
663
ten divisions of the order-hence naned as the ten-nanmed or
"dasnam Dandis’ originated. They are: Thirtha, shrine;
Ashrama, order; Vana, wood; Aranya, Forest or desert;
Saraswati and Bharati, the goddesses of |earning and speech
Puri, Cty; Gri and Parvata, a hill; and Sagara, the ocean
[683 C Q@

Dandis or staff bearers occupy a place of pre-eninence.
They worship Lord Siva in his formBhairava; the 'Terrible’
and profess to adhere Nirguna and N ranjana, the deity
devoid of attribute or passion. A sub section of this order
are the Dandi, Dasnanmis or Dandi of ten nanes, so called
fromtheir assuming one of the nanmes of Sankara's four
di sci ples and six of their pupils. [658 B-C

The Dandi's keep thenselves very distinct fromthe rest
of the —community. They are Brahnmans, and receive disciples
only from the Brahmans. They | ead a very austere life. They
do not touch fire or netal ~or vessels nmade of any sort of
metal. It is equally  impossible also for them to handle
noney. They shave their ~ hair and beard. They wear one |ong
unsewn reddi sh cloth, thrown about the person. [686 A-B]

There are but three and part of ~a further ascetic
class, or those called Tirtha, Asranma, Saraswati and Bharati
who are still really regarded as ~ Sankara’'s disciples. The
rest i.e. the remaining six and a half of the Dasnamis who
are considered as having fallenfromthe purity of practice
necessary to the Dandis, are still, in general ‘religious
characters usually denoninated and are Atits. These are the
Atits or A Dandis viz. the Vanas, Aranytas, Puris, Gris,
Parvata, Sagaras and half the Bharatia, reputed to have

fallen to sone extent fromorthodoxy, but are still I ooked
upon as religious avatars. Unlikethe Dandis, the Atits do
not carry the shaft i.e. a Trishul. They differ fromthe

fornmer also in their wuse of clothing noney and ornanents,
their nethods of preparing food and their adm ssion of
menbers from any order of Hi ndus.  Sone of them lead an
ascetic life, while others mx freely in the world, carry on
trade and acquire property. Mst of themare celibate but
sone of themnmnmarry and are often known as Sanyogi or
Gharbari Atits. They are collected in Maths and npnastries.
They wear ochre coloured garnents, and carry a rosary of
rudraksha seeds sacred to Lord Siva. Their religious
theories (when they have any) are based on the advaita
Vedanta of their founder Sankaracharya. [686 H, 687 A-D]

There is also a sub division of the Puri division of
the Dasanam Sect. They have tenets much in common, based on
the central idea that the Suprene diety is inconprehensible
or 'unseeable’. They denounce idolatory. This nore or |ess
conforms to the tenets of the 'Sant Mat’ Sect. [678 D- E]

The followers of the 'Sant Mat’ treat the Guru as the
incarnation of God. They have no faith in inanimate idols
installed in tenples nor do they worship themin their cult.
There are no caste restrictions and any one can be adnitted
into the Sant Mat fraternity. According to the custom and
usage of the Sant Mat Sanpradaya, the initiation of a chela
by the @uru results in conplete renunciation of the world
and he ceases to have all connection wth his previous
Ashramas before becoming a Sanyasi. For beconming a sanyas
it is not necessary that he should be of a particular
Varnashram previously, i.e. even a Sudra can becone a
Sanyasi. [671 GH, 672 F
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8. Though according to the orthodox Smriti witers a
Sudra cannot legitinately enter into a religious order and
al though the strict view does not

664

sanction or tolerate ascetic |ife of +the Sudras, the
existing practice all over Indiais quite contrary to such
orthodox view. 1In cases, therefore, where a Sudra can enter

into a religious order in the sane way as in the case of the
twi ce-born classes, such usage should be given effect to.

[ 670E- F]

9. In order to prove that a person has adopted the life
of a Sanyasi, it nust be shown that he has actually
relinquished and abandoned all worldly possessions and

relinquished all desire for themor that such cerenpnies are
performed which indicate the severance of his natural famly
and his secular life. It nmust also be proved in case of
orthodox sanyasis, that necessary cerenpnies have been
per f or med such as Pi ndadana or Bi r aj ahoma or
Praj apat hiyesthi without which the renunciation will not be
conpl ete. [687 GH|

Amongst Dasnami s, a cerenony called the Bijla Homa i.e.
the Biraja Homa has been consi dered essential. The
recitation of the Pravesha Mantram or the renunciation
formula is of course indispensable. [688 A

In the instant case: (a) there is overwhel m ng evidence
in proof of the fact' that the requisite cerenpnies of Biraj
homa or Prajapathiyesthi were perfornmed in- case of Swam
Sar upanand and Swarri At ma Vi'vekanand. | f t he
Praj apat hi yesthi or « Biraj Homa -cerenpnies were performed
then it must necessarily give rise to the irresistable
i nference that Swam Atnma Vivekanand must have perforned his
Atma Sradh before he was initiated as a chela;  (b) The
appel l ant was precluded from contending that his ' father
Bai kunth Singh was not a Hindu Sanyasi in view of his
express admission in the plaint filed in an earlier suit.
The burden of proof shifted upon himto disprove it; (c)
Swam Harsewanand (Mathura Ahir) - was the validly initiated
chela of Swam Atma Vivekanand and upon his denise was duly
installed as the Mahant of ' Garwaghat Math’' according'to the
tenets of 'Sant Mat' Sanpradaya. [689 G H, 693 C D

10. The question whether a suit abates in its entirety
or not wupon the death of the plaintiff —nust necessarily
depend upon the nature of the suit. This is not a class of
case to which the nmaxim actio personalis noritur cum
persona applies. [694 C DO

11. According to H ndu jurisprudence, a religious
institution such as a math is created as a jurisdic entity
with a |egal personality capable of holding and acquiring
property. It therefore follows that the suit instituted by
the mahant for the tinme being, on its behalf, is properly
constituted and cannot abate wunder the provisions of Oder
22 of the Code of Civil Procedure on the death of the mahant
pendi ng the decision of the suit or appeal, as the rea
party to the institution is the institution. The ownership
isin the institution or the idol. Fromits very nature a
math or an idol can act and assert its rights only through
human agency known as a mahant or shebait or dharmakarta or
sometines known as trustee. It follows that nerely because
the mahant for the time being dies and is succeeded by
anot her mahant, the suit does not abate. [695 B-C, E]

Ram Swarup Das v. Rameshwar Das v. ILR 29 Pat. 989
over-rul ed.

12. The general rule is that all rights of action and
all demands whatsoever existing in favour of or against a
person at the time of his death survive to or against his
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| egal representative wthin the neaning of s. 2(11) of
C.P.C. [699 A F

Muhanmed Hussain v. Khushalo, ILR 9 All. 131; approved.
665

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 1802 of
1971.

Appeal by Special Leave fromthe Judgnent and Order
dated 2-11-1971 of the Allahabad H gh Court in S.A No. 768
of 1964.

Y. S. Chitale, Lalji Sahai Srivastava, B. P. Singh and
Mukul Mudgal for the Appellant.

R K Garg, S. P. Singh and Sudama g ha for Respondent
No. 1.

S./ T. Desai and Uma Datta for Respondent No. 3.

S. C/ Patil for Respondent No. 2

M Veerappa for Respondent No. 4.

The Judgrment of the Court was delivered by

SEN J.-This is an appeal by special leave from a
judgrment and decree of the Allahabad H gh Court dated
Novenber 2, 1971 in a suit for declaration of title to, and
possessi on of house No. C-27/33 situate in Mhalla
Jagat ganj, Varanasi for arrears of rent ‘and nmesne profits in
respect thereof.

The principal « point in controversy between the parties
in this appeal is, whether the plaintiff, Mthura Ahir
being a Sudra could not be ordained to a religious Order and
become a Sanyasi or Yati and, therefore, installed as a
Mahant of the Garwaghat Math according to the tenets of the
"Sant Mat’ Sanpradaya. A subsidiary question arises as to
whet her in the absence of proof of the perfornance of Atnma
Sradh and the recitation of Pravesh” Mantra neither the
plaintiff nor his two predecessors Swam Sarupanand and
Swam At mavi vekanand coul d be regarded as Hi ndu sanyasis. It
also raises a further question nanely whether the /first
respondent, Harsewanand, the original plaintiff having died
during the pendency of the appeal, the appeal abates in its
entirety.

The facts of the case are set forth wth utnost
particularity in the judgnent of the H gh Court. It wll,
therefore, not be inconvenient to deal with themas briefly
as possible. The history of the Garwhaghat WMath is as
follows: In 1925, Swam  Sarupanand Paramhans, disciple of
Swami Advaitanand, a Hindu ascetic belonging to the ’'Sant
Mat’ sect, came from the North-Wstern Provinces, and took
hi s abode at Garwaghat, Muza Ramma Mal hija, in the vicinity
of Varanasi City. He was a religious preceptor of /great
learning and fromhis hernitage preached the tenets and
precepts of the 'Sant Mat’ and soon had a | arge follow ng.
He was treated wth great veneration and sone of his
devotees by a registered gift deed dated March
666
18, 1935 endowed the |and and building, which he naned as
"Bangl a Kuti’. Subsequently the said Bangla Kuti and ot her
 ands and bui |l di ngs appurtenant and adj acent thereto came to
be known as the Garwaghat Math of which Swam Sarupanand was
initially the mhant. He paid a visit to village Khuruhja
for a couple of days and Bai kunth Si ngh, father of defendant
No. 5, Sri Krishna Singh, the appellant, was greatly
i nfluenced by his preachings and | eft for Varanasi for good.
In due course, Baikunth Singh was initiated as chela by
Swami Sarupanand who named him as At mavi vekanand. Swam
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At mavi vekanand Paranhans was the chief disciple of Swan
Sar upanand and was given full rights of initiation and Bhesh
by his @uru. Swam Sarupanand took his samadhi at Meerut in
1936 and after his death, according to his w shes, his Bhesh
and Sanpradya gave Swam At mavi vekanand Chadar Mahanti of
Garwaghat Math and made hi mthe mahant. Swam At mavi vekanand
also had a large following and his "Sant WMat’ fraternity
which conprised of thousands of Gihastha and Virakta
di sci pl es nmade large offerings and gifted ext ensi ve
properties to himas their religious or spiritual |eader

In 1937, Swam Atmavivekanand initiated the plaintiff
Mat hura Ahir as his chela and named him as Harsewanand
according to the custom and usage of the 'Sant Mat’' sect.
During his lifetine, he purchased the two properties viz.,
house No. C-27/33, situate in Mhalla Jagatganj and house
No. C-4/83, situate- in Mhalla Sarai Gobardhan in the city
of Varanasi by registered sale deeds dated Decenber 3, and
Decenmber 22, 1942 from out of the income of the math i.e.
the offerings  (Bhent) made by the devotees and forned the
properties of the mth. Swam Atnmavivekanand died at
Varanasi on August, 23, 1949. A Bhandara was hel d on Cctober
3, 1949 and according to the wi shes of Swam At mavi vekanand,
the mahantas and sanyasis ~of the Bhesh and Sanpardaya gave
the Chadar Mahanti to the plaintiff and installed himas the
mahant of the math in place of Swam & Atnmavivekanand on
Cctober 4, 1949 in ,accordance with the custom and usage of
the Sanpradaya. The nahants and sanyasis of the ’'Sant Mat’
Bhesh who had assenbled for the Bhandara also executed a
docunent to that effect acknow edging himto be the mahant.
The plaintiff having been installed as the nmmhant, the
entire property of the Garwaghat Math along with the two
houses in the city of Varanasi, devolved  upon  him as
successor to Swani At mavi vekanand.

On August 21, 1951 the plaintiff-respondent @No. 1,
Har sewanand, brought the suit, ~out of which this appea
arises, in the court of the Gty Mnsif, Varanasi for
ej ectment of respondents Nos. 2.to 5 from
667
house No. C-27/33, situate in Mhalla Jagatganj, Varanasi.
It was pleaded that respondent No. 2, Avadesh Narain
def endant No. 1, had taken the house on rent from Swam
At mavi vekanand, the |ate mahant. It was alleged that he had
unlawful Iy sub-let the prenises to the respondents Nos. 3 to
5, who were defendants Nos. 2 to 4. The suit was contested
by these respondents who denied the tenancy and inter alia
pl eaded that they were in occupation of the house as chel as
of Swam At mavivekanand in their own right by virtue of the
licence granted to themby him They denied the plaintiff’'s
title as well as right to sue alleging that he was neither a
chel a of Swam At mavi vekanand nor his successor. It was al so
all eged that the house in suit was the personal property of
Swam At mavi vekanand and, therefore, on his death his
natural son and disciple, Sri Krishna Singh, the appellant
becamre the owner thereof. The suit which was originally
franed by the plaintiff-respondent No. 1, Harsewanand, as a
suit between a landlord and tenant had, therefore, to be
converted into a suit for possession based on title by
i mpl eadi ng the appellant, Sri Krishna Singh as defendant No.
5.

It is not necessary to nmention in detail the other
avernents in the plaint, nor is it necessary to nention the
various pleas raised in the witten statenment filed by the
defendants. It wll be sufficient, however, to mention that
the appellant Sri Krishna Singh in his witten statenent
deni ed the exi stence of the math as pl eaded by the plaintiff
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and asserted that the house in it, in any case, was not math
property. He further pleaded that the plaintiff Mathura Ahir
being a Sudra, was legally inconpetent to becone a sanyasi,
and that the plaintiff was not the nmahant of the Garwaghat
Math. He further claimed that after the death of Swam
At mavi vekanand, he becane the owner of the house in suit by
inheritance, as also of the properties alleged by the
plaintiff to belong to Garwaghat Math. All these properties,
according to the appellant, were secular and persona
properties of his father Bai kunth Singh, who was al so known
as Swam At mavi vekanand.

In the trial, the .issues, as finally framed by the
| earned Munsif were seventeen in nunber. O these, the
following are relevant: (1) Wuether the plaintiff is the
owner of the premises in suit? (8) Wiether the plaintiff was
nom nated as a mahant and given Chadar in accordance with
the custon? Is there any customas alleged by the plaintiff?
(12) Was Swam At mavi vekanand a sanyasi and had he ceased to
be a Gihasti? (13) Is the plaintiff a Sudra and not
entitled to  becone sanyasi ~according to Hindu law? (14) Is
t he
668
plaintiff chela of Swam Atmavivekanand and entitled to
succeed to properties left by himin preference to his son
Sri Krishna? (15) I's the house in suit a Math property?

It appears that the case cane up for hearing before the
| earned Munsif on Cctober 5, 1953 when the plaintiff’s
counsel acconpani ed by his parocar made oral pleadi ngs under
O 10, r. 1 of the Code of Civil Procedure to the effect:

"The ' Sant ~Mat’ Sanpradaya is one of the Dasnhami
sanyasi s founded by the great Sankaracharya, and is
governed by Naranjini Mth Akhara."

The | earned Munsif found each and every of these issues
in favour of the plaintiff and accordi ngly decreed the suit.

X X X X X X X X X

On appeal the Il Addl. CGvil® Judge, Varanasi by his
judgrment dated January 14, 1964 reversed sone/ of the
aforesaid findings while naintaining the rest.

From the judgnent of the Addl. Civil -Judge, the
appel l ant alone preferred an appeal to the H-gh Court which
by its judgnent dated Novermber 2, 1971 on -a carefu
marshalling of the entire evidence, in the light of well-
settled principles, agreeing with the |earned Minsif, set
aside the findings of the learned Civil Judge and decreed
the plaintiff's suit inits entirety.

A learned Single Judge, Kirty J., in the course of his
j udgrment observed that the evidence on record sufficiently
established that there had come into existence a math at
Garwaghat, of which Swanm At mavi vekanand was the nmahant. He
referred to the overwhelmng evidence led by the plaintiff
showi ng that the building known as ’'Shanti Kuti’ and certain
ot her buil dings constituted an endowrent to the math itself,
which was a mponastic institution presided over by the
mahant. He further held that the house in dispute was not
the personal property of Swam Atnmavi vekanand but forned an
accretion to the math as it had been acquired by himfrom
out of the offerings (Bhent) nade by the disciples to himas
their religious or spiritual |eader for the purposes of the
spiritual order of the fraternity and, therefore, the
natural heirs of Swam At mavi vekanand could have no claimto
the property, which nust descend to the plaintiff as a
successor to him

X X X X X X X X

On the question whether the plaintiff and his two

predecessors, Swam At mavi vekanand and Swam Sar upanand were
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petent to hold office of the mahant of the math in question
the | earned Single Judge observed:

"The finding of the court below on this point is
in appellant’s favour, the reason given therefor being
that the plaintiff failed to prove that he or his
predecessors had performed Atma Sradh and uttered
Pravesh Mantra as mandatorily prescribed by H ndu | aw.
The factual part of the finding, viz., the performance
of the Sradh and the wutterance of the Mantra, is
binding in second appeal, but the conclusion drawn
therefromis one of [aw "

After referring to the authorities on the subject, he
observes:

"A reading of the judgnments in the above-noted
cases will show that the various observations therein
inregard to performance of Atnma Sradh and other rites
(Prajapathiyesthi Viraja Homametc.) and the utterance
of Pravesh Mantra etc. ~were nade with reference to
particular sects or categories of sanyasis claimng to
bel ong to a particular religious order or class of such
order, or wth reference to "Sanatan", i.e., orthodox,
H ndu Dharma. It is true that on cursory reading it
woul d appear as if the observati ons formul ate
i ndi spensabl e legal requirements  of the Hndu I|aw
universally applicable to every (H ndu) ordai ned
sanyasi, but, ‘upon a careful analysis | have found that
that is not so. The |aw as stated therein is generally
or usually, but not invariably, applicable."

I n concl usi on, he observes:

"I'n the absence of any proof that the followers of
Sant Math or the tenets of that Math required of its
Mahant that he must necessarily belong to the tw ce-

born class of H ndus and be a Sanyasi in accordance
with all the rites and cerenpbnies nentioned in the
aforesaid cases, | am not prepared to hold that Swami

Sar upanand and Swami At mavi vekanand were legally

i nconpetent to be Mahants of the Mith or that the

plaintiff is a person disqualified from assum ng and

hol di ng that office."
He accordingly held that the plaintiff and his predecessors,
Swam Sarupanand and Swami At mavi vekanand were not legal ly
i ncompetent to be the mmhants of the math. They did not
inflict themselves on the religious fraternity of Sant Mat
Sanpradaya nor had they been foisted into the office of
mahant against the will or in spite of the disapproval of
the religious fraternity. In any event, even if the
670
plaintiff was disqualified being a Sudra, he was entitled to
sue as the de facto mahant.

During the pendency of the appeal, the respondent-
plaintiff Mahant Harsewanand havi ng di ed, respondent No. 1,
Mahant Har shankranand was brought on record as an heir and
| egal representative.

It woul d be convenient, at the outset, to deal with the
view expressed by the H gh Court that the strict rule
enjoined by the Snmriti witers as a result of which Sudras
were considered to be incapable of entering the order of
yati or sanyasi, has ceased to be valid because of the
fundanental rights guar anteed under Part 111 of the
Constitution. In our opinion, the learned Judge failed to
appreciate that Part 1l of the Constitution does not touch
upon the personal laws of the parties. In applying the
personal |laws of the parties, he could not introduce his own
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concepts of nodern tinmes but should have enforced the | aw as
derived from recognised and authoritative sources of Hindu
law, i.e., Snritis and comentaries referred to, as
interpreted in the judgments of various H gh Courts, except
where such lawis altered by any usage or custom or is
nodi fi ed or abrogated by statute.

On the nmmin, in agreenment with the High Court, we are
inclined to take the viewthat though according to the
orthodox Snriti witers a Sudra cannot legitimtely enter
into a religious Oder and although the strict view does not
sanction or tolerate ascetic life of the Sudras, it cannot
be denied that the existing practice all over India is quite
contrary to such orthodox view In cases, therefore, where
the usage is established, according to which a Sudra can
enter into a religiousorder in the sane way as in the case
of the twi ce born cl asses, such usage should be given effect
to.

The first question, therefore, to consider here is:
Whet her there was a math in existence at Garwaghat, and if
so, whether the house in suit was an accretion to the math?
Mat h neans a place for the residence of ascetics and their
pupils, and the like. Sincethe tine of Sankaracharya, who
establ i shed Hi ndu mat hs,~ t hese mat hs devel oped into
institutions devoted to the teaching of different systens of
Hi ndu religious philosophy, presided over by ascetics, who
were held in great reverence as religious preceptors, and
princes and noblenmen endowed these institutions with |arge
grants of property. Dr. Bijan Kumar Nukherjea'in his Tagore
Law Lectures on the H ndu Law of Religious and Charitable
Trusts, 4th ed., p. 321, succinctly states:

"*Math’ in ordinary Ianguage signifies an ‘abode or
resi dence of ascetics. In legal parlance it connotes a
nonastic institution presided over by a superior and
established for the use and benefit of ascetics
671
belonging to a particular order who generally are disciples
or co-disciples of the superior."

X X X X X

The property belonging to a math is in fact attached to
the office of the mahant, and passed by inheritance to no
one who does not fill the office. The head of a math, as
such, is not a trustee in the sense in which that termis
general |y understood, but in I|egal contenplation he has an
estate for life in its permanent endownents and an absolute
property in the incone derived from the offerings of his
followers, subject only to the burden of maintaining the
institution. He is bound to spend a | arge part of the income
derived fromthe offerings of his followers on charitable or
religious objects. The words 'the burden of nmintaining the
institution must be understood to include the maintenance
of the math, the support of its head and his disciples and
the perfornance of religious and other charities in
connection with it, in accordance with usage. See: Semmant ha
Pandara v. Sellappa Chetty [1879] ILR 2 Mad. 175 G yana
Sanbandha Pandara Sannadhi v. Kandasam Tanbiran (1887) ILR
10 Mad 375; Vidya Purna Tirtha Swam v. Vidyanidhi Tirtha
Swany (1904) |ILR 27 WMad 435; Ram Prakash Das v. Anand Das
(1916) 43 1.A 73 (PCQ, Vidya Varuthi Thirtha v. Babuswany
lyer (1920-21) 48 |1.A 302; Kailasam Pillai v. Nataji
Thambi ran (1910) ILR 33 Mad, 265.

Fromthe principles, it will be sufficiently clear that
a mth is an institutional sanctum presided over by a
superior who conbines in hinself the dual office of being
the religious or spiritual head of the particular cult or
religious fraternity, and of the manager of the secular
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properties of the institution of the math. In the instant
case, the evidence on record sufficiently establishes that a
math came to be established at Garwaghat and the buil ding
known as "Bangla Kuti’ and certain other buildings,
i ncluding the house in suit constituted the endownent of the
math itself.

Froma review of the general mass of evidence the High
Court, agreeing with the learned Mnsif, held that the
followers of the 'Sant Mat’' fraternity are nmenbers of a
religious order. The long Iline of wtnesses who were al
di sci ples of Swam Sarupanand and/or Swanmi At mavi vekanand
have clearly established that it is a religious institution
of nonastic nature. It is established for the service of the
'Sant  Mat’ cult, the instruction in its tenets and
observance of its rites. The Swamji who is the Guru is the
Mahant, the spiritual and religious |eader of t he
fraternity.

According to the custom and usage of the ' Sant Mat’
Sanpradaya, as pleaded by the plaintiff, the initiation of a
chela by " the GQuru results in conplete renunciation of the
worl d, and he ceases to have all con-
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nection wth his previous Ashramas before becoming a
sanyasi. For becomng a sanyasi it is not necessary that he

shoul d be of a particular Varnashram previously, i.e., even
a Sudra can becone a sanyasi. The succession to the office
of the Mahant is by nom nation, i.e., from CGuru to chela,

the Guru initiates the chela after perform ng the necessary
cerenonies. The person initiated as a chela adopts the life
of a sanyasi and is pledged tolead a |life of celibacy and
religious nendi cancy. The sitting nahant hands over the
managenent of the math to one of his virtuous chelas fittest
to succeed whom he noninates and whom he w shes to instal

as mahant after himin his place. He nmakes clear this desire
to the nenbers of his Sanpradaya, and also authorises the
nom nated chela to give Bhesh D kshawa. After the death of
the mahant, the Bhesh and Sanpradaya gi ve Chadar Mahanti of
the math to the said disciple at the tine of the Bhandara.

The Courts below have concurrently found that the
custom or usage, so pleaded has been established. They
further found that the plaintiff Mathura Ahir was initiated
as a chela by Swam Atmavivekanand and nonminated to be his
successor. They have also found that at the Bhandara held
after Swam At mavi vekanand’'s death, the plaintiff ~was
installed as the Mahant of Garwaghat Math by the Mahants and
Sanyasis belonging to the ’'Sant Mat’ Sanpradaya, according
to the wi shes of Swam At mavi vekanand Par anhans.

From the evidence on record, there can be no doubt that
the math at Garwaghat bel ongs to the 'Sant ©Mat’' Sanpradaya,
which is a religious Oder. No doubt, the plaintiff
Har sewanand, P.W 15, asserts:

"Foll owers of any religion can beconme a sanyasi in
our cult. The practice of becomng sanyasi has'  been
preval ent since Satyuga. Man’s life is divided into
three Ashranas. (Again said): there are four Ashranas
viz., Brahmacharya, Gihastha, Vanaprastha and Sanyas.
Varnas are three, Dashnani Sanyasis came into existence
after Shankaracharya. They are Puri, dri, Bharti,
Vana, Tirtha, Aranya, Parvat, Sagar and Saraswati. | am
failing to recollect the nane of one of them The
Sanyasis of Sant ©Mat are not Dashnam  Sanyasis.
Swar upanandji nmy @Guru or | are not Dashnam s, but al
these cults are related with Sant WMith. | know
Ni ranjani and Nirvani Akharas. They bel ong to Dashnami
Sanyasis and Sant Mat Sanyasis. W have connections
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with Nirvani and Niranjani Maths. Sone custons of the
Mat hs of those Akharas are observed by us al so."
(Enphasi s suppl i ed)

673
This is, however, contrary to what he had stated in his ora
pl eadi ngs under 0. 10, r. 1 of the Code of Civil Procedure.
The fact that the ’'Sant Mat’ Sanpradaya is one of the
Dashnanm sects cannot be doubt ed.

There is uni npeachabl e testi nony of Swarri
Vi veksukhanand, who along with Swam Atmavivekanand and
others was initiated as a chela by Swam Sarupanand on the
same day, at the sanme time. During his cross-exam nation
this witness states:

"Sri Swar upanandj i was Sadhu of Sant Sanyas
Sanpradai . Sant Sanyas Sanpradai has been obtaining
fromancient tine. This Sanpradai is of those ten

Sanpradai which were founded by Swani Shankracharji.
Thi's (Sanpradai) ~ out of the Das-namis Purinama. There

is no branch in Purinama (Sanpradai)..... Ni ranj ani and
Ni rvani© Akharas are the Akharas of Gri Sanpradai. If a
Sanyasi of Gri, Puri, Bharti, or of any Das Nam

Sanpradai abandons sanyas and re-enters into the
Grahast Ashram he is ~called a Gosain. The rules for
maki ng disciples in @ri and Puri Sanpradai for making
chi ef disciples, ~and appointing successor are al so one
and the sane. The rules, rituals and the cerenonies
which are perforned at the time of installation to
gaddi in both these Sanpradai are also one and the
same. There is no difference in Gri and Puri
Sanpradai. The rules, practices, rituals and custons
followed at the time of installation to-gaddi in al
the ten sanpradaiyas founded by Swani Shankracharyaji
are one and the sane.’
(Enphasi s suppl i ed)
Though the math at Garwaghat established by Swam Sarupanand
was of recent origin, the Hgh Court observes that the
religious order denomnated as ''Sant Mat’ has had |arge
following in Punjab and sone other parts of India since nore
than a century. In a sense, therefore, Swani -~ Sarupanand
hinself did not for the first time evolve any new religious
or der.
As regards the origin of the Math, it observed:

"I have, therefore, no hesitation in holding, in
agreement with the finding of the trial court, that
there had cone into existence a Mth at - Garwaghat,
Varanasi of which Swam Sarupanand was the Mahant. Here
| may also nmention that fromthe evidence on record it
appears that ’*Sant Mat’ is not of very recent origin
Al t hough the evidence is somewhat scanty on the point,
yet it sufficiently indicates that this Math

674
has had numerous followers in Punjab and sone | other
parts of India since nore than a century. In a sense,
therefore, Swam  Sarupanand hinmself did not for the
first tine evolve any new religious order. Here it may
also be nentioned that defendants other than the
appellant did not seriously dispute the plaintiff’'s
allegation in regard to the Math in question and the
all egation that Swanmi Sarupanand and thereafter Swami
At mavi vekanand were its Mahants.™

Referring to the nature of the property, it said:

"Swam At mavi vekanand before beconming a follower
of the Sant Mat was a Grihasth with a famly. Fromthe
evidence on the record it transpires that he becane a
devotee and a disciple of Swam Sarupanand and severed
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all connections with his famly. In course of time he

was held in high esteemby the followers of the Sant

Mat at Varanasi and other places and large offerings

were nmade to himby the devotees. Swam Sarupanand had

nom nated him to be his successor and after his death

Swam At mavi vekanand di d assume the office of Mahant of

the math. There is no evidence fromwhich it can be

reasonably inferred that he treated or set apart the
offerings either in their entirety or some portion
thereof as belonging to himpersonally. On the contrary
the evidence on record and the circunstances show t hat
there was a conplete blending of such offerings with
the funds of the math and used for its purposes. There
is also no reliable evidence to establish that the
of ferings which were nade to himwere nade not for the
purposes of the spiritual order or the fraternity but
for his personal aggrandizenent. |ndeed, when a person
renounces his famly connections and takes to ascetism
it would  be difficult to hold that he woul d thereafter
start amassing wealth and property for his persona

benefit or for the benefit of his famly with which he
had severed his connection. Unless specifically proved
to the contrary, under such circunstances it nust be
held that the offerings made to such a person were not
offerings made to him personally for his persona

benefit but had been made for the benefit of the math
or the religious institution itself. In-such a case, to
ny mind, the natural heirs of ~the person concerned
could have no claim to the property which the person
cane by in his capacity as the religious or spiritua

| eader. The house in suit must be held to be an
accretion to the Math."

675

Al this is borne out by the testinmony of plaintiff’'s
witnesses. The institution was ~really built up by | Swam
At mavi vekanand, who was held in great veneration by the
followers of the sect. He preached the tenets of 'Sant Mat’
and had a large following. H's ’'Sant Mat' fraternity
conprised of thousands of Gihastha and Virakta disciples
who made large offerings. Al the wtnesses speak of such
offerings in cash or kind or in the shape of inmovable
property which were endowed to the math. There are a nunber
of docunents show ng the endowrent by the disciples of their
properties to the nmath, wherein they have described
thensel ves as 'disciples of Swani Atnmavivekanand” and he is
described therein as 'Mahant of the Garwaghat Math' . Even
Avadesh Narain, a Judicial Magistrate, D.W 1, who practised
as a |lawer at Varanasi before he was appointed as a
Judicial Oficer, admts that Swam Atmavivekanand had a
| arge nunber of disciples in Utar Pradesh and Bihar, and
that the property of ’'Bangla Kuti’ m ght be worth- | akhs of
rupees. The two houses at Varanasi, including the suit
house, were purchased by Swam At mavivekanand from out of
the offerings (Bhent) nade by his disciples. W have,
therefore, no hesitation in wupholding the finding of the
Hi gh Court as regards the existence of a math at Garwaghat
and the suit property being the math property.

W may now deal with the rmain questions on which the
decision of the appeal nust turn. It has been argued that
according to the Smritis a Sudra cannot be a sanyasi and,
therefore, the plaintiff could not enter the Order of a yati
or sanyasi. It has further been argued that there is no
evidence on record in proof of the fact that the plaintiff
and his two predecessors Swamrmi  Sarupanand and Swami
At mavi vekanand had perfornmed Atma Sradh or recited Pravesh
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Mantra and, therefore, they cannot be regarded as Hindu
sanyasis. It, therefore, becones necessary to trace the
origin of H ndu sanyasis belonging to the Dasnam sects
founded by the great Sankaracharya, of which the 'Sant Mat’
Sanpr adaya appears to be a religious denomnationi.e., a
sub-sect. The first question is, whether a Brahman al one can
become a sanyasi anpong Dasnami s? The second question is,
what are the essential cerenpbnies prerequisite for the
initiation of a Dasnam sanyasi? The third question is, what
is the node of succession to the office a nahant of a nmath

or Asthal belonging to any of the Dasnam sects? It will be
convenient to take up the last point first.
The law is well settled that succession to mahantship

of a math or religious institution is regulated by custom or
usage of the particular institution, except where a rule of
succession is laid down by the founder hinself who created
the endowrent: vide Genda Puri v. Chatar Puri [1886] I.A
100 @105, Sital Das v. Sant RamA.|l.R
676
1954 SC. '606; Mahal i ngam Thanbiren v. La Sri Kasivasi [1974]
2 SSCR 74.
X X X X X
X X X X X

One who enters into a religious order severs his
connection with the nenbers of his natural famly. He is
accordingly excluded from inheritance. Entrance to a
religious order, is tantamunt to civil death so as to cause
a conplete severance of his connection with his relations,
as well as with his property. “Neither he nor his natura
rel atives can succeed to each other’s properties. Any
property which may be subsequently acquired by persons
adopting religious orders passes to their religi ous
rel ati ons. The persons who are excluded on this ground cone
under three heads, the Vanaprastha or hermt; the Sanyasi or
Yati, or ascetic, and the ~Brahmachari, or perpetua
religious student. In order to bring a person under these
heads it is necessary to show an absol ute abandonnent by him
of all secular property, and a conplete and final w thdrawal
fromearthly affairs. The nere fact that a persons calls
hinmself a Byragi, or religious nendicant, or-indeed that he
is such, does not of itself disentitle him to succeed to
property. Nor does any Sudr a cone under this
di squalification, unless by usage. This civil death does not
prevent the person who enters into an order from-acquiring
and holding private property which will devolve, not of
course upon his natural relations, but according to specia
rules of inheritance. But it would be otherwise if there is
no civil death in the eye of the law, but only the hol ding
by a nman of certain religious opinions or professions(l).

Special rules are propounded for succession to the
property of a hermit, of an ascetic, and of a ‘processed
student. Yajnaval kya states a special rule of succession in
regard to the wealth of ascetics and the like: "The heirs
who take the wealth of a Vanaprastha (a hermt), of a Yati
(an ascetic) and a Brahnmacharin (a student) are in their
order, the preceptor, the virtuous pupil, and one who is
supposed brother and belonging to the sanme order". The
M takshara explains thus(2): "A spiritual brother bel ongi ng
to the same hermitage (dharmabhratrekatirthi) takes the
goods of the hermt (vanaprastha). A virtuous pupi
(sacchi shya) takes the property of a yati (as ascetic). The
preceptor (acharya) 1is heir to the Brahmachari (professed
student). But on failure of these, any one belonging to the
same order or hernitage takes the property; even though sons
and other natural heirs exist."
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The property that is referred to is explained in

M takshara and in the Viranitrodaya as consisting of
cl ot hes, books and other requisite
677

articles. Practically, however, such cases seldom arise.
VWen a hermit or ascetic holds any appreciable extent of
property, he generally holds it as the head of sonme math or
as the nmanager of sone religious or charitable endowrent,
and succession to such property is regulated by the specia
custom of the foundation.

Succession to the office of the Mahant or Mat hadhi path
or Pandara Sannadhi is to be regul ated by the custom of the
particular institution. 'Even where the Mahant has the power
to appoint his successor, it is the customin the various
Mat hs that such appoi ntnments should be confirmed or
recogni sed by the nmenbers  of the religious fraternity to
whi ch t he deceased bel onged.

According to the text of Yajnaval kya referred to above,
the property of a life-long student goes to his preceptor,
that of ‘a hermt  or Vanaprastha goes to his religious
brother and that of a sanyasi or Yati goes to his virtuous

di sciple. The principle, so far as it affects maths, is
shortly this, wviz., *a virtuous pupil takes the property’.
The particular nmode in _which the virtuous pupil, that is,

not merely a chela, or a shishya, fittest to succeed, is
ascertained or selected is a natter either of express
direction on the part of the founder or of customin the
case of each foundation. There are instances of maths in
whi ch the mahantship descends from Guru to chela i.e., the
exi sting mahant alone appoints his successor, but the
general rule is that the maths of the same sect in a
district, or maths having a commobn origin, are associated
toget her-the nmahants of these acknow edging one of . their
menber as a head who is for sone reason pre-emnent; and on
the occasion of the death of —one, the others assenble to
el ect a successor out of the chelas or disciples of the
deceased, if possible-or if there be none of themqualified
then fromthe chelas of another mahant. (1)

According to the Dharmasastras, in the strict |ega
sense, a Sudra cannot become a -sanyasi- or _ascetic.
Mahanopadhya Dr. P. V. Kane in ’'History of Dharmasastra’
Vol . 2, Pt. 1, p. 163, observes:

"As the sudra could not be initiated into Vedic
study, the only asrama out of the four that he was

entitled to was that of the householder. |In the
Anusasanaparva (165. 10) we read '|I ama sudra and so

have no right to resort to the four asramas’. In the
Santiparva (63. 12-14) it is said, ’'inthe case of a

sudra who performs service (of the higher classes), who
has done his duty, who has raised offspring, who has
only a short span of life left or is reduced to the
10th stage (i.e. is above 90 years of age), the fruits

of all
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asramas are |laid down (as obtained by hin) except of
the fourth’. Medhatithi on Manu, VI. 97 explains these
words as neaning that the sudra by serving brahnanas
and procreating offspring as a househol der acquires the
merit of all asramas except noksa which is the reward
of the proper observance of the duties of the fourth
asrama. "
Al t hough the orthodox view does not sanction or
tolerate ascetic life of the Sudras, the existing practice

all over Indiais quite contrary to such orthodox views. In
Mukherjea’s Hindu Law of Religious and Charitable Trusts,
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4th ed., p. 328, it is said:

".... the practice of establishing Mths which
began with Brahmn ascetics gradually spread to the
Sudras and in course of time it was adopted by
di ssenting religious sects like the Jains, Kabir
Pant hi s, Nanak Panthis, Janganmus and ot hers though they
do not believe in the authority of the Vedas or in the
tenets of orthodox Hindu religion."

At page 338, it is observed:

Yo according to orthodox Snriti witers, a
Sudra cannot legitimately enter into a religious order
Consequently, the texts of Hndu Law relating to
exclusion from inheritance applicable to a yati or a
sannyasi do not, in terns, apply to Sudra ascetics. On
this view, it has been held in a series of cases that a
Sudra ascetic s not incapable of inheriting the
property of his natural relations under the ordinary
| aw of inheritance. Although orthodox view does not

sanction or tolerate ascetic life of the Sudras, it
cannot-be denied that the existing practice all over
India is quite contrary to such orthodox views. In

cases, therefore, “where the wusage is established,

according to which the property of a Sudra ascetic

devolves in the sane way as the property of the
ascetics of the tw ce born classes, such usages should
be given effect to."

(Enphasi s suppli ed)

In the words of the Privy GCouncil in Collector of
Madura v. Mottoo Ramalinga(l),  ’under the Hi ndu system of
| aw, clear proof of usage wll outweigh the witten text of
the law .

CGol apchandra Sarkar Sastri in his H ndu Law, 8th ed.
at pp. 65356, in a passage based on translation of sl okas
from Maha- Ni rvana Tantra, observes that in Kali Yug, with
nunerous sects having their
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peculiar rites for being ordained to a religious order
there are five castes (varnas), i.e., a fifth /caste

conprising of all other beings. He further observes that
sanyasam according to Vedic rites does not exit and that al
the five castes can becone Avadhut ha Sanyasi s:
"... in the advanced state of the Kali age, the
Brahmanas and the other (four) castes are all entitled
to these two orders of life. The Brahman, -the
Kshatriya, the Vaisya, the Sudra, and the general body
of human beings, these five are ‘entitled to be
initiated as Sannyasis or ascetics according'to Tantric

system"”
The orthodox rule laid down in the Mtakshara that only
the Brahman can enter the fourth Asramof |ife ~and are

eligible to becone sanyasis, has therefore, been comented
upon by Gol apchandra Sarkar Sastri at p. 662:

"It has been held that a Sudra cannot becone a
sannyasi or ascetic. This is undoubtedly the doctrine
propounded in the Snritis. But the | earned Judges have
not taken into consideration the nodern usages
introduced by the Vaishnava and Tantrika and other
systens according to which a Sudra and even a non- Hi ndu
such as Mhanmedan may beconme a Hindu sannyasi. There
are many religious sects of ascetics anmbng whom caste
distinction is unknown, who accordingly initiate and
admit Sudras into their brotherhood if otherwi se
qualified. 1In esoteric Hinduism also, caste is
i ndividualistic not hereditary, it being deterni ned by
qualification and not by birth. The highest virtue
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taught by the Hindu religionis that a man should

regard other persons and beings as his own self

reproduced in them as the sane Suprene Soul pervades
themall." (Enphasis supplied)

Here the question arises as to what classes of Hindus
shoul d be denom nated as Sudras. It is undoubted that there
were originally four classes: (1) the Brahnmanas, (2) the
Kshatriyas, (3) the Vaishyas, and (4) the Sudras. The first
three were the regenerate, or tw ce-born, classes; the
latter, the servile class. The three regenerate classes
exist, it is true; but it often becomes difficult to
di stinguish a Sudra from one of the regenerate classes. It
is pointed out by Gol apchandra Sarkar Sastri at p. 113:

"The Smritis, which have thrust into prom nence
this system divide nen into two |arge classes nanely,
t he Sudras
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and the Tw ce-born. The study of the sacred literature

forns the principle of this distinction. They ordain

that by birth all nmen-are alike to Sudras, and the
second birth depends on the study of the sacred
literature. Thus Sankha, one of the conpilers of the

Dhar ma- Shastras, ‘decl ares "Brahmanas (by birth) are,

however, regarded by the w se to be equal to Sudras

until they are born in the Veda (i.e., learn the sacred
literature), but’ after that (i.e., this second birth)
they are deened tw ce-born".

Passages to the same effect are found in nost of
the codes, according to which the recognition of the
title of the Twice-born to superiority over the Sudras,
depends upon acquisition of the know edge of the
Vedas. "

The | earned author then goes on to say at p. 184:

"According to the Smritis, every man is by birth a
sudra; it is by learning the sacred literature, that a
man becones tw ce-born. The privilege of studying the
sacred literature is, no doubt, denied to the sudras as
well as to the fermales of the so-called tw ce-born
classes. But the status of being tw ce-born depends on
the acquisition of know edge of the sacred literature.
Manu ordains that a tw ce-born nan shall abide with the
preceptor, and study the Vedas for thirty-six years or
hal f or a quarter of that period, or until know edge of
the sane is acquired."

The consequence of omitting to do the sane, according to
Manu, is that a tw ce-born man, who without studying the
Vedas, applies diligent attention to anything else, soon
falls even when living together with his descendants, to the
condition of a Sudra. The |earned author has observed that
the majority of the so-called twi ce-born classes have
accordi ngly beconme |ong since reduced to the position of
Sudras by reason of neglecting the study of the Vedas from
generation to generation.

The | earned Single Judge accordi ngly observes:

“"I't will thus be seen that originally every person
was deened to be born a Sudra and that it was by virtue
of intensive study of Vedas that a person attained the
status of a twi ce-born person. Wth the passage of tine
runni ng i nto thousands of years, it is evident that the
original hall-marks for classification of Sudras and
twi ce-born people gradually di sappeared and degener at ed
into the rigid caste system based on birth."
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As Dr. Mikherjea observes, the disciples of Sankara

were all Brahmans and originally, according to the rule laid
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down in Sanyas Grahan Paddhati, the authorship of which is
imputed to Sankara hinself, only the tw ce-born people can
beconme sanyasis of the Dasnam orders. As the four stages of
life have, in the Vedas, been prescribed only for the tw ce-
born, no Sudra can, strictly speaking, becone an ascetic,
and that is the view entertained by the Snriti witers.(1).

According to the Mtakshara, only the Brahmans can
enter the fourth Asram of |ife and are eligible to becone
sanyasis; and this view is supported by certain passages
fromManu where 'Pravrajya’, i.e. exit fromthe house, has
been spoken of or prescribed for the Brahmans al one, and a
text of the Sruiti which says "the Brahmans shoul d becone
ascetics". According to Nirnaya Sindhu, which has been
guoted in Wst and Buhler’'s Digest of Hndu Lam2), a
Kshatriya and a Vaishya can also enter into an order of
sanyasi s.

Upon a view of all these authorities, it was held by
the Madras Hi gh Court in Dharanmpuramv. Virapandiyan(3) and
the Calcutta H gh Court in Harish Chandra v. Atir
Maharmed(4), that —~a Sudra can not becone a sanyasi under
H ndu Law, and consequently the devolution of property of a
Sudra who purported to renounce the world and becone an
ascetic would be governed by the ordinary law of
i nheritance.

Asceticismin/ India, perhaps nore than in any other
country, has been under the definite and strong sanction of
religion. In the doctrine of the four asramas, asceticism
was made an integral part of the orthodox Hindu life, and it
becane the duty of every Hi ndu, as advanced age overtook him
honel ess and a wanderer to chasten hinmself with austerities.
Formally this was to be done for the sake of ‘detaching
hinself from earthly ties, and of realizing union wth
Brahman. And a religious notive was thus supplied for that
which in itself was a welcone release fromresponsibility,
care, and the mnute requirenents of" an el aborate socia
code. In due course, with the advancenent of know edge, the
shackl es of the caste systemwere broken through ' and the
privileges and powers of the ascetic life were extended to
Sudr as.
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H ndu asceticism represented, further, a revolt from
or at |east a protest against, the tyranny of caste. Inits
origin probably renote from Brahmanism and conveying the
ordinary idea that bodily pain was profitable for the
advancenent and purification of the spirit, the ascetic life
becane, in association with H ndui sm and under the
prescriptive sanction of Hindu law itself, a refuge fromthe
burden of caste rules and ostracisns. (1)

In Encycl opaedia of Religion and Ethics, Ed. by Janes
Hastings, Vol. Il, p. 91, it is observed:

“....In the first instance apparently, “the right
and privilege of asceticism according to H ndu custom
or law, belonged to Brahmans alone; it was then
extended to all the twce-born, and finally al
restrictions were renpved, and admi ssion into the ranks
of the ascetics was accorded to nen of every position
and degree."

This is based on the followi ng passage fromthe Ramayana,
Uttara Kanda, 74.9ff., quoted in J. Miir’'s Original Sanskrit
Text, i.119f:

"Fornmerly in the krta age Brahmans al one practised
tapas; none who was not a Brahman did so in that
enlightened age.... then cane the treta age,.... 1in
which the Ksatriyas were born, distinguished still by
their former tapas ..... Those Brahmanas and Ksatriyas
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who lived in the treta practised tapas, and the rest of
manki nd obedi ence. .. .. In the dvapara age tapas entered
into the Vaisyas. Thus in the course of three ages it
entered into three castes; and in the three ages
ri ght eousness (dharma) was established in three castes.
But the Sudra does not attain to righteousness through

the (three) ages.. such observance will belong to the
future race of Sudras in the kali age, but is
unrighteous in the extreme if practised by that caste
in the dvapara." (Manu: i. 86)

It is, therefore, evident that with reluctance the right to
ascetic life was extended to Sudras and in due recognition
of their status, they were treated as Hi ndu sanyasis. At the
present tine, there is no distinction or barrier; any one
may becone an ascetic, and the vows are not necessarily
lifelong. Sone sects, however, still restrict nenmbership to
Brahmanas, or at |least to nen of the three higher castes.

The principle laid dowmn by the Mdras Hgh Court in
Dhar mapuram v.~ Virapandi yan (supra) and the Calcutta High
Court in
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Hari sh Chandra v. Atir ~Mihamed (supra) regulating the node
of devolution of property of a Sudras who becones an ascetic
is, however, not applicable to after-acquired property of a
H ndu sanyasi. As has been said above, when a | ayman becones
an ascetic, his connection wth his natural famly and
existing property ' rights are extinguished. |If he acquires
any property subsequent to his becoming an ascetic, such
property passes on his death not to his natural but to his
spiritual heirs.

It would be convenient next to deal wi th the question
firstly, as to whether in the ’'Sant NMat' Sanpradaya which
being a sect of the Dasnhamis, a Sudra cannot enter the order
of a yati or a sanyasi; and secondly, whether performance of
Atma  Sradh and the recitation of° Pravesh Mantra are
cerenoni es essential for the initiation of a chela in the
"Sant Mat’ fraternity. That depends on whether the matter
falls to be governed by the Smritis or is regulated by the
customor usage of the 'Sant Mat’' Sanpradaya which was one
of the Dasnam sects.

About the eighth century A D., Sankaracharya, the
greatest H ndu scholar and phil osopher of —nodern |India,
defeated the Buddhists in argunent and re-established
H nduismas the dominant religion of India. Sankara was an
ascetic and founded schools of ascetics. Hi.ndu schol ars and
phi |l osophers |ike Mandana M sra, attenpted to prove agai nst
himthat such ascetism was against the |aw of the Hi ndus.
But all opposition was overborne by the comrandi ng i nfl uence
of Sankara, who established four maths or seats of religion
at four ends of India-the Sringeri Math on the Sringer
Hlls in the south, the Sharda Math at Dwarka in-the west,
the Jyotir Math at Badrikashram in the north, and the
CGovardhan Math at Puri in the east and Mandana hinself
became a Sanyasi disciple under the name of Sureswara. The
nonks ordained by Sankara and his disciples were called
Sanyasis. Each of the nmaths has a sanyasi at its head two
bears the title of Sankaracharya in general. Sankara is said
to have four principal disciples who were all Brahnans, from
whomthe ten divisions of the Oder-hence naned the 'ten-
naned’ or 'Dasnam Dandis’ originated. These are: Tirtha,

"shrine’; Ashrama, ’'order’; Vana, 'wood ; Aranya, 'forest’,
"desert’, Saraswati and Bharti, ’'the goddesses of | earning
and speech’; Puri, 'city'; Gri and Parvata, 'a hill’'; and

Sagra, 'the ocean’.
The orthodox Hi ndu recognises no other sanyasis.(1)
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Kabi r and Nanka al so established nonasteries on the |ines of
Sankara. Chaitanya, the pure, the subtle nystic of Naidia,
the greatest exponent and exam
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ple of Bhakti, originally belonged to one of Sankara's
orders, nanely Bharati, though he violently repudiated
Sankara’'s pantheism and his followers founded the class of
ascetics known as Byr agi s, who too have their

establishnents. But it is the schools of Sanyasis founded by
Sankara that are now predomnm nant and are the wealthiest, and
it is of themthat we should speak first.

Sankara founded his nonastic systemon the |lines of the
Buddhi sti ¢ Sangharanmas, which were found existing at the
time. The rules of the Hindu and t he Buddhi stic
institutions, so far - as the internal rmanagenent was
concerned, were very simlar. The Sangharama had a superi or
under whose nanagenment the establishment was and so had al
the Maths  of Sankara, the superiors of which were called
Mahants and Acharyas, etc. The superior of a Math had the
control of all the property, for he was the Guru whose power
no one could question, and the nonination of his successor
ordinarily lay with him As-a rule, the best and nost
erudite anong the disciples, upon whom the choice of the
congregation would naturally fall, was nom nated and there
was rarely any contention. In course of tine, however, as
the wealth of the WMths increased and worldliness and al
the vices of an idle luxurious life took the place of stern
austerity and schol arship above that of all Buddhists and
ot her schismatics, by which Sankara intended the Sanyasis,
specially, the superiors, should be distinguished, worldly
i deas becane the ruling ideas of the establishnents.

In imtation of the Maths of Sankara, the followers of
Ramanuj a al so founded Maths reaching the Vishishtadwaita
system in various parts of India. The followers of
Madhvacharya, the chief exponent of the Dwaita system also
founded Maths, the chief anobng whomare the well-known ei ght
Maths at Udipi. Simlarly, thereiare Maths of the followers
of Ramanund and N nmbacharya anong the orthodox and of  Nanak
and Kabir among schismatics. There are also many ' Maths
founded by |esser teachers. All the strictly orthodox Maths
are Maths of the three regenerate classes. But the followers
of Chaitanya in Bengal and of a teacher named Shankara in
Assam have Mat hs or Akharas in which Sudras are admtted. |t
is, however, only in Mudras that the Shaivas have Sudra
Mat hs. The Tantras allow Sudras to becone Sanyasis and
probably, these are based on the Tantras. The Sudra Mths of
Dhar mapur am and Tiruvadut horai are the chi ef anong the Sudra
Mat hs of the Saiva Siddhantam School: Sammantha Pandara v.
Sel | appa Chetti, (1) G S. Pandara Sannadhi v. . Kandaswam
Tam
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biran(1), Vi dyapur na Ti rt haswam V. Vi dhyani dhi
Ti rt haswani (2), and Kail asam Pillai V. Natar aj a

Thanbi ran(2) .

The nost respectable nenbers of this Oder of Hindu
ascetics known as Saiva Cosains are t he spiritua
descendants of Sankaracharya, the very incarnation of the

strictest Brahmanism Saiva Gosains fell into two cl asses-
monks known as Mat hadhari as contrasted wth Gharbari, or
| aymen. The true Dandi should, in accordance wth the

precepts of Manu Laws (VI. 41ff) live al one near to, but not
within a city.

O Saiva nmendicants and ascetic orders, Dandis or
staf f-bearers, occupy a place of pre-emnminence. They worship
Lord Siva in his form of Bhairava, the ’'Terrible and
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profess to adore Nirguna and Niranjana, the deity devoid of
attribute or passion. A sub-section of this Oder are the
Dandi Dasnamis or Dandi of ten-nanes, so-called fromtheir
assum ng one of the names of Sankara’'s four disciples and
six of their pupils. (4 &5)

It is customary to consider the two religious orders of
Dandis and Dasnamis as forming but one division. The
classification is not, in every instance, correct but the
practices of the two are, in many instances, blended and
both denominations are accurately applicable to the sane

i ndi vi dual (6) .
The Dandis, properly so-called, are the legitimte
representatives of the fourth Asrama, or nendicant |life,

into which the Hi ndu, according to the instructions of his
inspired legislators, is to enter, after passing through the
previ ous stages of ~ student, househol der and hermt.
Adopting, as a general ~guide, the rules laid down in the
original works, “the Dandi is \distinguished (5 & 6) by
carrying a small Dand, or wand, with several processes or
projections from it, and a piece of cloth dyed with red
ochre in —which the Brahnanical cord is supposed to be
enshrined, attached to - it. They develop within thenselves a
conpl ete detachnent fromthe things of enjoynent either of
this world or the ‘next. Many Brahmans, even Pandits, or
| ear ned
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Brahmans, conme to them for instruction, which they inpart
freely, without the smallest reconpense. Al classes of the
conmunity pay them the great honour, even worship thenm(1).

The Dandis keep thenselves very distinct fromthe rest
of the community. They are Brahnans, and receive disciples
only from the Brahmans. They |ead a very austere life. They
do not touch fire or netal, or vessels nade of any sort of
nmetal. It is equally inpossible also for them to ‘handle
nmoney. They shave their hair _and beard. They wear one |ong
unsewn reddi sh cloth, thrown about the person. Although they
are on principle penniless, vyet they do not beg. Their
dependence on the kindness and care of others is thus of the
nost absolute character. Yet they are not reduced to
di stress or even to want; they are fed by the Brahnans, and
the CGosains, another class of devotees. They sleep on the
ground, and once or twice in the day go round to collect
food and alns, for which they nmust not ask, but contentedly
receive what is given. According to the stated rule, they
nmust not approach a house to beg until the regular neal-tine
is passed, what remains over is the portion of the
nmendi cant .

A Dandi should live alone, and near to, but not wthin
acity; but this rule is rarely observed, and in general the
Dandis are found in cities collected |like other mendicants
in maths. The Dandi has no particular tine or  node of
wor ship, but spends his tine in nmeditation, or in practices
corresponding to those of Yoga, and in the study of the
Vedanta works, especially according to the precepts of the
great Sankaracharya. As the preceptor was an incarnation of
Lord Siva, the Dandis reverence that deity; and his
incarnations, in preference to the other nenbers of the
Triad, whence they are included anongst his votarics.

Prof. Wlson in his 'H ndu Religions’ observes:

"Any Hndu of the first three <classes may becone

Sannyasi or Dandi, or in these degenerate days, a Hindu

of any caste may adopt the life and enblens of this

order." (Enphasis supplied)
The Dasnani Dandis, who are regarded as the descendents of
the original menbers of the fraternity, are said to refer
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their origin to Sankaracharya.

There are but three, and part of a fourth ascetic
class, or those called Tiratha or Indra, Asranmm, Saraswati
and Bharati who are stil
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regarded as really Sankara’s Dandis. The rest, i.e. the
remaining six and a half of the Dasnami s are considered as
having fallen fromthe purity of practice necessary to the
Dandis, are still, in general religious characters, and are
usual |y denominated Atits. These are the Atits or A Dandis
viz., the Vanas, Aranyas, Puris, Gris, Parvatas, Sagaras
and half the Bharatis, reputed to have fallen to sone extent
fromorthodoxy, but are 'still |ooked upon as religious
avtars. The main distinction between the Dandis and the
Atits is that the latter does not carry the staff i.e. a
trishul. They differ from the former also in their use of
cl ot hi ng, money, _and ornaments; their nmethods of preparing
food, and  their adm ssion of nmenbers from any order of
H ndus. Sonme of themlead an ascetic life, while others m x
freely in the world, carry on trade and acquire property.
Most of themare celibate, but~ sone of themmarry and are
often known as samyogi ~ or gharbari Atits. They are often
collected in maths or nonasteries. They wear ochre-col oured
garnments and carry a rosary of rudraksa seeds sacred to Lord
Siva. Their religious theories when they have any) are based
on the advaita Vedants of their founder Sankaracharya(l).

There is also a sub-division of the Puri division of
the Dasnarni sect. They have tenets mich in common, based on
the central idea that the Suprene Deity is inconprehensible
or, as they say, 'unseeabl e’ . They denounce idolatory. This
nmore or |ess conforns to the tenets of the 'Sant Mat' sect.
It is proved by the evidence on record that followers of
this sect treat the Guru as the incarnation of God. They
have no faith in inanimate idols installed in tenples nor do
they worship them in their cult. ~There are no caste
restrictions and anyone can be admitted into the Sant Mat
fraternity.

That takes us to the next question as to whether in the
absence of proof of the perfornance of Atna Sradh and
recitation of Pravesh Mantra neither the plaintiff nor his
two predecessors Swam Sarupanand and Swami At mavi vekanand
could be regarded as a Hi ndu sanyasi .

In order to prove that a person has adopted the life of
a sanyasi, it rmust be shown that he has actually
relinqui shed and abandoned all worldly ~possessions and
relinquished all desire for themor that such cerenonies are
performed which indicate the severance of his natural famly

and his secular life. It nust also be proved, in case of
ort hodox sanyasis, that necessary cerenonies B have / been
per f or med, such as Pi ndadana or Bi r aj ahoma or
Proj apat hi yest hi without which Il the renunciation wll not
be conpl et e.
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Among Dasnamis, a cerenpony called the Bijja Homa'i.e.
the Biraja Homa has been consi dered essential. The
recitation of the Presha Mantram or the renunciation fornula
is of course indispensabl e and has been consi dered essentia
by the different Hi gh Courts. According to Manu giving up of
all wordly property is essential

In Sherring’s ’'H ndu Tribes and Castes’, pp. 256-67,
the cerenpnies prescribed for the initiation of a Dasnani
sanyasi are stated thus :

"The cerenpny observed at the creation of a Gosain is

as follows: The candidate is generally a boy, but may

be an adult. At the Shiva-ratri festival (in honour of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of 29

Shiva) water brought froma tank, in which an i mage of
the god has been deposited, is applied to the head of
the novitiate, which is thereupon shaved. The guru, or
spiritual guide, whispers to the disciple a mantra or
sacred text. In honour of the event all the Gosains in
the nei ghborhood assenble together, and give their new
menber their blessing; and a sweetneat called |addu
nade very large is distributed anmpbngst them The
novitiate is now regarded as a Gosain, but he does not
become a perfect one wuntil the Vijaya Hom has been
performed, at which a Gosain, fanpus for religion and
| earning gives himthe original mantra of Shiva. The
cerenony generally ‘occupies three days in Banaras. On
the first day, the Gosain is again shaved, |eaving a
tuft on the top of ‘the head call d in H ndi Chundi, but
in Sanskrit, Shikha. For. that day he is considered to
be a Brahman, and is obliged to beg at a few houses. On
the second ~day, he is held to be a Bramhachari, and
wears coloured garnents, and also the janeo or sacred
cord. On the third day, the janeo is taken fromhim
and the Chundi is cut off. The Mantra of Shiva is nade
known to him and also the Rudri Gayatri (not the usua
one daily pronounced by Brahmans). He is now a ful

Cosain or Wan-parast, is renoved from other persons,

and abandons /the- secul ar world. Henceforth he is bound

to observe all the tenets of the Gosains."

In Gossain Ramdhan Puri & Os. v. -Cossain Dalmr
Puri (1) Mookerjee and Carnduff JJ., observed at p. 203:

"Every aspirant for entrance into the order of sanyasis

has to pass through a period of probation. Upon his

first arrival at the nonastery his habits and character
are closely
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wat ched for some days, and enquiries are nade into his

A caste, for the sanyasis admit into their order

ordinarily nenbers of the twce-born classes and very

rarely take nenbers of the fourth class. If the novice
is approved, his head is shaved, his nane i's changed
and upon the perfornmance of this prelimnary cerenony
he is regarded as a probationer for entrance.into the
order. The final cerenmony, however, which is called the
Biraja Homa cerenmpny, is not performed for many nonths,
and sonetimes for many years. During this period of
apprenticeship it is open to the chela to return to his
natural famly, but after the performance of the fina
cerenony his connection with the world is deened to
have been finally severed."
In support of these observations, the | earned Judges relied
on the note of Warden on the custons of Gossains printed as
an appendi x to steel‘s ‘Law and Custom of Hi ndu castes’.

As regards Swam Sarupanand, the |earned Munsif rightly
observes that ’'it would be unjust to place an unreasonabl e
burden on the plaintiff for |eading direct evidence of his
initiation, as Swam Sarupanand came to Varanasi from
di stant |Iand and | ong ago. The truth has to be di scerned out
of circumstantial evidence and other material on record.’
That evidence clearly shows that Swam Sarupanand was
acknow edged by his nunerous followers to be the head of the
"Sant Mat’ fraternity. That Swam Sarupanand paid the debt
of nature in 1936 at Meerut and that his Smadhi is situate
there is not disputed. The oral evidence lead by the
plaintiff in proof of the fact that after the death of
Swami, his Bhandara took place at Meerut as well as at Gar-
vaghat is irrebuttable. It is conmon know edge that sanyasis
are not cremated but are buried, or their bodies consigned
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to sone river, and that after their dem se a Bhandara takes
pl ace. Defendants Nos. 1 to 4 admitted in their witten
statenment that Swanm Sarupanand was a ' Paranhans’ and that a
Bhandara had taken place after his death. The prefixes
"Swam’ and ' Paranhans’ are wused for sanyasis and not for
men of the world.

In the case of Swam At mavi vekanand there is
overwhel mi ng evidence in proof of the fact that the
requi site cerenonies of Birajahoma or Prajapathiyesthi were
performed. Swam Vivekasukhanand, who was initiated as a
chela along wth Swam At mavi vekanand and ot hers speaks of
the performance of BriJahoma and Prajapathiyesthi at the
time of their taking sanyas and states:

"I attend satsang. | know Swam Sarupa Nandji. He was a

Sanyasi. | amin Sanyas Ashram | becanme Sanyas
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about 28-29 years ago. Four other persons had also

taken Sanyas on-one and the sane day. | had taken

Sanyas. Their ~nanes are Swam_ Atna Vivekanandji, Swami

Aju niya Nandaji, Swam~ Abheda Nandji and Swam Purna

Shabda Nandji. Swam Atma Viveka Nandji had al so taken

Sanyas on that very day. Praja Prashit.. and Virja Hom

Cerenonies were perfornmed at the time of ny taking

sanyas. Qur heads were shaven from before that. our

Gurudeo had taken the choote. The sacred threads were

burnt in the fire. Qur white clothes were renoved, and

inits place we were directed to put on the clothes of
the ochre colour. Guru Maharaj had whi spered the Guru

Mantra into our ears. Hom (Samigri) were sent fromthe

Mandl eshwar of Benaras, and Birja Hom was got per

formed with it. We were at that time relieved off, from

all the bondages of G ahast Ashram These very cere-
nonies were perfornmed at the tinme, when Swam Atna

Vi veka Nandji took the Sanyas." (Enphasis supplied)

It is necessary to nention that though this w tness was
examned at length, there is no question put as to the
performance of Atnma Sradh. This( is sonewhat significant
because this question was put to only one of the plaintiff’'s
wi t nesses, Mahesh Dutt Shukla, PW13 and he replied that
according to the tenets of the 'Sant Mt" it is not
necessary to perform Atna Sradh for becom ng a sanyasi.

The evidence of the plaintiff’s wi tnesses show that the
Biraja Homa cerenmony is of great inportance, and if the
Biraja Homa was perforned by Swam At mavi vekanand at the
time of his initiation, it is not at all probabl e that Swani
Sarupanand and Swami At mavi vekanand, who were nen of great
ability and circunspection, should have perfornmed Biraja
Homa cerenmpny and omtted the essential details, especially
the performance of the Sradh of one's self, that is, Atma
Sradh by Swam Atmavivekanand. |If the Prajapathiyesthi or
Biraja Hona cerenonies were performed, then it nust
necessarily give rise to the irresistible inference that
Swami At mavi vekanand nust have performed his Atnma. Sradh
before he was initiated as a chel a.

W are clearly of the opinion that the appellant Sr
Krishna Singh, inpleaded as defendant No. 5, was precl uded
fromcontending that his father Baikunth Singh, who on his
initiation by Swanmi  Sarupanand was baptised as Swani
At mavi vekanand, was not a Hi ndu sanyasi. On May 29, 1949 he
along with his brother brought a suit for partition, being
suit No. 389 of 1949 in the Court of Judicial officer
691
Chandaul i, against the other nmenbers of their famly. It was
alleged in the plaint:

"That the father of the plaintiffs has been a plan
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of religious bent of mnd. For that reason he having
left the property of his share in the spurdgi and
possession of his sons, plaintiffs Nos. 2 and 3, nore
than twenty years ago, left residing here and went
away. Thereafter he becane a sanyasi." Since then,
plaintiffs Nos. 1, 2 and 3 have been in possession and
occupation of the sane as of right and al so by way of
i nheritance.

"That on account of the renunciation nmade by the
father of the plaintiffs, the plaintiffs have becone
the principal tenant according to law and they have
been in possession and occupation of their share up to
this day."

(Enphasi s suppl i ed)

In the aforesaid suit, the appellant Sri Krishna Singh

appeared as D, PW 1 and in his deposition, Ext. 101, he
stated on oath .

"The land in dispute iis under ny tenancy. The name
of my father stands entered in our share. M father
died two nonths ago. After his becoming a Sadhu he
adopted the nane of Atmavivekanand. He has taken
sanyas. He used to live at Gadwadhar Bangla Kuti."

(Enphasi s suppl i ed)

In para 6 of his witten statement, the appellant while

denying that Swam’ Sarupanand founded any math at Garwaghat
averred:

"Sri Swami @ Swarupa Nandji ~was the Guru of Sr
Bai kunth Singh, ' alias Sri Swanm Atnma Viveka Nandji,
hence having regard to his old age and also with a view
of honouring him his name has been entered in gift
deed, dated 8-3-1935. In fact on the basis of the
aforesaid deed of gift, Sri Baikunth Singh-alias Sri
Swanmi Atma  Viveka Nandji acquired the property and has
been in exclusive possession thereof."

In para 7 he states:

"Sri Bai kunth Singh, alias Sri Swam Atnma Viveka
Nandji was a Grahast. He was Chhattri H ndu by caste.
He never took Sanyas nor did he denounce the world. The
real fact is that when Sri Swarupa Nandji, who was the
resident of Punjab, arrived at the -house of Sr
Bai kunth Singh, aforesaid, situate in Mauza Khuruhja
Par gana Maj huwar ,
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District Banaras, Sri Bai kunth Singh was inpressed by
him and wunder his influence becane religious minded.
He called himself as Swani Atna Viveka Nandji. He
believed only in the worship and Bhakte of his Guru. He
considered his Guru as God. He used to inmpart this very
teaching to his disciples, and devotees. He  never
renounced the G ahast Ashram No body ever gave him
Chadar Mahanthi. He never became the Mhanth of any
Math. Sri  Sarupa Nandji was also not the Dasnam . He
never took Sanyas."
That appears to be a case set up to defeat the plaintiff’s
claim Wen he was confronted with his admssion in the
plaint filed in the suit for partition, he disavowed
know edge of the fact of his father Bai kunth Singh having
becone a sanyasi. This was nothing but a time serving
st at ement.
In Chandra Kunwar v. Chaudhri Narpat Singh,(1) the
Judicial Commttee of the Privy Council observed:

"The proof of this adm ssion shifts the burden
because, as against the party making it, as Baron Parke
says in Slatterie v. Pooley: "Wiat a party hinself
adnmts to be true may reasonably be presuned to be so."
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No doubt, in case such as this, where the defendant is
not party to the deeds and there is therefore no
estoppel, the party nmaking the admission nay give
evi dence to rebut this presunption but unless and unti
that is satisfactorily done, the fact admitted nust be
taken to be established.™
It follows that admission of the fact that his father
Bai kunth Singh had become a sanyasi, shifted the burden on
the appellant to disprove that he was H ndu sanyasi .

There is direct oral evidence of the plaintiff
Har sewanand and of his witnesses PW 2 to 5, 7 to 10, 14 and
particularly that of  Swam Vi veksukhanand t aken on
conmi ssi on, about the plaintiff's initiation into the
ascetic order. Al these w tnesses have anply proved that
the particular cerenonies including Prajapathiyesthi and
Biraja Homa required in the 'Sant WMat’' fraternity were
performed when the plain tiff-was made a sanyasi. It is
amply proved by PW 1 to 10 .and 13 to 15 that Swam
At mavi vekanand had not only initiated himas his chela but
al so nomnated himto be the nmahant and that after his death
and in accordance with hi's wishes, he was given Chader
Mahanti on the occasion of the Bhandara of Swani
At mavi vekanand.
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The docurent Ext. 100, prepared by the 'Sant Mat’ fraternity
on this A occasion and the photograph Ext. 121, taken |ends
assurance to the testinony of these wtnesses that the
plaintiff Harsewanand was installed as the ‘mahant of the
math in accordance with the express desire of Swam
At mavi vekanand.

The learned Civil Judge-in his judgment observes: 'The
fact of Harsewanand being a sanyasi remai ns undoubted . His
finding that he was not a Hindu sanyasi was based upon the
view that under H ndu |aw nmere ’renunciation’ of the world
is not sufficient. Hence, ~he holds that a Sudra who
renounced the world and became sanyasi cannot be said to be
a Hindu sanyasi, as according to the H ndu Sastras no Sudra
can becone a sanyasi. The underlying fallacy lies in his
over-looking that the question had to be determned not
according to the orthodox view, but according to the usage
or custom of the particular sect or fraternity. It _is
needl ess to stress that a religious denom nation or
institution enjoys conplete autonony in the matter of 1aying
down the rites and cerenonies which are essential. W mnust
accordingly hold that the plaintiff was the wvalidly
initiated 1) chela of Swam Atnmavivekanand —and upon his
demise was duly installed as the mahant of Garwaghat Math
according to the tenets of his 'Sant Mat’ Sanpradaya.

There remains the question whether due to the death of
the 15 plaintiff Harsewanand during the pendency of the
appeal the suit brought by himabates in its entirety.

It is argued that the original plaintiff, Mthura Ahir
having filed the suit primarily to establish his persona
right to the office of mahant which entitled him to
possession of the property in suit, the suit abated on his
deat h. The cause of action on which the suit was instituted,
it is urged, was personal to the plaintiff, and in order to
establish that he had been duly and properly initiated as a
sanyasi and installed as a mahant, he had to plead and

establish all the necessary facts regarding his capacity to
become a sanyasi, his nomnation by his G@ru. and his
ultimate election or nomnation by the ' Sant Mat ’

Sanpradaya. The subnission is that these were facts specia
to the original plaintiff, and he having died, respondent
No. 1, Harshankaranand cannot claimany relie unless and
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until he also establishes all these facts in regard to his
claimto mahantship. The original cause of action, it is
said, has vanished with the death of the plaintiff and the
respondent No. 1, Harshankaranand had necessarily Il to
pl ead and establish a new set of facts. In substance, he

could not prosecute the cause of action as originally framed
and he could
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not succeed w thout materially altering the pleadings and
substituting another cause of action, which could very well
formthe subject matter of a separate suit.

It is argued that the nomnation of a person as a
mahant invests himwith a 'status’ and, therefore, capacity
to succeed to the office of mahant is an incident of that
status. It is said that the claim to mahantship is,
therefore, a personal right which does not survive the
plaintiff; any suit claimng such a status rmust abate on the
death of the plaintiff. Alternatively, the submission is
that if the Court cane to the conclusion that the plaintiff
had sued inhis capacity as a de facto nahant, it is obvious
that the cause of action would be personal to him and would
certainly not survive the plaintiff. In that event, the , J
suit rmust of necessity abate as a right claimed on the basis
of de facto ownershi'p cannot survive the plaintiff.

X X X X X

The question whether a suit abates in its entirety or
not upon the death of the plaintiff must necessarily depend
on the nature of 'the suit. This is not a class of case to
which the maxim ‘actio personalis noritur, cum persona
applies. The suit that the plaintiff Harsewanand brought was
for possession of the suit house which belonged to Garwaghat
Math, in his capacity as the mahant. On-denial of his title,
he pleaded that he was initiated as a chela by his Guru
Swam At mavi vekanand, the then nmahant, in 1937 and nomi nated
to be his successor and accordingly upon his demse on
August 23, 1949, had been duly installed as Mahant of the
Math by the 'Sant Mat’' Sanpradaya, i.e., by the Mahants and
Sanyasi s of the Bhesh and given Chader Mahanti according to
the tenets of fraternity. It was alleged that according to
the tenets of this particular sect, —-anyone, including a
Sudra, could be a sanyasi, and further that succession to
the office of mahant was fromguru to chela according to the
custom or usage prevailing in the sect. One of the issues on
which the parties went on trial was whether there was in
exi stence a math at Garwaghat, and if so, whether the house
in suit was an accretion thereto.

The High Court agreeing with the |earned Minsif has
upheld the plaintiff’s claim It was held that the house in
suit was acquired by Swam Atnmavivekanand from out of the
of ferings (Bhent) made by his disciples and, therefore, was
not his secular property, but was an accretion to the
Garwaghat Math. It has further been held that the plaintiff
Har sewanand was the wvalidly initiated chela of " Swam
At mavi vekanand and was duly installed as nahant of the math
after his death, by the 'Sant Mat’ fraternity according to
his wi shes. The defendants have been held to be rank
trespassers. The decree under
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appeal crystallizes the rights of the parties. The cause of
action did A not die wth the plaintiff. In the

circunst ances, the respondent No. 1, Harshankaranand, who
now clains to be the nahant, has the right to contest the
appeal as representing the math, being the de facto mahant,
for preservation of its properties.

X X X X X X
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According to the Hndu jurisprudence, a religious
institution such as a math is treated as a juristic entity
with a |egal personality capable of holding and acquiring
property. It therefore, follows that the suit instituted by
the mahant for the time being, on its behalf, is properly
constituted and cannot abate wunder the provisions of order
22 of the Code of Cvil Procedure, on the death of the
mahant pending the decision of the suit or appeal, as the
real party to the suit is the institution. The ownership is
inthe institution or the idol. Fromits very nature a math
or an idol can act and assert its rights only through human
agency known as a nmahant, shebait or dharnakarta or
soneti nmes known as trustee.

Jenkins C.J. in Babajirao v. Laxmandas(1l) defines the
true notion of a 'math’ “in the follow ng terns:
"Amath, Ilike anidol, is in H ndu Law a judicia

person capable of acquiring, holding and vindicating
| egal. rights, though of necessity it can only act in
relationto those rights ~through the nediumof sone
human agency. "
It follows that merely because the mahant for the time being
dies and is succeeded by another mahant, the suit does not
abat e.

The correctness of the decision in_ Ranswarup Das v.
Rameshwal Das(2) is thus open to question. It does not stand
to reason that when a suit is brought for possession by a
mahant of an asthal or Math. Or by a shebait of a debottar
property, and the defendant is adjudged to be a trespasser
such a suit should abate with the death of the mahant or
shebait. This would -inply that after a long drawn
litigation, as he-re, the new nmahant or shebait has to be
relegated to a separate suit. The definition of |I|ega
representative as contained in s.2(11) of the Code reads:

"(11) . "legal representative” means a person who
inlaw represents the estate of a deceased person, and

i ncl udes any person who interneddles with the estate of

the deceased and where a party sues or is suedin a

representative character the person on whomthe estate

devol ves on the death of the party so suing or sued."
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The general rule is that all rights of action and al
demands what soever, existing in favour of —or against a
person at the time of his death survive to or against his
| egal representative. In Mihammad Hussain v. Khushal o(1)
Edge C. J., while delivering the judgnment of the Full Bench
observed

"I have always understood the law to be that in
those cases. in which an action would abate upon the
death of the plaintiff before judgnent, . the ~action
woul d not abate if final judgment had been obtained
before the death of the plaintiff, in which case the
benefit of the judgnent would go to his  |ega
representative."

That, in our opinion, lays down the correct test.

In the instant case, the appellant hinself has,  of
course, without prejudice to his right to challenge the
right of the original plaintiff, Harsewanand, to bring the
suit, substituted the respondent No. 1, Harshankaranand, as
his heir and | egal representative, while disputing his claim
that he had been appointed as the nahant, as he felt that
the appeal could not proceed without substitution of his
nane. In his reply, the respondent No. 1, Harshankaranand
alleges that after the dem se of nahant Harsewanand he was
duly installed as the mahant of Garwaghat Math by the ' Sant
Mat’ fraternity. He further asserts that he was in
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possessi on and enjoynent of the math and its properties. The
fact that he is in nanagenent and control of the math
properties is not in dispute. The issue as to whether he was
so installed or not or whether he has any right to the
office of a mmhant, cannot evidently be decided in the
appeal , but nevertheless, he has a right to be substituted
in place of the deceased Mahant Harsewanand as he is a |l ega
representative within the neaning of s. 2(11), as he
indubitably is intermeddling with the estate. He has,
therefore, the right to conme in and prosecute the appeal on
behal f of the math.

In the result, the appeal nmust fail and is dism ssed
with costs.
S R Appeal dism ssed
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