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ACT:

Landl ord and Tenant-Tenant building on l'eased | and Ri ght of
pur chase- Whet her property-Wthdrawal of protection of non-
residential building to certain towns-Wether discrimnatory
or a restriction right of property-Meaning of Property
Madras City Tenants’ Protestant Act, 1921(111 of 1922), s.9,
as anended by Act XI X of 1955 and Act Xl Il of 1960-Constitu-
tion of India, Arts. 14, 19 and 31

HEADNOTE:

Each of the appellants in the two appeals who were tenants
of land in Tanjore on which non-residential prem ses had
been constructed by them applied to the Munsif under-s. 9
of the Madras City Tenants Protection Act, 1921 (111 of
1922) to have the respective sites conveyed to them after
fixing the sale price as contenplated by the Act. Pendi ng
the decision of he applications by the Minsif, the
protection and rights given to the tenants who had
constructed buildings on | eased and by the Principal Act was
withdrawn by Act Xl Il of 1960, in respect of non-residentia
buildings in Tanjore but with regard to the cities of
Madras, Salem Madurai, Coinbatore and Tiruchirappalli the
protection and rights were retained both as regards
residential buildings and non-residential buildings. The
appel l ants applied under Art. 226 of the Constitution to the
Hi gh Court of Madras praying for a nandanus directing the
Munsif to determine their applications under s. 9 of the
Principal Act as extended to the town of Tanjore by
Notification and the Act of 1955 ignoring Act Xl Il of 1960
which was inpugned as offending Arts. 14, 19 and 31 of the
Constitution. The High Court upheld the validity of the Act
followi ng the earlier decision of that Court.

Held that confining the protection to residential buildings
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only in the town of Tanjore while giving protection to
tenants of both residential and non-residential buildings in
t he ot her

283

towns was based upon real differences between Tanjore and
the other towns regarding the pressure on non-residentia
accommodat i on and ot her rel evant factors i ncl udi ng
popul ation and that the differentiation was related to the
object nanely protecting tenants of residential buildings
principally and also of nonresidential buildings where the
need was nost felt.

Shri  Ram Krishna Dalma v. Shri Justice S. R  Tendol kar
[1959] S.C R 279, Bhudan Choudhury v. State of Bihar
[1955] 1 S.C.R 1045 and The State of Wst Bengal. v. Anuwar
Ali, [1952] S.C R 284, referred to.

Hel d, further, that Art. 19(1) (f) guarantees both abstract
as well as concrete rights of property and that property has
the same meaning in Art. 19(1) (f) and Art. 31 (1).

State of West Bengal v. Subodh Gopal Bose [1954] S.C. R 587,
The Commi ssioner Hindu Religi ous Endowrents, Madras v. Sri
Lakshm ndra Thirtha Swamiar of Sric Shirur Nutt, [1954]
S.C.R 1005 and Chiranjit Lal" Choudhury v. Union of India,
[ 1950] 869, referred to.

Held, further, that [aw  under Art. 31 must be a valid |aw
and to be valid it nust stand the test of other fundanenta
rights including Art. 19(1) (f) of the Constitution

Kaval appara Kottarathil Kochuni v. State of Midras, [1960] 3
S.CR, 887 referred to.

Hel d, further, that the right to purchase property conferred
by a Statute is in.its naturethe sane as~ the right of
purchase conferred by contract and in neither event could it
amount to a right of property.

Maharana Shri Jayvantsi nghji Ranmalsinghji etc. 'v. The,
State of Q@ujrat, [1662] Supp. 2 S. C R 41 1.

Hel d, al so that the principal Act did not confer a right on
the tenant to the superstructure and therefore, the inpugned
Act did riot take away any such right.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Givil Appeals Nos. 228 and 229
of 1962.

Appeals fromthe judgnment and order dated June 26, 1961 of
the Madras Hi gh Court in W P. Nos. 829 and 833 of 1960.

A V. Viswanatha Sastri, G Ramaswani, J. - B. Dadachanji,
O C. Mathur and Ravinder Narain, for the appellants.
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S. Kot handarana Nayanar and M S. K, Aiyanyar,for/ the
respondent No. 1.

A Ranganadham Chetty and A. V. Rangam for Intervener No.
1 (iii both the appeals.)

R Thi agaraj an, for Intervener No. 2 (in C. A No. 228 of

1962) .
1962. Sept enber  26. The judgnent of the Court was
del i vered by

SUBBA RAQ, J.-These two appeals, on certificate raise the
same points and arise out of a conmon order made by the Hi gh
Court. of judicature at 'Madras in Wit Petitions Nos. 829
and 830 of 1960. Both of them may conveniently be disposed
of together.

The facts in Cvil Appeal No. 228 of 1962 are briefly as
follows : The first appellant is a limted conpany carrying
on transport business. The second appellant is its managi ng
director. The first appellant took over the business of
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Swam  Mdtor Service Conpany, of which the second appell ant
was the Managing Partner. |In his capacity as WMnaging

Partner of the said conmpany, the second appellant took a
| ease of a vacant site, being survey No. 2770, belonging to
the first respondent. After the first appellant took over
the business of the said partnership conpany’ including its
| easehold interest in the said site, the first respondent
recognized him ;is his tenant and was receiving the rent

from him It is alleged that the appellants constructed
many valuable structures on the said site. The first
responder i.e.,’ Sri Sankaraswanmigal Mitt, through its

trustee, filed a suit, O S. No. 103 of 1953, in the court
of the District Munsif, Tanjore. for evicting the appellant
conpany fromthe site; and on July 30, 1954 a conprom se-
decree for eviction was made therein giving six nmonth’s tine
for the appellant-conpany to vacate the site. The decree-
hol der filed an execution petition
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in the. said court against the first appellant for executing
the decree. Pending the execution petition, Madras Act X X
of 1955 was passed enpowering the State Governnent to extend
the Madras City Tenants’  Protection Act, 1921 (IIl of 1922),
hereinafter called the "Principal Act", to any rmunicipa
town by notification in the Fort St. CGeorge Gazette. In
exercise of the powers confer-red by Act XIX of 1955, the
CGovernment nade an order notifying the Town of Tanjore to
have cone within the purview of the Principal Act. Under
the provisions of the Principal Act, the appellants filed
Oiginal Petition No. 39 of 1956 in the said court for an
order directing the execution of a conveyance of = the said
site in favour of the conpany on paynent of a price fixed
by the court. Those proceedings took a tortuous. course
mainly, it is alleged, on account of obstructive tactics
adopted by the respondents in anticipation of ,-an expected
| egi sl ati on withdrawi ng the benefits conferred on tenants of
non-residential buildings in_ the  Town of Tanjore. As
anticipated the State Legislature passed Act Xl Il of 1960,
amendi ng the Principal Act : the effect of the anendnment was
to withdraw the protection given to tenants of non-resi-
dential buildings in the nunicipal town of  Tanjore and
certain other towns. Under the provisions of the inpugned
Act, proceedings instituted under the provisions of the
Princi pal Act relating to non-resi denti al buil di ngs
"situated in towns other than those ,preferred would abate.
The appellants filed a petition under Art. 226 of the
Constitution in the H gh Court of judicature at Madras for
the issue of a wit of mandamus directing the District
Munsif to dispose of the petition in accordance with the
provisions of s. 9 of the Principal Act, as it stood before
its anendnment by Act Xl Il of 1960.

In CGivil Appeal No. 229 of 1962 the subject nmatter is a
site, being survey No. 74, Railway Road, Tanjore belonging
to the first respondent to this
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appeal . The appellant’s father executed a | ease deed in
favour of the first respondent in respect of some parts of
the said site; the | ease deed contained a clause giving an
option to the tenant to renew the |l ease for a further period
of 10 years. It is alleged that the appellant’s father had
erected substantial structures at heavy cost on the site
even before the said | ease as he was in possessions of the
said site as a tenant under the predecessor of the first
respondent . After the expiry of 10 years, the appellant’s
father. exercised the option and continued to be in
possessi on of the property as tenant. The first respondent
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filed a suit (O S No. 315 of 1950) in the Court of the
District Mnsif, Tanjore, for evicting the appellant from
the property, and obtained a conprom se decree dated January
10, 1952. Under the conprom se decree the tenancy was
extended to 12 years from January 1, 1952 and after the
expiry of that period the first respondent was entitled to
execute the decree and take possession of the site after
renoving the superstructures. Subsequently as al r eady
noti ced, the provisions of the Principal Act were extended
to the Town of Tanjore. Thereupon the appellant’s father
filed O P. No. 43 of 1956 in the Court of the District
Munsi f, Tanjore, for an order directing the first respondent
to convey the site in his favour on paynent of the price to
be fixed by the court. As.in the first case, in this case
also the proceedings dragged on till the Act of 1955 was
passed. The appellant filed a petition under Art. 226 of
the Constitution in the H gh Court of judicature at Madras
for the issue of a wit of mandanmus directing the District
Munsi f, Tanjore, to dispose of the application in accordance
with the provisions of the Principal Act prior to its
amendment by Act Xl |1 of 1960.

In bot h the petitions the appellants attacked t he
constitutional wvalidity of Act XIlIl of 1960. The Hi gh
Court, by a comon order, upheld the
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constitutional validity of the said Act following the
decision of a, division Bench of  the sane Court, in
Suami nat han v. Sundara (1). These two appeal s, as
af oresai d, have been preferred on certificate issued by the
H gh Court.

M. A V. Viswanatha Sastri, |earned counsel  for the

appellants in both the appeals, raised before us the
follow ng points: (1) The 1960 Act infringes the fundamenta
right of the appellants under Art. 14 of the Constitution
for two reasons, nanely, (i) while the object of enacting
the 1960 Act was for safeguarding” tenants from eviction
from residential buildings, its provisions introduce a
classification bet ween non-residenti al bui | di'ngs in
different nunicipal areas and gives relief to tenants of
non-resi dential buildings in sone towns and refuses to give
the same relief to simlar tenants of such buildings in
other towns in the State and such a classification has abso-
lutely no relevance to the object sought to be achieved by
the Act; and (ii) the 1960 Act nakes a distinction between

non-resi denti al buildings in Mdras, Sal em Madur ai
Coi nbatore and Tiruchirappalli on the one hand and those in
other towns, including Tanjore, on the other ~and gives

protection to the tenants of such buildings in (the forner
group and denies the same to tenants of simlar buildings in
the latter group, though the alleged differences between the
two sets of localities have no reasonable relation- to the
object sought to be achieved, nanely, the protection of
tenants who have built substantial structures from eviction.
(2) The 1960 Act also offends Arts. 19 (1)(f) and 31(1) of
the Constitution as it is not a reasonable restriction in
the interest of the public on the proprietary rights
acquired by the appellants under the earlier Act X X of
1955.

M. Nayanar, appearing for the first respondents in both the
appeals, contends that ss. 3 and 9 of the Principal Act
could not be invoked by the appellants, as the | ease deeds
executed by themcontain a

(1) 1. L. R 1961 Mad. 976.
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clear covenant that they would vacate their lands within a
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prescribed period and as they had put up their buildings
subsequent to the execution of the | ease deeds. He sustains
the constitutional validity of the 1960 Act on the ground
that it neither offends Art. 14 nor Art. 19 of the
Consti tution.

M. A Ranganadham Chetty, appearing for the State of
Madras, to which notice was given, elaborates the second
contention advanced by |earned counsel for the respondents
by pl acing before us sone statistical data which, according
So him affords a reasonable basis for the classification

As regards the contention based on Art. 19, he contends that
the rights conferred under Act Xl X of 1955, nanely, right to
conpensation on eviction under s. 3 of the said Act and the
right to obtain a sale deed under s. 9 thereof, are only
analogous to a right to sue or a right to purchase a
property and they could not in any sense of the term be
equated with property rights.

Bef ore we consider the argunments, it would be convenient to
noti ce the scope of ‘the relevant provisions of the Principa

Act, Act XI'X of 1955 and Act XIIl of 1960. The Principa

Act, as —anended by Act XI'X of 1955, was enacted, as its
preanble shows, to give protection to certain classes of
tenants who in nunicipal towns and adjoining areas in the
State of Madras have constructed buildings on others’ |ands
in the hope that they would not be evicted so long as they
paid a fair rent for the land. The gist of the relevant
provisions of the Principal Act, as anmended by Act Xl X of
1955, may be stated thus: The Act applies to any building
whether it is residential or non-residential.  Every tenant
shall on ejectnment be entitled to be paid as conpensation
the value of any building, which my have been erected by
hi m and al so the value of trees which may have been ' pl ant ed

by him in a suit for ejectnent the court ~shall ascertain
the anmpbunt of conpensation payabl e
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by the landlord to the tenant and the decree shall direct

that the landlord shall be put in possession of the |I|and
only on paynment of the said amount in court w'thin the
prescribed tinme; if the landlord is unable or unwilling to
pay the conpensation within the prescribed tinme, ~he nay
apply for fixing a reasonable rent for the occupation of the
| and by the tenant; a tenant, who is entitled to
conpensati on and agai nst whoma suit for ejectnent has been
instituted, may apply for an order that the | andl ord may  be
directed to sell the land to himfor a price to be fixed by
the court, and thereupon the court shall fix the price in
the manner prescribed in s. 9 and direct the said amunt to
be paid to the landlord by the tenant within a particul ar
time and in default his application shall stand  disn ssed.
Not hing contained in the Act shall affect any stipulations
nmade by the tenant in witing registered as to the -erection
of buildings, in so far as they relate to buildings ‘erected
after the date of the contract : the provisions of the Act
apply to suits for ejectnment which are pending and in which
decrees for ejectnment have been passed but have not been
executed before the comng into force of the Act: vide ss.
2(1), 2(1-A), 3, 4, 6, 9 and 12 of the Act. It is,
therefore, clear that under the Principal Act tenants in the
Madras City acquired valuable rights which they did not have
before the said Act was passed. Prior to the Principal Act
a tenant of a land over which he had put up buildings for
residential or non-residential purposes was liable to be
evicted in accordance with law and his only right was to
renove the superstructure put up by himon the land before
del i vering vacant possession. But after the Principal Act,
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a tenant simlarly situated has an option to claim either
conpensation for the superstructure put up by him or to
apply to the court to have the land sold to him for a
consi deration to be fixed by it.
The Principal Act was amended by the Madras Act Xl X of 1955
enpowering the State Governnent
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to extend, by notificationinthe Oficial Gazette, the
protection given by the Principal Act to tenants of
any other municipal town in the State of Mdras and any

specified village within five niles of the City of Madras or
such nunicipal towns who have constructed buildings in
others’ Jlands with the hope that they would not be evicted
so long as they paid fair rent. 1In exercise of the power so
conferred, the State CGovernnent issued on March 28, 1956, a
notification extending the Principal Act to the nunicipa
town of Tanjore. ~The result of the notification was that
tenants  like the appellants who were tenants of |and over
whi ch 'they had put up non-residential buildings acquired a
right to ask for conpensation for the buildings so erected
on ejectnent —or to apply to court for directing the
decree-holder. to sell the land to the tenants after fixing
the price in the manner prescribed in the Act. This Act was
al so extended to  various other towns like Madur ai ,
Coi nbat ore, Sal em and Tiruchirappalli.
The Legislature again changed its m nd and passed Act Xl I
of 1960. By s. 3 of that Act the follow ng amendrments were
made in s. 2 of the Principal Act:

"(i) for clause (1), the following clause

shal | be

substituted, nanely:-

(1) "Bui l ding’ nmeans any building,  hut or
other structure, whether of masonry,  bricks,
wood, mud, nmetal ~or any other materi a
what soever - used-

(i)for resi denti al or non-residentia
purposes, in the Gty of Mdras, in the
nmuni ci pal towns of Coi nbatore, Madurai, / Salem
and Tiruchirappalli-and in any village wthin

five nmles of the Gty of Madras or ~of the
muni ci pal towns af oresaid and
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(ii) for residential purposes only, .in any
other area, and includes the appurtenance
thereto."

Section 9. Every proceedi ng pending before any
Court, other than a proceeding relating to any
property situated in-

(i)the City of Madras,

(ii)the nmuni ci pal t owns of Coi-nbat or e,
Madurai, Sal emand Tiruchirappalli, and
(iii)any village within five mles of the
Cty of Madras or of the nunicipal ‘towns
af oresai d,

on the date of the publication of this Act _in
the Fort St. George Gazette, and instituted
under the provisions of the Principal Act,
shall in so far as such proceeding relates to
non-residential buildings, abate, and al
rights and privileges which may have accrued
i medi ately before such date to any person in
respect of any property situated in any area
other than the areas referred to above by
virtue of the Principal Act, shall, in so far
as they relate to non-residential buildings,
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cease and determ ne and shall not be
enf or ceabl e:

Provided that nothing contained in this section shall be

deened to invalidate any suit or proceeding in which the
decree or order passed has been executed or satisfied in
full before the date nentioned in this section
The result of this anending Act in respect of non-
residential buildings in places other than the City of
Madras and the other specified nmunicipal tows is that al
proceedi ngs pending in courts in respect of those buildings
abated and the rights acquired by tenants under the 1955 Act
in respect of the said buildings are extinguished. The
rights, so far relevant to the present enquiry, which the
tenants
292
had acquired under the 1955 Act were: (i) they were entitled
on ejectnent to be paid as conpensation the value of the
buil dings erected by themor by their predecessorsin-in-
terest, (ii) the court before issuing a decree for eviction
shoul d " ascertai n the ampunt due to a tenant and the decree
for eviction. should be nade conditional on the payment of
the decree amount, (iii) in suits where decree for ejectnent
had been passed before the 1955 Act cane into force, a
tenant could file an application for ascertainnent of the
conpensation due in execution and for a fresh decree to be
passed in accordance with s. 4 of the Principal Act, and
(iv) he had also a right, at his option, to apply within the
prescribed time to the court for an order ‘directing the
landlord to sell theland to himfor a price fixed by the
court, whether a decree for ejectnent had or had  not been
passed. The tenants of non-residential buildings in places
other than the Cty of Madras and the ~specified nunicipa
towns lost the said rights after the 1960 Act cane into
force.
The first question is whether the 1960 Act, in so far as it
withdrew the rights conferred upon the tenants of @ non-
residential buildings in Tanjore, offends Art. 14 of the
Constitution, or whether it can be justified on the doctrine
of classification. The law on the subject is so well
settled that it does not call for an extensive restatenent
it would be enough if the relevant propositions in the
judgnment of this Court in Shri Ram Krishna, Dalma v. Shr
Justice S. R Tendol kar(1) are noticed, and they are
"(1) there is always a presunption in favour
of the constitutionality of an enactnment and
the burden is upon himwho attacks it to show
that there has been a clear transgression of
the constitutional principles
2 it must be presunmed that the |legislature
under stands and correctly appreci ates the need
(1) [1959] S. C R 279, 297-298.
293.
of its own people, that its laws arc directed
to problenms nmade mani fest by experience -and
that its discrimnation are based on adequate
grounds ;
(3) in order to sustain the presunption of
constitutionality the court may take into con-
sideration matters of conmon know edge,
matters of common report, the history of the
times and nmy assune every state of facts
whi ch can be conceived existing at the tinme of
| egi slation ; and
(4) while good faith and knowl edge of the
exi sting condi tions on the part of a
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| egislature are to be presuned, if there
nothing on the face of the law or
surroundi ng circunstances brought to
notice of t he court on whi ch
classification nmay reasonably be regarded

is
t he
t he
t he
as

based, the presunption of constitutionality

cannot be carried to the extent of a
hol ding that there nmust be sone undisc
and unknown reasons for subjecting cer
i ndividuals or corporations to hostile
di scrimnating | egislation.”
Al the said propositions are subject to the main princ
of <classification, nanely, that «classification nust
founded on intelligible differential and the differen
nmust have a rational relation to the object sought to
achieved by the statute in question ; and that
classification may be founded on different bases, such
geographical, or-according to objects or occupations or
like : see Budhan Chaudhry v. The State of Bihar(1l) and
State of West Bengal v. Anwar Ali Sarkar. (2)
Bearing the said well settled principles in nind, |let us
proceed to consider themin relation to the facts of
case. The first contentionis that the object of the Ac
to safeguard the tenants from eviction from residen
quarters, but it affords
(1) [1955] 1 S. C R/ 1045.
(2) [1952] S. C R 284.
294
protection to tenants of non-residential buildings in

Cty of Mdras, in._ the nmunicipal towns  of " Coinba
Madurai, Salemand Tiruchirappalli and in any village wi
five mles of the aforesaid City and nunici pal towns,
there is no rational rel ation between t he

classification and the object of the Act. The object of
Act, the argunent proceeds, isto protect the tenants
residential buildings, whereas the Act protects also
tenants of non-residential buildings in the aforesaid
and municipal towns. So stated the argunent appears to
pl ausi bl e, but a closer scrutiny reveals that the object
the Act is to protect not only tenants of residen
buil dings but al so of other buildings, though it is nma
conceived to protect the tenants of residential buildi
The following is the statement of objects and rea
attached to Act XIIl of 1960:
"*The Madras City Tenants’ -~ Protection
1921, was enacted with the wmain object
saf eqguarding the tenants from eviction
residential quarters. In consistence
this object it is proposed to restrict

application of the Mdras City Tena
Protection Act, 1921 (Madras Act |1l of 1
to residential buildings only."

It wll be noticed fromthe above that the main object

the Act is to safeguard ’'the tenants of resi den
buildings from eviction but it is not the sole object
that legislation. The objects of the 1960 Act only refe
the objects of the Principal Act. The objects and rea
of the Principal Act are givenin the Fort St. GCe
Gazette dated July 26, 1921, at p. 1491. The rel evant
of the objects reads thus :
“I'n many parts of the City of Madras dwel
houses and ot her buil dings have, fromtine
time, been erected by tenants on
belonging to others in full expectation
subject to
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295
paynment of fair ground rent, they would be
[ eft undisturbed in possession, notwithstanding
the absence of any specific contract as to the
duration of the lease or the terms on which
the buildings were to be erected. Recently
attenpts made or steps taken to evict a |arge
nunmber of such tenants, have shown that such

expect ati ons are likely to be
defeated.......... ... ... ... .. ...,
The Bill provides for the paynment of compensation to the

tenant in case of ejectnent for the value of any buildings
whi ch nay have been  erected by him or by his
predecessors-in-intercst. It also provides for settlenent
of fair rent at the instance of the landlord."
The object of the said Act was to protect the tenants not
only of dwelling houses'in the City of Madras but also of
other buildings  in that GCty. The provisions of the
Principal ~ Act” also, it is not disputed, apply both to
resi denti'al “and non-residential buildings. So too the 1955
Act. Therefore, when in the " objects and reasons" attached
to Act X1l of 1960 the authors of that Act stated that it
was enacted with the main object of safeguarding the tenants
from eviction fromresidential quarters, they were only
enphasi zi ng upon the mmin object but were not excluding the
operation of that Act to non-residential buildings. So it
is not correct to state that the object of the Act is only
to protect the tenants of residential buildings. There are
no merits in this contention
The nore serious contention-is-that there is no rationa
basi s for classifying the tenants of non-resi dentia
buildings in the City of Madras and the nunicipal towns of
Madurai, Goinbatore Salem and Tiruchirappalli and those of
simlar buildings in other towns like Tanjore. It is said
that if protection is necessary for the tenants of  non-
residential buildings in the said City and towns, the sane
protection is equally necessary for tenants of simlar
bui | di ngs
296
in Tanjore and other towns. To stateit differently, the
argument is that there are no intelligible differences
bet ween the non-residential buildings |located in the Cty of
Madras and the nunicipal towns of Madurai, Coinbatore, Sal em
and Tiruchirappalli and those situated in other towns. The
| earned judges of the High Court in Swam nathanv. Sundara
(1),which was followed in’ the present case, adverting to
this argument observed at p. 987
"It is apparent that having regard to. the
large population in the first five areas’ and
the large scale comercial activities in/these
areas, the Legislature thought fit that non-
residential quarters occupied by tenants on
| ands belonging to others should also be
offered relief frombeing evicted summarily
and arbitrarily."
This passage was criticized by learned counsel for the
appel lants and it was asked, what was the rel evancy between
the population of the different towns in the matter of
eviction of tenants fromnon-residential buildings ? The
popul ation of a town is not a relevant circunstance though
its density may be : the pressure on the buildings or on the
sites suitable for building purposes does not depend solely
upon popul ation without reference to the area available for
buil ding purposes, so the argunent proceeds. M. A
Ranganadhm Chetty, appearing for the state of Mdras,
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attenpted to place before us statistics to establish that
t owns preferred wunder. the Act are highly popul at ed
i ndustrial and conmercial centers of the State conpared to
other towns like Tanjore and, therefore, there woul d
necessarily be high pressure on non residential buildings in
the said localities and consequently a spate of evictions.
Before looking into the statistics it would be convenient to
notice the allegations nade in the affidavits. On behalf of
the State of Madras, J. Sivanandam Secretary to Government,
has filed an affidavit, wherein he says in paragraph 8

(1) 1. L. R 1961 Mad. 976.
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"*On facts the position is that these four
towns of Madurai, Tiruchirappalli, Salem and
Coi nbatore ranked the first four next to the
Cty of Madras in population, income and

conmer ci al “activities and a very |arge numnber
of ~ tenants had been enjoying the protection
afforded by the then existing provision of
this Act, in respect of residential and non-
resi denti al bui l-dings as well. It was
therefore thought that it would not be proper
to deprive these tenants of the protection in
respect of non-residential  buildings.
It may at once be 'noticed that the industrial potential of
the preferred towns is not specifically nentioned. But it
appears to us that the expression "comercial activities" is
used in a conprehensive sense so as to take ‘in industria
activities. This statenent is sought to be supported in the
affidavit by the proceedi ngs of rel evant authorities and the
correspondence that passed between the State and the Union
CGover nment s. The following extract  from the Sel ect
Conmittee’'s proceedings throws further |ight on the subject

................ on the reports received from
Col l ectors, the Act was extended to  certain
Muni ci pal iti es. But it was found that such
ext ensi on caused ' inconvenience to public
bodi es and other institutions which owned the
 ands inasmuch as they were not able "to get
sufficient returns fromthese to  carry .on

their activities under pr esent
conditions.......... ... ... However
it was represented that in the case of Madras
Cty such a restriction woul d cause
consi derable hardship to the |arge nunber of
smal | busi ness est abl i shnent s and t he

privilege and concession enjoyed by them over
such a long period should not be  interfered
with. Wiile the Gover nnent felt t he
reasonabl eness of this demand that inthe Cty
non-resi denti al bui | di ngs shoul d not be
excluded fromthe protection afforded by the
298

Act, they were of the viewthat in place where
the provisions were being extended they should
apply only to residential buildings."
B having regard to the wi shes of
certain Hon. menbers that not only in the Cty
but in other nunicipalities also there should
be no distinction between residential and non-

resi denti al buil di ngs, he (the Chai r man)
proposed to add the four nunicipalities of
Madur ai , Ti ruchirappal l'i, Sal em and

Coi nbatore, in sub-clause (1) of the proposed
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clause (1)."
These passages di sclose not only the | egislative objects but
also the political pressures for certain anendnents. But we
are not <concerned with the political aspects of t he
| egi sl ation but only wth its objects. The speci a
treatment given to the City of Midras and the other
specified town is based upon the fact that there are a
nunber of small business establishments in Madras and ot her
specified towns inplying thereby that there are not so nany

such establishments in other towns. The correspondence
bet ween t he Governnent of India and the Government of WMadras
throws light on this question. It is stated therein

"Most of ‘the tenancies of non-residentia
bui | di ngs whi ch enjoyed protection from
eviction ~are in the Gty of Madras and the
Muni ci pal towns of Madurai, Coinbatore’ Salem
and Tiruchirappalli which have been cl assed as
Speci al G ade or Sel ection G ade
municipalities on the basis of incone and
popul ation ;
“Thi s concession is- considered necessary
because in'the Cty of Madras and in the said
four Municipal towns there are a |arge nunber
of such tenants to whom denial of the
protection wll cause great  hardship. They
have been enjoying this protection for sone
time past and they have i nvested |arge suns of
noney in the hope
299
that they will not be evicted so long as they
pay the rent due."
Thi s agai n enphasi zes the fact that the preferred towns are
of special inportance and that conparatively a | arge ' nunber
of non-residential buildings are situated in the said Cty
and towns. G O No. 331, L. A, dated February 18, 1953
passed by the Governnment of Midras also shows the com
parative inportance of the saidtowns. It is stated therein

"They (Governnent) consider, however, that in
view of the size-and inportance

muni ci palities (Tiruchirappalli, Coi nbat or e
and Vijayawada) referred to above and al'so of
those of the Salem Minicipality, the four
nmuni ci palities stand distinctly apart fromthe
other first grade municipalities, excluding of
course Madurai Minicipality which stands in a
class by itself. The Governnent | accordingly
direct that with effect from 1-4-1953 the

nuni ci palities of Coi nbatore, Salem and
Tiruchirappalli And Vijayawada be classified
as sel ection gr ade

municipalities........ ... ... ... ... .... .
In the reply affidavit many of the factual assertions made
in the counter-affidavit have been denied. It is alleged
that the nunber of tenants of non-residential buildings who
enjoyed the benefit of the provisions of the Act in
muni ci pal towns |ike Tanjore, Vellore and Connors is also
large. It is denied that the preferred towns other than the
City of Madras have been enjoying the protection for a |ong
time, for the anending Act itself was passed only in 1955.
It is pointed out that the population of atown is irrele-
vant but density of population matters and that the density
of population in Tanjore, Coinbatore, Madurai and Salem is
the same. Qut of the allegations and counter-allegations

of

t he

thre
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the following facts enmerge (1) Madras is a city of |large
popul ati on and
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conmercial inmportance; (2) Mdurai is classified as a
speci al grade nunicipality and the municipalities of
Coi nbatore, Salem and Tiruchirappalli as selection grade
nmuni ci palities on account of their size and inportance: they
have conparatively | arger popul ation and conmer ci a

potentialities; (3) in the said tows there are a |large
nunber of nonresidential buildings; and (4) except for sone
vague avernents made in the reply affidavit, there is
nothing on record to establish that the nunber of non-
residential buildings in Tanjore conpares favorably wth
that in the preferred towns. These facts are, to sone
extent, supported by the statistical data furnished before

us from authorized Governnment publications. In ", Madras
District Gazetteers, Madurai" it is stated at p. 172:
"Madurai© is one of the very fewdistricts in

this “State in which a conparatively |large
portion of the popul ation, about 37 per cent.,
I'ives by i ndustri es, trade and ot her
avocations. | This is no wonder, seeing that
it has never had, in spite of irrigation
wor ks, any facilities 1ike Tanj ore for
absorbing the great bulk of its population in
agriculture. In fact it stands next to the
Coi nbat or e district in possessi ng a
consider abl e proportion of t he non-
agricul tural popul ation".
Though the statenent refers to the districtsas a whole, it
is well known that nost of the industries are -concentrated
in the municipal towns of Mdurai and Coinbatore. In
"I'ndia, 1962" the followi ng figures of population in sone
Towns of Madras State are given:

Madur ai .. 4,24,975
Coi mbat ore 2, 85, 263
Tiruchirappal li..... 2,49, 933
Sal em 2,49, 084
Tuticorin 1, 24,273
Vel l ore. .. 1,13, 580
301

Tanjore ... ... 1,10, 968
Nagercoil ... ..1,06,497

It is not necessary to pursue the matter further. it is true
t hat popul ation al one cannot be a basi s for t he
classification made wunder the Act, but concentration of
large population is generally found only in towns where
there are comerce and industries. Though it is possible
that a snmaller town with a | esser popul ation nay al so ' have
heavy industries and conmercial activities, that" is an
exception rather than the rule. But in this ‘case the
Gazetteer supports the avernment made by the State in the
affidavit that the municipal towns selected for preferentia
treatment are nore advanced comrercially than other towns in
the State. Though the Governnent, at the earlier stages ' of
this litigation or even before the 1960 Act was passed, did
not bring out these differences based upon comercial and
industry as prominently as its counsel now seeks to do
before wus, we cannot brush aside the argunment as an
afterthought. That apart, the Governnent of Madras was not
a party in the High Court and it had no opportunity to put
forward its case before that Court. On the basis of the
allegations made in the affidavit filed on behalf of the
State of Madras, supported as it is by the statistical data
furni shed before us, we hold that there are real differences
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between non-residential buildings in the tows of Madurai
Coi nbatore, Salem and Tiruchirappalli and those in other
towns of the Madras State which have reasonabl e nexus to the
obj ect sought to be achieved by the Act.
The nore difficult point is the inpact of Arts. 19 (1) (f)
and 31 (1) of the Constitution on the inmpugned provisions of
the Act. The relevant Articles of the Constitution read
t hus:

Article 19 (1) (f). Al citizens shall have

the right to acquire, hold and dispose of

property.

302

Article 31..(1). No person shall be deprived

of his property save by authority of |aw
To seek the protectionof either of these Articles it nust
be established that the tenants of residential buildings in
Tanjore had acquired a right to property, for unless they
had acquired such a right, the 1960 Act could not have
deprived 'them of such a right or inposed any restrictions
t her eon. The question, therefore, is whether the rights
created by the 1955 Act by extending the provisions of ss. 3
and 9 of the Principal Act to-such tenants had given them a
right to property. The argunent of |earned counsel for the
State of Madras may be sunmmarized thus: Art. 19(1) (f) deals
with abstract rights of property, while Art. 31 (1) with
concrete rights; under Art.31(1) thereis no limtation on
the power of the appropriate Legislature to nmake a |aw
depriving a person of his property; the only restriction in
the case of deprivation of property by a State is that it
can be done only by a statutory law, if so, on the
assunption that the Act of 1955 conferred a concrete right
of property on the appellants, they  have been validly
deprived of it by the 1960 Act- and,” therefore, no
fundanmental right of the appellant had been infringed; if,
on the other hand, the argunent proceeds, Arts. 19 (1) (f)
and 31(1) are both held to relateto concrete rights of
property, it would lead to two anonalies, nanely, (i) Art.
31(1) would beconme otiose, and (ii) as deprivation of
property cannot possibly be a restriction on the right to
hol d property, every law depriving a person of his property
would invariably infringe Art.19 and, therefore, ~would be
voi d. In support of his contentions he relies wupon - the
observations of Patanjali Sastri, C. J., and Das, J., as he
then was, in The State of Wst Bengal v. Subodh Gopa
Bose(1). In that case Patanjali Sastri, C J., nmade the
foll owi ng observati ons:

"*1 have no doubt that the franers of our

Constitution drew the same distinction and

cl assed
(1)...[1954] S. C R 587. 597.
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the natural right or capacity of a 'citizen
"'to acquire hold and dispose of property"
Wit h; other natural rights and freedons
inherent in the status of a free citizen -and
enbodies them in article 19(1), while they
provided for the protection of concrete rights
of property owned by a person in article 31."
These observations no doubt support |earned counsel’'s
contention, but this Court ina later decision in The
Conmi ssioner, Hindu Religious Endowrent’3, Madras v. Sri
Lakshm ndra Thirtha Swam ar of Sri Shirur Mutt(1l) considered
the sai d observations and renarked:
"This, it may be noted, was an expression of
,Opinion by the |learned Chief justice alone
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and it was not the decision of the court; for
out of the other four |earned judges who
together with the Chief justice constituted
the Bench, two did not definitely agree wth
this view, while the remaining two did not
express any opinion one way or the other
This point was not raised before us by the
Advocat e- General for Madras, who appeared in
support of the appeal., nor by any of the
ot her counsel appearing in this case. The
| ear ned At t or ney- Gener al hi nsel f stated
candidly that he was not prepared to support
the view taken by the late Chief justice as
nentioned above and he only raised the point
to get an-authoritative pronouncenent upon it
by the court.  In our opinion, it would not be
proper to express any final opinion upon the
point in the present case-when we had not the
advantage of any argunments addressed to us
upon it. W would prefer to proceed, as this
court has proceeded all along, in dealing with
simlar cases in the past, on the footing that
article 19 (1) (f) applies equally to concrete
as well asabstract rights of property."

(1) [1954] S. C. R 1005, 1020.
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Though' this Court has not~ finally expressed
its ‘opinion on the question raised, it has

poi nted out that it has proceeded all through
on the basis that Art. 19(1) applies equally
to concrete as well as abstract rights of
property. In Chiranjit Lal Chowdhuri v. The
Union of India(l), Mikherjea, J., as he then
was, held that the right to hold property
under Art. 19 (1) (f)meant the right to

possess as well as enjoy all the benefits
whi ch were ordinarily attached to ownership of
property. jagannadhadas, J., in The State of

West  Bengal v. Subodh Gopal Bose(2). dealing
with this point observed at pp. 668-669:
"To me, it appears, that article 19(1) (f),
whil e probably neant to relate to the natura
rights of the citizen, conprehends within its
scope al so concrete property rights. ~That, |
bel i eve, is how it has been general ly
understood without question in various cases
these nearly four years in this Court and in
the H gh Courts”.
The phraseology wused in Art. 19(1)(f) is wde and  prinma
facie it takes in its sweep both abstract and concrete
rights of property. To suggest that abstract rights of a
citizen in property cannot be infringed by the State but his
concrete rights can be, is to deprive Art. 19(1)(f) of its
real content. It would mean that the State could not make a
| aw decl aring generally that a citizen cannot acquire, hold
and di spose of property, but it could nake a | aw taki ng away
the property acquired or held by himand preventing himfrom
disposing it of It would nmean that the Constitution-nmakers
declared platitudes in the Constitution while they gave
unrestricted liberty to the Legislature to interfere wth
i mpunity with property rights of citizens. |If this neaning
was given to Art. 19(1)(f), the same neaning would have to
be given to other clauses of Art. 19(1) with the result that
the Legislature cannot make a |law preventing generally
citizens fromexpressing their views, assenbling peacefully,
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form ng associ ations, and noving

(1) [1950] s. C. R 869.

(2) [1954] S. C. R 587, 597.
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freely throughout the country, but can make a |aw curbing
their activities when they are speaking, when they are
assenbling and when they are noving freely in the country.

Such an intention shall not be attributed to t he
Constituent-Assenbly, wunless the Article is clear to that
ef fect. I ndeed, the words, as we have stated, are

conprehensive and take in both the rights. Though there is
no final expression of opinion by this Court on this
guestion, as has been pointed out, this Court and the Hi gh
Courts all through since the date of promulgation of the
Constitution proceeded on ‘the assunption that Art. 19
applied to both the rights. W hold that Art. 19 applies
both to concrete as well as to abstract rights of property.

It is said that if this construction be given to Art.
19(1)(f), 'Art. 31(1) would becone otiose. W do not see how

it becomes an unnecessary provision. Article 31(1) is
couched in_a negative form It says that no person shall be
deprived of his property save by authority of |aw In

effect it declares a fundanental right against deprivation
of property by executive action ; but it does not either
expressly or by necessary inplication take the law out of
the limtations inp limt in Art. 19(1)(f) of the Constitu-
tion. The lawin Art. 31(1) nust be a valid law and to be a
valid law it nust stand the test ~of other fundanental
rights. Al the ‘other points-urged in support of the
contention have been considered by this Court in Kaval appara
Kottarathil Kochuni v. The State of Madra’'s(1l), where it was
held that a | aw depriving a person of his property nust be a
valid law and, therefore, it should not infringe Art. 19 of
the Constitution. W have no reason to differ fromthe view
expressed therein. |ndeed that viewhas been followed in
| ater decisions. W, therefore, hold that a | aw depriving a
person of his property would be bad unless it anpbunts to a
reasonabl e restriction in the

(1) [1960] 3 S. C R 887.
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interest of the general public or for the protection of the
i nterests of Schedul ed Tri bes.

W now cone to the |last question, nanely, whether the 1960
Act deprived the appellants of their right in property. To
state it differently, the question is whether a tenant of a
non-residential building in Tanjore had acquired a right of
property under the 1955 Act and whether he was deprived of
that right or otherwise restricted in the enjoynent thereof
by the 1960 Act. The 1955 Act, as we have already noticed,
conferred two rights on such a tenant, nanely, (i) /every
tenant on ejectnment would be entitled to be paid as
conpensation the value of any building erected by him and
(ii) such a tenant against whoma suit in ejectment has been
instituted has an option to apply to the court for an order
directing the landlord to sell the land to himfor a price
to be fixed by the court. W are not concerned here wth
the rights conferred under s. 3 of the Act, for the sinple
reason that neither of the appellants clained a right
thereunder. Both of them have taken proceedi ngs only under
s. 9 of the Act and they have approached the H gh Court for
a wit of mandanus that the petition should be disposed of
under the provisions of s. 9 of the Act. This Court’s
opi nion on the question of the constitutional wvalidity of
the Act in so far as it deprived the appellants of their
right wunder s. 3 of the Principal Act is not called for
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that wll have to be decided in an appropriate case. The
gquestion that falls to be considered is whether the second
right, nanely, the right of a tenant to apply to the court
for an order directing the landlord to sell the land to him
for a price to be fixed by it, under s. 9 of the Principa
Act is a right to property. The law of India does not
recogni ze equitable 'estates. No authority has been cited
in support of the contention that a statutory right to
purchase land is, or confers, an interest or a right in
property. The fact that the right is created not by
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contract but by a statute cannot make a difference in the
content or the incidents of the right: that depends upon the
nature and the scope of the right conferred. The right
conferred is a right to purchase land. |If such a right
conferred under a contract is not a right of property, the
fact that such a right stems froma statute cannot obviously
expand /its content or make it any the |ess a non-proprietary
right. I'n our view, a statutory right to apply for the
purchase land is not a right of property. It is settled |aw
that a contract to purchase a property does not create an
interest in inmovable property. Different consideration nmay
arise when a statutory sale has been effected and title
passed to a tenant : that was the basis of the judgnent of
this Court in Jayvantsinghji v. State of GQujarat(1l), on
which M. Viswanatha Sastri relied. But we are not
concerned here with such a situation. It is-said that the
appel | ants have acquired a right under the 1955 Act to hold
and enjoy the buildings erected by them by exercising their
right to purchase the site of the said buildings and that
the i nmpugned Act indirectly deprived themof their right to
hold the said buildings. This argunment mxes up two
concepts, nanely, (i) the scope and content of the right,
and (ii) the effect and consequences of ‘the deprivation of
that right on the other properties of the appellants.
Section 9 of the Principal Act, extended by the 1955 Act,
only confers a right in respect of the land and not of the
superstructure. |If that Act held the field, the appellants
coul d have purchased the | and, but by reason of the 1960 Act
they could no | onger do so. Neither the 1955 Act conferred
any right as to the superstructure under s. 9 of the
Principal Act nor did the 1960 Act take that right away. |f
this distinction between the | and and the superstructure is
borne in mnd the untenability of the argunment would becone
obvi ous. The 1960 Act does not in any ~way -affect the
appel | ants’ fundanental right. Therefore, their prayer that
the District Minsif should be directed to proceed with the
(1)..[21962] Supp. 2 S. C R 41 1.
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di sposal of the applications filed by themunder s. 9 of the
Principal Act could not be granted.

In this viewit is not necessary to express our opinion on
the question whether the appellants., by reason of the
specific stipulation in their |ease deeds, would not  be
entitled to any relief even under the 1955 Act. In the
result, the appeals fail and are dism ssed with costs. e
hearing fee.

Appeal s di sni ssed




