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ACT:

Banki ng Compani es Act, 1949 (X of 1949) as amended by Act
LIl of 1953, ss. 45-A, 45-B, 45-C-Displaced Persons (Debts
Adj ustnent) Act, 1951 (LXX of 1951), ss. 3, 28-Overriding
effect as against all other |aws-Purpose and policy of the
two Acts-Tribunal \ under Act LXX of 1961-Wether a Court-
Transfer of proceedings under s 45-C of ‘the Banking
Conpani es Act-Period of limtation

HEADNOTE

The appellant, a displaced person, bad a fixed deposit in
t he Lahore Branch of the respondent Bank which had its
head-of fice at Sina, and he al'so had at the tinme a cash-
credit account in the Bank. As the Bank refused to pay the
amount of fixed deposit on its maturity but adjusted -it

towards part paynent of the anpbunt said to be due from him
he filed an application to the Tribunal at Banaras under _s.
4 of the Displaced Persons (Debts Adjustrment) Act, 1951,
claimng the ambunt of the fixed deposit as a debt due from
the Bank. During the pendency of the application there were
proceedi ngs taken for w nding up the Bank in the H gh Court
of Punjab. On the 3rd January 1953 a decree was passed by
the Tribunal and the appellant filed an application before
it for execution of the decree, which, ultimtely, was
transferred to the Bonbay Hi gh Court under the provisions of
the Code of Civil Procedure. The appellant’s application
before the Bonbay High Court for the attachnment  of the
property belonging to the Bank and situate in Bonmbay was
ordered on the 18th June 1954. On the 26th June 1954 the
O ficial Liquidator of the Bank obtained an order from the
Punjab Hi gh Court purporting to be one under s. 45-C of the
Banki ng Conpani es Act, transferring to itself fromthe Court
of the Banaras Tribunal the proceedings before it for
execution of the decree obtained against the Bank by the
appel l ant, and subsequently the order of attachnent passed
by the Bonbay Hi gh Court was set aside by the Hi gh Court of
Punjab on the ground that (1) the provisions of the Banking
Conpani es Act as anended in 1953 had an overriding effect,
and that exclusive jurisdiction was vested in the Punjab
Hi gh Court notwithstanding anything in the Di spl aced
-Persons (Debts Adjustnent) Act, 1951 and (ii) there was a
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valid order of transfer to the Punjab Hi gh Court, of the
execution proceedings taken by the appellant in respect of
his decree. The appellant appealed to the Suprenme Court.
Held, that (1) in viewof the wde and conprehensive
| anguage of ss. 45-A and 45-B of the Banki ng Conpani es Act,
1949, as
604
amended in 1953, the proceeding to execute the decree
obt ai ned by the appellant fromthe Tribunal agai nst the Bank
and all other incidental natters arising therefrom are
within the exclusive jurisdiction of the Punjab H gh Court;
(ii) whatever may be the inter se position between the
provisions of the Bankinng Conmpanies Act and those of the
Di spl aced Persons (Debts Adjustnent) Act in so far as such
provisions relate to displaced debtors, the jurisdiction
clearly and definitely vested in the High Court by the very
speci fic and comprehensive wording of s. 45-B of the Banking
Conpanies Act cannot be said to be overridden or displaced
by anything in the D splaced Persons (Debts Adjustnent) Act,
in so far as they relate to displaced creditors;
(iii) the Tri bunal which is to exercise the jurisdiction
for executing the decree in question is a "court” within the
meani ng of s. 45-C of the Banking Companies Act, whatever
may be its status when it passed the decree as a Tri bunal
(iv) having regard tothe schene and policy of ss. 45-B and
45-0 of the Banki ng Conpanies Act, in respect of pending
matters which have not been brought to the notice of the
Court by the Liquidator within three nonths, there is
nothing to prevent ‘the Court  exercising its power of
transfer at such tinme when it is brought tothe notice of
the Court.

JUDGVENT:

Cl VI L APPELLATE JURI SDICTI ON: Civil “Appeal No. 313 of 1955.
Appeal by special |eave fromthe (judgnent and order dated
the 12th May 1955 of the Punjab Hi gh Court at Chandigarh in
Li qui dati on M scel |l aneous No. 72 of 1954.

J. B. Dadachanji. and Ranmeshwar Nath, for the appellant.
M C. Setalvad, Attorney-General for India and Ratanla
Chow a, for the respondent.

1956 May 9. The Judgnent of the Court was delivered by
JAGANNADHADAS J. -This is an appeal by special |eave against
an order of the H gh Court of Punjab dated the  12th~ My,
1955, in the follow ng circunstances.

The appellant was a resident of Lahore who came over to
India in or about Novenber, 1947, and took up residence at
Banaras as a di spl aced person. He
605
had, prior to the 15th August, 1947, a fixed deposit of Rs.
1,00,000 in the Lahore Branch of the Sima Banking and
Industrial Co. Ltd. (hereinafter referred to as the Bank)
which had its head-office at Sima. He had also at the tine
a cash-credit account in the Bank. The fixed deposit
matured in 1948. The Bank did not pay the anbunt to the
appellant in spite of repeated demands but seems to have
adjusted it towards part paynment of a sumof Rs. 4,00,000
which is alleged to have been due fromthe appellant to the
Bank in his cash-credit account and which the appellant
di sputed and deni ed. On the 7th Novenber, 1951, the
Di spl aced Persons (Debts Adjustnent) Act, 1951 (LXX of 1951)
was passed providing certain facilities and reliefs to
di spl aced debtors and displaced creditors. Section 4 of
that Act enmpowered the State Governnment to specify any civi
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court or class of civil courts, ,As the Tribunals having
authority to exercise jurisdiction under the Act for areas
to be defined therein. Section 13 of the Act enabled a
di splaced creditor claimng a debt fromany person who is
not a displaced person to make an application for recovery
thereof to the Tribunal having local jurisdiction in the
pl ace where the said creditor resides, and provided for the
purpose a special limtation of one year fromthe date when
the Act cane into force. Adnmittedly the appellant is a
di spl aced person, and the Bank is not a displaced Bank

within the meaning of those expressions as defined in the
said Act. Taki ng advantage of these provisions, the
appellant filed on or about the 24th April, 1952, an
application (Case No. | of 1952) to the Tribunal at Banaras
constituted under section 4 of the Act, clainmng the fixed
deposit anpunt of Rs. 1,00,000 as a debt due fromthe Bank

During the pendency of this proceeding there was an appli -
cation on the 27th  Decenber, - 1952, under the I ndi an
Conpanies’ Act, 1913 (VIl of 1913) in the H gh Court of
"Punj ab. by sone creditors for the winding up of the Bank

On the 29th Decenber, 1952, an ex parte interim order was
passed by the H gh Court under section 171 of the Indian

Conpani es Act staying proceedings in all suits and
appl i cati ons pendi ng against
606

the Bank, at the tine. The application-Case No. | of 1952-
filed by the appellant before the Banaras Tribunal was also
specified therein. '\ It would appear however that before the
order was conmmuni cated to the Tribunal, the said case before
it was disposed of and a decree was passed on the 3rd
January, 1953, against the Bank for the sum clained wth
future interest at three per cent. per annum On the 6th
January, 1953, the appellant filed an application before the
Tribunal for execution of the decree and it was nunbered as
Execution Case No. 8 of 1953. It appears that on or about
the 27th January, 1953, one M. D. D. Dhawan was appointed
by the Punjab Hi gh Court as a Provisional Liquidator of the
Bank. On the application of certain petitioning ‘creditors
in the winding up proceedi ngs, the H gh Court passed another
order under section 171 of the |ndian Conpanies Act on the
30t h January, 1953, staying execution of the decree against
the Bank obtained by the appellant. This order also -does
not appear to have been conmunicated to the Tribunal by the
Court. But the Tribunal was inforned generally about the
situation by a letter of the Provisional Liquidator ~dated
the 13th March, 1953. Thereby, the attention of the
Tribunal was invited to section 171 of the Indian~ Conpanies
Act which enacted that pending proceedings could not be
proceeded with except with the |leave of the Court. The
Tribunal was accordingly requested by this letter ~of the
Li quidator to stay further proceedings before it in Case No.
| of 1952. |In viewof this intimation, the Tribunal | passed
an order dated the 20th March, 1953, staying execution,
notw t hstanding a further application by the appell ant dated
the 16th March, 1953, to proceed with the execution. Onthe
21st March, 1953, the Provisional Liquidator filed an appea
in the Allahabad Hi gh Court against the decree of the
Tri bunal obtained by the appellant agai nst the Bank. That
appeal is said to be still pending. On the 24th Septenber,
1953, the winding up of the Bank was finally ordered by the
Conpany Judge and the Provisional Liquidator was appointed
as the Oficial Liquidator for the purpose.

607

It is said that as against this order of a single Judge,
there is a Bench appeal now pending in the H gh Court of
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Punj ab. At this stage the Banking Conpanies (Arendnent)
Ordi nance, 1953, (Ordi nance No. 4 of 1953), was pronul gated
on the 24th Cctober, 1953. This was repeal ed and
substituted, on the 30th Decenber, 1953, by the Banking
Conpani es (Anendnent) Act, 1953 (LIl of 1953). On the 17th
February, 1954, the appellant filed a further application
before the Tribunal asking that the execution case filed be-
fore the Tribunal on the 6th January, 1953, which was stayed
in view of the letter of the Liquidator dated the 13th
March, 1953, should now be proceeded with having regard to
the various reasons set out in that application. Curiously
enough two of the reasons alleged were (1) that section 171
of the Indian Conpani es Act was overridden and varied by
section 45-C of the Banki ng Conpani es (Anendnent) O dinance
(Act), and (2) that the Tribunal Under the Displaced Persons
(Debts Adjustnment) Act is not a Court and hence the stay
under section 171 of the Indian Companies Act or under
section 45-C of the Banki ng Conpani es Act has no application
to proceedi ngs pending before the Tribunal. The application
of the 17th February, 1954, above-nentioned al so prayed for
an order -to send the case for execution to the Bonbay High
Court on the ground that the Bank had property wthin the

local limts of thejurisdiction of the said H gh Court
against which it was intended to seek execution. On this
application, notice was issued to the Oficial Liquidator to
appear and show cause by the 24th- April, 1954, The

Li qui dator however did not appear. ~The Tribunal nade an
order on the 24th April, 1954, transferring to the Bonbay
Hi gh Court under section 39 of the Code of Civil Procedure
the said decree for execution: ~On the 8th June, 1954, the
appellant filed an application for execution before the
Bonbay High Court (Application No. 123 of 1954) and asked
for attachment and sale of the right, title and interest of
the Bank in certain shares and securities belonging to the
Bank and lying with the Central Bank of India Ltd., Bonbay
subject to the charge if

608

any on the said Bank. The attachnment was ordered on the
18t h June, 1954 and was affected on or about the 19th  June,
1954.

At this stage the O ficial Liquidator obtained an order _on
the 26th June, 1954, fromthe Punjab H gh Court purporting
to be one under section 45-C of the Banking Conpani es Act,
transferring from the Court of the Banaras Tribunal, the
proceedi ngs before it for execution of the decree in Case
No. 1 of 1952, obtained. against the Bank by the appellant.
It would appear that the Tribunal, on receipt of this order
informed the High Court by letter dated the 14th July, 1954,
that the execution proceedi ngs had al ready been transferred
to the High Court of Bombay and that no proceedings relating
to the execution case were at the tine pending before it.
Thereafter the Liquidator made an application dated the 28th
Cctober, 1954, to the Punjab Hi gh Court for setting aside
the order of the Bonbay Hi gh Court dated the 18th June,
1954, directing attachnment of the shares and securities be-
longing to the Bank in the possession of the Central .Bank
of India Ltd. Bonbay. The main grounds on which this
applicati on was nmade are-

(1) That the order of the Tribunal at Banaras in execution
Case No. 8 of 1953, transferring the decree for execution to
the Bonbay High Court nore than six nmonths after the passing
of the winding up order, wthout obtaining |eave from the
Punj ab Hi gh Court,was null and voi d.

(2) That the proceedings taken in execution against t he
Bank in the Bonmbay High Court were also null and void in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 15

vi ew of sections 171 and 232 of the Indian Conpani es Act.
(3)That in view of the Banking Conpanies (Amendnent) Act,
1953, it is only the Punjab H gh Court that has exclusive
jurisdiction to entertain and decide all clainms between the
Bank and the appellant and to deal wth the execution
proceedings initiated by the appellant against the Bank

(4) That the execution proceeding was in fact transferred by
the Punjab Hi gh Court to itself by its order dated the 25th
June, 1954, and all questions

609

arising therefromhave to be dealt with and di sposed of by
the Punjab Hi gh Court itself.

The appel |l ant contested this application in the Punjab Hi gh
Court on various grounds. The mmin contentions were-

(1) That the provisions of the Banking Conpanies Act could
not override the provisions of the Displaced Persons (Debts
Adj ustnment) Act, 1951, and that the proceedi ngs thereunder
are not  affected by the Banking Compani es Act.

(2) That in any case there was no valid order of transfer to
the Punjab H gh Court of the execution proceeding relating
to the decree obtained by himagainst the Bank in the
Banaras Tri bunal .

These contentions were negatived by the Punjab H gh Court.
It was held that the provisions of the Banking Conpani es Act
of 1953 had an /overriding effect and that excl usi ve
jurisdiction was vested thereby in the appropriate High
Court notwithstanding anything in. the Displaced Persons
(Debts Adjustrment) Act, 1951. It was also held that there
was a valid order of transfer to the Punjab H gh Court, of
t he execution proceedings taken by the appellant in respect

of his decree. It was therefore held that the ‘order of
attachrment obtained by the appellant fromthe Bonbay Hi gh
Court was invalid. The said order~ was  accordingly set
aside. It is against this order that the present appeal has

been brought.

Both the above contentions have “been strenuously urged
before us on behal f of the appellant and equally strenuously
opposed on behal f of the Bank. The |earned Attorney-Cenera
for the Bank placed reliance on section 232 of the /Indian
Conpanies Act at the forefront of his-argunent and  pointed
out that under the said section no attachment could have
been made without |eave of the Court when the Bank was in
the process of being wound up by order of the Court. On the
other side it has been suggested that neither section 171
nor section 232 of the Indian Conpani es Act are applicable
to these proceedings in view of the Banking Comnpani es Act as

amended in 1953. Thi s suggesti on, proceeds on a
m sconception and ignores
610

section 2 of the Banking Conpanies Act which specifically
provi des that the provisions of the Act shall be in-addition
to and not in derogation of the Indian Conpanies Act as
expressly provided. Hence no | eave under section 232 of the
I ndi an Conpani es Act havi ng been obtained, this mght have
been enough to di spose of the case against the appellant if
the order of attachnent had been set aside by the Bonbay
High Court itself, on the application of the Liquidator to
it. Since in this case the order to set aside attachnent
was passed by the Punjab H gh Court, the question has to be
gone into as to the jurisdiction of that Court to interfere
with the order of the Bonbay H gh Court or to declare it to
be wvoid. That jurisdiction can only be supported on the
view, that exclusive jurisdiction over the matter was vested
in the Punjab Hi gh Court, under the Banki ng Conpanies Act,
and that a wvalid order of transfer of the execution
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proceeding to the said Court had been nade in exercise of
the powers under that Act. These questions have, therefore,

to be dealt with.

On the facts above stated one matter is clear, viz., that
the attenpt of the appellant is to realise the amunt due to
him under the decree by getting at the assets of the Bank
which is under liquidation ignoring the purported adjustnent
of the deposit nade by the Bank towards its alleged dues
from himunder his cash-credit account. Hs proceeding to
execute the decree by attachnent is in substance an attenpt
to constitutes hinmself an independent preferential creditor.

So far as the decree is concerned, we wish to say nothing
about its validity or otherwi se since the matter is pending
in appeal before the Al lahabad Hi gh Court. VWat we are
concerned with nowis the proceeding in execution of that
decree and the appellant’s attenpt to get at the assets of
the Bank in satisfaction thereof. There can be no doubt
that,, apart from any argunent avail abl e under the D spl aced
Per sons (Debts Adjustnment) Act, 1951, which wll be
considered presently, the matters which nust necessarily
arise in _the course of such an execution proceeding are
matters which would directly fal

611

within the scope of section 45-B of the  Banking Conpanies
Act as anended in 1953 which runs as follows:

"The Hi gh Court shall, save as otherw se expressly provided
in section 45-C, have exclusive jurisdiction to entertain
and decide any clai mnmade by or against a banking conpany
whi ch is being wound up (including clainms by or against any
of its branches in lndia) or any application nade under
section 153 of the Indian Conpanies Act, 1913 (VI of 1913)
by or in respect of a banking conpany or any question of
priorities or any other question whatsoever, whether of |aw
or fact, which may relate to or arise in the course of the
wi nding up of a banking conpany, whether such claim or
guestion has arisen or arises or such application has been
made or is nade before or after the date of the order for
the wi nding up of the banking conpany or before or after the
conmencenent of the Banking Conpanies (Amendnent) Act,

1953".

There has been some faint argunment before us that the
guesti ons that arise in execution in this case and
particularly the question relating to attachnment which has
been effected by the Bonbay Hi gh Court, are not questions
which fall’ wthin the scope of section  45-B. In our
opinion this contention is so obviously untenable, in view
of the very w de and conprehensi ve | anguage of the section
that, it requires no nore than to be nentioned and rejected.
If, therefore, the proceeding to execute the decree obtained
by the appellant in this case and the clains and nmatters
whi ch nust necessarily arise in the course of that “execution
fall within the scope of section 45-B, the execution
proceeding in this case would prima facie be wthin the
exclusive jurisdiction of the H gh Court under section 45-B
subject to the two questions that have been raised in the
case which are (1) whether there is anything in the
Di spl aced Persons (Debts Adjustment) Act, 1951, whi ch
overrides this jurisdiction, and (2) whether in view of the
fact that the original execution application to the Tribuna

was made before the Banking Compani es (Arendnent) Ordi nance
and Act of 1953, cane into force., there has been any wvalid
order under section 45-C of

612

the Banki ng Companies Act by the Punjab High Court
transferring the pendi ng execution proceeding to it-
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sel f.

So far as the first of the above questions is concerned,
| earned counsel for the appellant relies on sections 3 and
28 of the Displaced Persons (Debts Adjustnment) Act, 1951.
Section 28 declares that the civil court which passed the
decree as a Tribunal shall be conpetent to execute it.
Section 3 runs as foll ows:

"3. Overriding effect of Act, rules and orders:Save as
ot herwi se expressly provided in this Act, the pro-visions of
this Act and of the rules and orders made thereunder shal
have effect notw thstandi ng anything inconsistent therewith
contained in any other law for the tine being in force, or
in any decree or order of a court, or in any contract
bet ween t he

parties"”.

On the strength of these sections |earned counsel for the
appel  ant argues that the jurisdiction, which the Tribuna
has wunder section 28 for executing the decree nust prevai
over the jurisdiction of the Hi gh Court in respect of this
matter under section 45-B of the Banki ng Conmpani es Act. On
the ot her hand, the respondent relies on section 45-A of the
Banki ng Conpani es Act, which runs as foll ows:

"The provisions of this Part and the rules made thereunder
shall have effect notw thstanding anything inconsistent
therewith contained in the Indian Conpanies Act, 1913 (VI
of 1913), or the Code of Civil Procedure, 1908 (Act V of
1908), or the Code of Criminal Procedure, 1898 (Act V of
1808), or any other law for the time being in force or any
instrument having effect by virtue of any such |aw but the
provisions of any such law orinstrument in'so far as the
sanme are not varied by, or inconsistent with, the provisions
of this Part or rules made thereunder shall apply to al
proceedi ngs under this Part".

Now t he question as to which of the provisions of these two
Acts has got overriding effect-in a given case, where a
particular provision of each is equally applicable to the

matter is not altogether free from difficulty. In the
present case, prima facie by virtue
613

of section 28 of the Displaced Persons (Debts Adjustnent)
Act the jurisdiction to execute the Tribunal’'s decree is in
the Tribunal. But it is equally clear that the jurisdiction
to decide any of the clains which nust necessarily arise in
the execution of the decree is vested in the H gh Court by
virtue of section 45-B of the Banking Conpani es Act. Each
of the Acts has a specific provision, section 3 in the
Di spl aced Persons (Debts Adjustnent) Act and section 45-A in
the Banki ng Conpani es Act, which clearly indicates that the

rel evant provision, if applicable, would have  overriding
effect as against all other laws in this behalf. Each being
a special Act, the ordinary principle that a special [|aw
overrides a general |aw does not afford any clear solution
in this case. In support therefore of the overriding effect
of the Displaced Persons (Debts Adjustment) Act of 1951  as
agai nst section 45-B of the Banking Conpanies Act, |earned

counsel for the appellant called in aid the rule that a
ater Act overrides an earlier one. (See Craies on Statute
Law, pages 337 and 338). He wurged that the Banking
Conpani es (Anendnment) Act of 1953 should be treated as part
of the 1949 Banki ng Conpani es Act and hence overridden by
the Displaced Persons (Debts Adjustnent) Act of 1951 and
relied on the case in Shamarao V. Parul ekar v. The District
Magi strate, Thana, Bonbay(1l) and on the passage therein at
page 687 which is as foll ows:

"The rule is that when a subsequent Act amends an earlier
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one in such a way as to incorporate itself, or a, part of
itself, into the wearlier, then the wearlier Act must
thereafter be read and construed (except where that would
| ead to a repugnhancy, inconsistency or absurdity) as if the
altered words had been witten into the earlier Act with pen
and ink and the old words scored out so that thereafter
there is no need to refer to the anending Act at all".

Now there is no question about the <correctness of this
dictum But it appears to us that it has no application to
this case. It is perfectly true as stated therein that
whenever an anended Act has to be

(1) (1952) S.OR 683

614

appl i ed subsequent to the date of the amendnent the various
unanmended provisions of the Act have to be read along with
the anended provisions as though they are part of it. Thi s
is for the purpose of determ ning what the neaning of any
particul ar provision of the Act as anended is, whether it is
in the unamended 'part or in the amended part. But this is
not the sane thing as saying that the anendnent itself nust
be taken to have been in existence as fromthe date of the
earlier Act. That would be inputing to the amendnent
retrospective operation which could only be done if such
retrospective operation i's given by the amending Act either
expressly or by necessary inplication. On. the facts of
that case the question that was considered arose in the
following circumstances. There was an order of detention
under the Preventive Detention Act of 1950. ‘That Act was
due to expire on the 1st April, ~1951. But there were
subsequent amendnents of the Act which extended the life of
the Act up to 1st Cctober, 1952. The anendi ng Act - provided
inter alia that detention orders whichhad been confirmed
previously and which were in force immedi ately before the
conmencement of the anending Act "shall continue to renain
in force for so long as the principal act is in force". The
question for consideration was whether this indicated the
original date of expire of the principal Act or the extended
date of the principal Act. The Court had no difficulty in

hol ding that it obviously related to the l'atter,
notwi thstanding that the principal Act was defined as
meani ng "Act of 1950". It was pointed out that the phrases

"principal Act" and "Act of 1950" have to be understood
after the anendnent as necessarily neaning the 1950 Act as
anended, i.e., which was to expire on the 1st Cctober, 1952.
In the present case what we are concerned with i's not the
meani ng of any particul ar phrase or provision of the Act
after the anmendment but the effect of the amendi ng
provisions in their relation to and effect! on ot her
statutory provisions outside the Act. For such . a purpose
the anmendnment cannot obviously be treated as having been
part of the original Act itself so as to

615

enable the doctrine to be called in aid that a later Act
overrides an earlier Act. On the other hand, if the rule as
to the later Act overriding an earlier Act is to be applied
to the present case, it is the Banking Conpanies (Amendnent)
Act, 1953,. that must be treated as the later Act and held
to override the provisions of the earlier Displaced Persons
(Debts Adjustnment) Act, 1951. It has been pointed out,
however, that, section 13 of the Displaced Persons (Debts
Adj ust ment) Act, uses the phrase "notw thstanding anything
i nconsistent therewith in any other law for the time being
in force" and it was suggested that this phrase is wide
enough to relate even to a future Act if in operation when
the overriding effect has to be deternmined. But it is to be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 15

noticed that section 45-A of the Banking Conpani es Act has
al so exactly the sane phrase. What the connotation of the
phrase "'for-the tinme being" is and which is to prevail when
there are two provisions |ike the above each containing the
same phrase, ate questions which are not free from
difficulty. It ;1s, therefore, desirable to determne the
overriding effect of one or the other of the relevant
provisions in these two Acts, in a given case, on much
br oader considerations of the purpose and policy underlying
the two Acts and the clear intendnent conveyed by the
| anguage of the rel evant provisions therein.

Now so far as the Banking Conpanies Act is concerned its
purpose is clearly, as stated in the heading of Part [II1l-A,
for speedy disposal of w nding up proceedings. It is a
per manent statutory neasure which is nmeant to inpart speedy
stability to the financial credit structure in the country
in so far as it nmay be effected by banks under |iquidation

It was pointed out in Dhirendra Chandra Pal v. Associated
Bank of Tripura Ltd.(1) that the pre-existing law relating
to the winding up of a conpany. involved considerable delay
and expense. This was sought to be obviated so far as Banks
are concerned by vesting exclusive jurisdiction in the
appropriate H gh Court in respect of all matters arising in
relation to or in the course of

(1) [21965] 1 S.C R 1098.

616
wi ndi ng up of the conpany and by investing the provisions of
the Banking Conpani es Act with an overriding effect. Thi s

result was brought about first by the Banking Companies
(Amendrment) Act, 1950 and |ater by the Banking Conpanies
(Anmendrent) Act, 1953.  Sections 45-A and 45-B-of Part 111
brought in by the 1950 Act vested exclusive jurisdiction in
the appropriate H gh Court to decide all clains by or
against a Banking Conpany relating to or arising ' in the
course of wnding up. But sections 45-A and 45-B of the
Par t [11-A substituted by 1953 Act are far nor e
conprehensive and vest not. nerely exclusive jurisdiction
but specifically provide for the overriding effect of / other
provi si ons al so.

Now, the Displaced Persons (Debts Adjustnment) Act is one of
the statutory measures neant for relief and rehabilitation

of displaced persons. It is nmeant for a tenporary situation
br ought about by unprecedented circunstances. I't is
possi ble, therefore, to urge that the provisions of such a
neasure are to be treated as being particularly special in
their nature and that they al so serve an inportant ~nationa
pur pose. It is by and large a neasure for the  rehabili-

tation of displaced debtors. Notw thstanding that both the
Acts are inportant beneficial neasures, each in its own way,
there are certain relevant differences to be observed. -The
first main difference whichis noticeable is “that the
provisions in the D splaced Persons (Debts Adjustment) Act
are in a large neasure enabling and not exclusive. There is
no provision therein which compels either a displaced debtor

or a displaced creditor to go to the Tribunal, if he is
satisfied with the reliefs which an ordinary civil court can
give himin the normal course. It is only if he desires to

avail himself of any of the special facilities which the Act
gives to a displaced debtor or to a displaced creditor and
makes an application in that behalf under sections 3, or
5(2), or 13, that the Tribunal’s jurisdiction cones into
operation. At this point it is necessary to notice the
further difference that exists in the Displaced Persons
(Debts Adjustnment) Act between applications by displaced
debtors and ap-




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 10 of 15
617

plications by displaced creditors agai nst persons who are

not displaced persons. So far as the applications by

di spl aced debtors are concerned, section 15 in terns

provi des for certain consequences arising, when t he

application is made to the Tribunal by a displaced debtor

under section 3 or section 5(2), i.e., stay of all pending

proceedi ngs, the cessation of effect of any interim orders
or attachnents, etc. and a bar to the institution of fresh
proceedings and so forth. But the terns of section 13
relating to the entertai nment of an execution proceeding by
the said Tribunal on a decree so obtained, do not appear to
bring about even the kind of consequences which section 15
contenpl ates as regards applications by displaced debtors.
Section 13 is, in terms, only an enabling section and
section 28 nerely says that "it shall be conpetent for the
civil court to execute the decree passed by it as a
Tri bunal™. They are not couched in ternms vesting exclusive
jurisdiction in the Tribunal. ~Watever, therefore, may be
the inter “se, ~position, in a given case, between the
provi si ons__ of 't he Banki ng Conpani es Act and the provisions
of the Displaced Persons (Debts Adjustnment) Act, in so far
as such provisions relate to displaced debtors, we are
unable to find that the jurisdiction so clearly and
definitely vested in the H gh Court by the very specific and
conprehensive wordi ng of section 45-B of the Banking Com
panies Act with reference to the matters in question, can be
said to be overridden or displaced by anything in the
Di spl aced Persons (Debts Adjustnent) Act, 1951, in so far as
they relate to displaced creditors.

It is also desirable to notice that so far as a claimof a
di spl aced creditor against a non-displaced debtor is
concerned the main facilities that seemto be available are
(1) the <claim can be pursued within one vyear after the
comencement of the Act (presumably even -though it may’
have been tine barred), (2) a decree can be obtained on a
nere application, i.e., wthout having to incur the
necessary expenses byway of court-fee which would be payabl e
if he had to file a suit, (3) the creditor has the facility
of getting his claimadjudicated upon-by a Tribunal which
has

80
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jurisdiction over the place where he resides, i.e., a place
nore convenient 'to himthan if be had to file a suit ~under
the ordinary law in which case he would have to file a suit
at the place where the defendant resides or  part of the
cause of action arises. There may also be a few other m nor
facilities. But what is necessary to notice is that' the
overriding provision of the Banking Conpani es Act, so far as
a displaced creditor is concerned, is substantially only as
regards jurisdiction. Section 45-A thereof, while providing
that the provisions of Part Il1-A and the rul es nmade there-
under shall have effect notwi thstanding anything in-
consistent therewith in any other law for the tine being in
force, specifically provides that "the provisions of any
such law in so far as the sane are not varied by or
i nconsistent with, the provisions of that part or rules made
thereunder, shall apply to all proceedi ngs under that Part".
Therefore, in the present case the overriding effect of
section 45-B of the Banki ng Conpani es Act deprives him only
of t he facility of pursuing his execution in t he
jurisdiction of the Tribunal. But there is no reason why he
should not get the benefit of other provisions, if any,
which rmay give himan advantage and are not inconsistent
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with any of the other specific provisions of the Banking
Conpani es Act. Having regard to all the above con-
siderations and the w de and conprehensive |anguage of
sections 45-A and 45-B of the Banki ng Conpanies Act, we are
clear that a proceeding to execute the decree obtained by
the appellant fromthe Tribunal against the Bank in Case No.
| of 1952 and all other incidental matters arising therefrom
such as attachment and so forth are matters wthin the
exclusive jurisdiction of the Punjab H gh Court subject to
the provisions of section 45-C of the Banking Conpani es Act
as regards pending matters. This leads us to the question
whether in terns of section 45-C there has been a valid
transfer of the execution proceeding to the Punjab High
Court.

Before dealing with this question it is necessary to notice
the argunent that section 45-C of the Banki ng Conpanies Act
has no application—-at all to a pro-
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ceeding pending before the Tribunal. The argunent is that
section. '45-C applies only to a proceeding pending in any
other Court -inmediately before the comencenent of the
Banki ng Conpanies (Anmendnent) Act. It is urged that the
Tri bunal under the Displaced Persons (Debts Adjustnent) Act
is not a Court. In support thereof the judgment of one of
the |earned Judges inParkash Textile MIls Ltd. v. Messrs
Muni Lal Chuni Lal{(1) has been cited to show that the
Tribunal constituted wunder this Actis not-a Court. The
guestion that arose in that case was a different one, viz.,
as to whether the Tribunal had the exclusive jurisdiction to
determne for itself the prelimnary jurisdiction on facts
and it is for that purpose the |earned Judge attenpted to
nake out that a Tribunal was a body wth a limted
jurisdiction, which limts were opento be determned by a
regul ar court when challenged. It is unnecessary for us to
consi der whether the view taken by the |earned Judge was
correct. No such question arises in this case and we are
quite clear that the Tribunal which is to exercise the
jurisdiction for executing the decree in question is "a
Court" wthin the scope of section 45-C of the Banking
Conpanies Act. Section 28 of the Displaced Persons (Debts
Adj ustnment) Act itself is reasonably clear on that point.
That section runs as foll ows:

"It shall be conpetent for the civil court which has been
specified as the Tribunal for the purposes of this Act to
execute any decree or order passed by it as-the Tribunal in
the same nmanner as it could have done if it were a decree or
order passed by it as a civil court”.

It is quite clear on the wording of this section that it is
a civil court when it executes the decree, whatever may be
its status when it passed the decree as a Tribunal. There
is, therefore, no substance in this argunent.

Now coming to the question whether there has been a valid
transfer of the execution proceedings to the Punjab  Hi gh
Court, there can be no doubt that the

(1) [21955] 57 P.L. R 107.
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execution proceeding filed by the appellant before the
Tribunal on the 6th January,’ 1953, continued to renain
pendi ng by the date when the Banking Companies (Amrendnent)
Act, 1953, <canme into operation. This appears from the
subsequent applications dated the 16th March, 1953, and the
17th February, 1954, which always relied on the earlier
application of the 6th January, 1953, as the nmamin pending
application. This application was, therefore, a pending
application for the purposes of section 45-C of the Banking
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Conpanies Act. The jurisdiction of the Punjab Hi gh Court
with reference to this execution proceedi ng nmust depend upon
whet her or not there was a valid order of transfer of this
proceeding to itself wunder section 45-C This section
contenpl ates, in respect of pending proceedings that (a) the
Oficial Liquidator is to make a report to the High Court
concerned within the tinme specified in sub-section (2)
thereof, (b) the High Court is to consider which out of
these pendi ng proceedings it should transfer to itself, and
(c) the High Court should pass orders accordingly. It
further provides by sub-section (4) thereof that as regards
such of the pending proceedings in respect of which no such
order of transfer has been nade the said proceeding shal

continue in the Court inwhichit is pending. It is wth
reference to these provisions that on the 23rd Novenber

1953, the Oficial Liquidator appears to have subrmitted a
report to the Punjab H'gh Court, requesting that certain
proceedi ngs nmentioned-in lists Aand B attached to the said
report shoul d be transferred to the H gh Court under section

45- C(3). List “A pertains to suits and List B to
appl i cations under the Displaced Persons 'Debts Adjustnent)
Act, 1951. It is pointed out that list B which shows an

application before the Tribunal under section 19 of the
Di spl aced Persons (Debts Adjustnent) Act, does not show the
execution application under section 28 of that Act then
pending in the Banaras Tribunal and with which we are
concer ned. It is strenuously urgedthat this shows that
there was no application for transfer of this proceeding to
the Punjab H gh Court and that, therefore, there could
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have been no transfer thereof and that accordingly by virtue
of section 45-C(4) of the Banking Conpanies Act t he
jurisdiction in respect of the execution proceedi ng
continued to be with the Tribunal.” It is urged that ' since
sub-section (4) of section 45-C enjoins that such proceeding
"shall be continued" in the Court in which the proceeding
was pending, there can be no question of any /transfer
thereafter. It is pointed out that the view of ‘the H gh
Court that there has been a valid transfer to itself is
based on an order passed on an all eged suppl ementary report
by the Liquidator on the 25th June, 1954, which -is beyond
the three nmonths’ time provided in section 45-C (2) and that

such an. order of transfer is invalid. It is also urged
that the transfer so nmade was wthout notice to the
appel | ant .

That there was in fact an order of transfer made by the
Punj ab Hi gh Court specifically of this execution ~proceeding
with which we are concerned admits of no doubt as a fact.
This is also admitted by the appellant in his application
for special |leave. The order itself is not before us nor
are the exact circumnmstances under which this order cane to
be nade, clearly on the record. So far as one can ' gather
from the papers before us the position seems to be ‘this.
VWhen the appellant filed his application to the Tribunal  on
the 17th February, 1954 (by which he asked that its order
dated the 20th March, 1953, staying execution proceedings
shoul d be vacated for reasons shown therein) notice to show
cause against it and for appearance therefor on the 24th
April, 1954, was sent to the Oficial Liquidator by the
Tri bunal . The O ficial Liquidator not having appeared on
that date, the Tribunal, as already stated, passed the order
as prayed for on the 24th April 1954, transferring the
execution to the Bonmbay High Court. It may be nmentioned at
this stage that an argunent has been advanced that the
Li qui dator, not having appeared on notice, can no | onger
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challenge the validity of the continuance of the execution
proceedi ng by the Tribunal and of the subsequent attachnent
by the Bonmbay Hi gh Court. The question, however, is one
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of jurisdiction depending on the validity of transfer made
by the High Court under statutory power. The argunent is
wi thout substance. To resune the narrative, the Oficial

Li qui dator on receiving notice, addressed a letter dated the
19th March, 1954, to the Conpany Judge of the Punjab High
Court nentioning the fact that he, received a notice from
the Banaras Tribunal to appear and show cause on the 24th
April, 1954. He nmentioned therein his doubt as to the
jurisdiction of the Tribupal to entertain the application
and requested that in order to avoid inconvenience and
expenditure an imediate transfer of the execution case
together with the appellant’s application to the Tribuna

for vacating the stay order should be made by the H gh Court
in exercise of the powers conferred on it by section 45-C of
the Act. On-this the | earned Judge appears to have passed
an order dated the 22nd March, 1954, issuing notice to the
appel | ant - for— appearance on the 2nd April, 1954, Thi s
appears to have been adjourned fromtinme to tinme and it
woul d appear that on the 25th June, 1954, to which date the
matter stood adjourned, the Liquidator - addressed another
letter to the Conpany Judge, which is referred to in the
record as the supplenentary report ~of ‘the Liquidator.
Therein he only narrated the entire history of the suit and
of the execution proceeding and the circunmstances which
rendered it necessary that an order of transfer. should be
made i medi ately. Probably this was meant for opposing any
further adjournment. It appears at any rate that it was on
this date that the order of transfer was passed. Al the
facts stated above can be gathered fromthe two letters of
the Liquidator dated the 19th March, 1954, and the 25th
June, 1954, and a further note of the Liquidator put up to
the Conpany Judge with reference to the letter dated the
14th July, 1954, received fromthe Tribunal which is all the
rel evant material included in the paper book before us. The
actual date of the note does not appear from the record.
Unfortunately neither the original order of the Judge nmade
on the report of the Liquidator dated the 23rd - Novenber,
1953, nor the order of

623

transfer relating to this particular case, which appears to
have been nmade on the 25th June, 1954, on the letter of the
Li qui dator dated the 19th March, 1954, are before us. W do
not know the exact terms in which those orders were nade and
the reason why no specific order of transfer was made on the
first report and why an additional order of transfer’ was
nade-as appears-so late as on the 25th June, 1954. In any
case the argunent on behalf of the appellant on this part of
the case seens to be based on a m sapprehension 'of the
facts. If, as appears, the order of the 25th June, 1954,
was made wth reference to the letter of the Liquidator
dated the 19th March, 1954, -a fact which appears ears to be
adnmtted by the appellant in para 16 of his application for
leave to appeal to this Court-and what is cal | ed
suppl enentary report dated the 25th June, 1954, was nothing
nore than bringing additional facts to the notice of the
Court by way of the history of the execution proceeding,
there appears to be no foundation in fact for the contention
that the order was nmade on a report filed beyond three
nonths provided under section 45-C(2) of the Banki ng
Conpani es Act. Sub-section (2) of section 45-C provides
that "the Oficial Liquidator shall, within three nonths
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fromthe date of the winding up order or the commencenent of
the Banki ng Conpani es (Anmendnent) Act, 1953, whichever is
later, or such further tinme as the H gh Court nay allow,
submit to the High Court a report containing a list of al
such pendi ng proceedi ngs together with particulars thereof”.
The letter of the Oficial Liquidator dated the 19th March
1954, is within three nonths of the comrencenent of the
Banki ng Conpanies (Amendnent) Act, 1953, which cane into
force on the 30th Decenber, 1953, and there is nothing in
subsection (2) of section 45-C that two or nore successive
reports may not be made within the prescribed period of
three nonths. It appears also from the papers above
referred to that notice was issued to the appellant wth
reference to this letter of the 19th March, 1954, of the
Li quidator to transfer the execution application to itself.
It appears to us, therefore,
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fromsuch record as is before us, that the contention of the
appel | ant ‘rai sing objection to the validity of the order of
transfer ' is untenable on the facts.’ Nor, are we satisfied
that even-if the facts as to how the order of transfer dated
the 25th June, 1954, ~caneto be nmade are shown to be
ot herwi se than above stated, there is any reason to think
that sections 45-C(2), (3) and (4) are to be construed so as
to nake the power of the Court to transfer dependent on the
filing of a report by the Liquidator strictly within three
nont hs. The various sub-sections, taken together seem to
inmply the contrary.  Section 45-C(1) definitely inmposes a
bar on any pending matter in any other court being proceeded
with except in the  manner provi ded t herein. The
jurisdiction of that other Court to proceed with a pending
proceeding is nade to depend on the fact that its  pendency
is brought to the notice of the appropriate H gh Court and
its decision, express or inplied, to leave it out ' wthout
transferring it to itself. Having regard to the schene and
policy of sections 45-B and 45-C of the Banking Companies
Act, it appears nore reasonable to think that in respect of
a pending matter which was not in fact brought to the notice
of the Court by the Liquidator within the three nonths,
there is nothing to prevent the Court exercising its power
of transfer at such tine when, it is brought to the notice

of the Court. It is, however, unnecessary to decide that
point finally in this case since, to gay the least, all the
facts and the requisite records have not been properly
pl aced before us. W have been asked to send for all the

rel evant records in order to ascertain the facts correctly
or to give an opportunity for the purpose. W do not think

it right to do so in the circunstances of this case. It is
necessary to point out, as admtted by the appellant in his
application for special leave that there has been an

application to this Court dated the 16th Cctober, 1954, for
the grant of special |eave specifically as against the order
of transfer of the Punjab H gh Court made on the 25th “June,
1954, but that application 'Was rejected. It
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has been suggested that while so rejecting, this Court |left
the mtter open. There is nothing to substantiate it.

Therefore, an argunent as to the invalidity of the order of
transfer cannot be entertained at this stage.

For all the above reasons we are satisfied that the view
taken by the High Court that it bad exclusive jurisdiction
in respect of the present natter and that there was a valid
transfer to itself by its order dated the 25th June, 1954,
is correct.

In the proceedings before the H gh Court a good deal has
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been nmde as to the alleged suppression of .material facts
by the appellant fromthe Bonbay High Court, in obtaining
the inmpugned order of attachment fromthat Court and the
| earned Judge’'s order also indicates that be was to sone
extent influenced thereby. It appears to us that the
al l eged suppression has no bearing on the questions that
arose for decision before the | earned Judge, on this appli-

cation. The | earned Attorney-Ceneral frankly conceded the
sane. W have been told that there has been sone
application for contenpt in the Court on the basis of the
al | eged suppression. We do not, therefore, wsh to say

anything relating to that matter which may have any bearing
on the result of those proceedings.

In the result this appeal is dismssed with costs.

Appeal dism ssed
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