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ACT:

Andhra Pradesh Public Enploynent (Regul ation of Age of
Super annuation) Act 1984 section 3(1) and Explanation |
(a').

Fundanental Rules Rule 56 (a) and Hyderabad Civi
Service Rules Rule 231.

HEADNOTE:

Enpl oyees - Age of superannuation - Change / of -
Amendnents effected by Odinance No. 24 of 1984 and section
4 (1) of Act 3 of 1985 - Whether constitutionally valid -
Fi xation of date and division of enployees into two class on
basis thereof - Whether permssible - VWether amenable to
judicial scrutiny - Age O Superannuation - Change of policy
or reversal of policy.

Constitution of India 1950, Article 14

Cl assification - Reasonabl eness of - Burden of proof on
State .

Interpretation of Statutes

Government department admnistering Act - Oficia
statenent of - Wet her rel evant for interpretation
| egislation to remedy wongs - Wonged persons - \Wet her can
be excl uded.

Practice & Procedure

Wit petition - Dismissal inlimni - Wether bar to
entertai nnent of another simlar wit petition

In the State of Andhr a Pr adesh t he age of
superannuation was 55 years to begin with, but in the year
1979, the Government raised the age to 58 years. In February
1983, the CGovernment  deci ded to reduce the age of
superannuation of its enployees from58 to 55 years, and
al so issued directives to local authorities and public
corporations under its control to do |likew se.

574

In order to give effect to the aforesaid policy of

reversal, the CGovernment  amended Rul e 56(a) of the
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Fundanental Rules and Rule 231 of the Hyderabad Civi
Services Rules by substituting the figure '55 for the
figure '58 and by nmaking a special provision that those who
had al ready attained the age of 55 years and were conti nui ng
in service beyond that age on 28.2.1983 shall retire from
service on the afternoon of 28.2.1983.

This was foll owed by another notification dated
17.2.1983 deleting the proviso to Rule 2 of the Fundanenta
Rul es which protected a civil servant against a change in
conditions of service to his detriment after he entered
service. The Andhra Pradesh Odinance No. 5 of 1983 was
promul gated regulating the recruitnment and conditions of
service of persons appointed to public service and posts in
connection with the affairs of the State of Andhra Pradesh
and the Oficers and servants of the Hi gh Court of Andhra
Pradesh Cl ause 10 of- the  Ordinance provided that every
Gover nnment enpl oyee, not being . a workman and not bel ongi ng
to Last Grade Service shall retire from service on the
afternoon of the last day of the nonth in which he attains
the age ‘of fifty-five years. In_ the case of Governnent
enpl oyees belonging to the Last Gade Service, it was
provi ded that they shall retire from service on the
afternoon of the |ast day of the nmonth in which they attain
the age of sixty years. Cause 18(1) provided that the
proviso to Rule 2/ of the Fundanental Rules shall be deened
al ways to have been onmitted.

I mredi ately after the notification reducing the age of
superannuation from 58 to 55 were issued, a llarge nunber of
CGover nirent enpl oyees, enpl oyees of public sect or
corporations, and teachers working under various authorities
filed wit petitions in_this Court as well as in the High
Court of Andhra Pradesh challenging the “vires of the
provi si ons reduci ng the age of superannuation

There was also a State w de agitation by affected
enpl oyees and on August 3, 1983 an Agreenent was arrived at
bet ween t he Governnent and the Action Committee of Enpl oyees
and Wrrkers. Cause (1) of the  agreenment provided that
provisoto F.R 2 wll be restored in respect of al
matters, except the age of superannuation retrospectively
and that the provisions of the Ordinance relating to the age
of superannuation will also be renoved after the judgnent of
the Suprene Court. The Agreenent, also, contained a
stipulation that it was not to be placed before the Suprene
Court either by the Government or by the enpl oyees.

575

The Andhra Pradesh Legislature enacted the Andhra
Pradesh Public Enpl oynent (Regul ati on of age of
Superannuation) Act No 23 of 1984 meking it applicable to
persons appointed to public service and posts . and  other
enpl oyees in any Local Authority, Houses of the /'State
Legi slature etc. On August 23, 1984 the Act was amended by-
the promul gation of the Andhra Pradesh Ordi nance No. 24 of
1984 providing that in s. 3(1) of the Act and in Expl anation
Il (a) the words ’'fifty-eight years’ shall be substituted
for the words 'fifty-five vyears’. The Andhra Pradesh
Ordi nance No, 24 of 1984 was replaced by Act No. 3 of 1985.
By sec. 2 of the Amending Act, the words 'Fifty-five years’
were substituted by the words 'fifty-eight years in Sec.
3(1) and Explanation Il(a) of the Principal Act.

Section 4 of the Anmending Act, which replaced C ause
3(1) of Odinance No. 24 of 1984 provided : that: "4(1) The

provisions of section 2 of the Act shall not apply to
persons who attained the age of superannuation pursuance of
the notifications issued....... or in pursuance of the

provi sions of the Andhra Pradesh Public Enpl oynent
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(Regul ati on of Age of Superannuation) Act 1984.... ..

During the pendency of the Wit Petitions in this
Court, several enployees of local authorities etc. otained
orders of stay from the H gh Court and were continuing in
service on the E date when the judgnent of the Supreme Court
was pronounced. After the pronouncenent of the judgnent of
the Supreme Court, the authorities sought to give effect to
the provisions of the Act and the Odinance by seeking to
throw out the enployees on the ground that they had
conpleted 55 years of age during the interregnum between
February 28, 1983 and August 23, 1984.

Sone ot hers who had conpleted 55 years between February
28, 1983 and August 23, 1984 but who had not conpl eted 58
years sought re-entry, notwithstanding the raising of the
age of superannuation from 55 years to 58 years. Their re-
entry was sought to be resisted on the basis of cl. 3(1) of
the Ordinance and s. 4(1) of the Amending Act. Those
enpl oyees who were sought to be renmoved from service or who
were denied re-entry into service On the ground that they
had attained the age of 55 years between February 28, 1983
and August 23, 1984 once again invoked the jurisdiction of
this Court under Article 32 and sought appropriate wits to
continue or to reinstate and continue themin service unti
they attain the age of 58 Years.
576

On 23.4.1985, a Division Bench of this Court, directed
that those Governnent servants who were in service prior to
April 1, 1985 and' who were renoved from service on account
of reduction in age, shall be reinducted in service, if the
posts from which each one was renoved was still vacant or
soneone was hol ding a tenporary change

On May 6/7, 1985 another Bench of this Court directed
that the aforesaid Order dated 23rd- April, 1985 shoul d be
i mpl enented to the extent that the posts from which the
enpl oyees were renoved are still vacant or where such post
was hel d tenporarily by others on pronotion under Rule 37 of
the A P. States Subordinate Service Rules.

Many persons claimng to have been appoi nted under Rule
10 or claimng to have been pr onot ed regul arly
notwi t hst andi ng the nention of Rule 37, filed wit petitions
questioning the orders of reversion with whichthey were
faced consequent on the aforesaid interimdirections of the
Court.

On behalf of the enpl oyees who had attai ned the age of
55 years between 28.2.1983 and 23.8.1984 It was contended
that the classification of these persons as a separate group
for the purpose of excluding them fromthe benefit of the
redressal of the wong tone to the and the relief given to
them by the amending Odinance and the Act, was an
unreasonabl e classification having no nexus whatever wth
the object of the legislation. It was urged that every
person who was in Government enpl oynment on 28.2.1983 was hit
by the reduction of the age of superannuation from58 to 55
years and when it was realised that a grievous wong hat
been tone which it was necessary to set right by reversing
the policy and such a policy decision having been taken
there was no reason to postpone effect being given to the
reversal of policy to an wuncertain date, nanely the
pronouncenent of the Judgnent by the Supreme Court and
thereby excluding fromthe benefits of the change of policy,
that group of persons who hat the m sfortune of attaining
the age of 55 years. It was further contended that severa
persons who were continuing in service by virtue of stay
orders obtained fromthe H gh Court, were also sought to be
sent away by the CGovernnent on the ground that hat they not
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obtained the orders of stay they would have retired from
service on having attained the age of 55 years ant this was
patently unreasonabl e.

On behalf of the State Governnment and Officers who were
promoted in the vacancies created by the retirenent of those
who
577
had attained the age of 55 years, it was subnmitted that
t here was no discrimnation whatsoever and that what the
CGovernment had done w nerely to classify those enpl oyees who
had ceased to be in service or who should have ceased to be
in service And refused to apply the increased age of
superannuation to them ‘Having gone out of service, there
was no question of their being eligible to the increased age
of superannuation and therefore, the classification was
perfectly reasonable.” It was  also urged that appointnents
and pronotions were nmade subsequent to the reduction of the
age of super annuati-on on regul ar basi s ant those
appoi nt nents aud pronotions ~ could not therefore be
di st ur bed.

N

HELD: [By the Court Per Chi nnappa Reddy, Bal akrishna
Eradi & Khalid, JJ.]

1. Cause 3 (1) of Odinance No. 24 of 84 and Section
4(1) of Act NO. /3 of 1985 be brought to conformto the
requirenents of Article 14 of the Constitution by striking
down or onmitting the word 'not’ from'those provisions. [615

g

2. In exercise of powers under Art. 32 ant 142 of the
Constitution the following directions given :

a. Al enployees of the Governnent, public Corporations

ant local authorities, who were retired fromservice on the
ground that they hat attained the age of 55 years by 28.2.83
or between 28.2.83 ant 23.8.84 -shall be reinstated in
service provided they would not-be conpleting the age of 58
years on or before 31.10.1984. [616 B-C -
b. All enployees who were conpelled to retire on February
28, 1983 and between February 28, 1983 and August 23, 1984
and who are not eligible for reinstatenment under the first
cl ause, shall be entitled to be paid conpensation equal to
the total enolunents which they would have received, hat
they been in service wuntil they attained the age of 58
years, less any anount they might have received. They w |1
be entitled to consequential retiral benefits. [616 D

c. Such of the enployees as have not been conpelled to
retire by virtue of orders of stay obtained fromthe High
Court or the Administrative Tribunal or who have actually
been reinstated in service pursuant to interimorders cf
this Court, shall be allowed to continue in service unti
they attain the higher age of superannuation. [616 F]

578

d. The reinduction of those enployees that have been A
conpelled to retire previously, wll put them back as
regards their seniority in precisely the sanme position which
they occupied before they were retired fromservice and be
entitled to all further consequential benefits. [616
e. The enployees who were retired and who are reinducted
will be entitled to be conpensated for the period during
whi ch they were out of service. [616 H

f. In the matter of reinduction of enployees who do not
attain the age of 58 years on or before 31st October, 1985
the CGovernment nay exercise an option not to reinduct then
provi ded the enpl oyees are paid the conpensation. [617 A]

g. The governnment is free to revert persons pronoted or
appointed to the posts held by persons who were retired on
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having attained the age of 55 years by 28.2.1983 or between
28.2.83 and 23.8.84 to the posts which they held on February
28, 1983 or on the dates previous to their pronotion or
appoi nt nent provided that they need not be so reverted, if
they woul d otherwi se be entitled to be pronoted or appointed
even if the other enpl oyees had not been retired consequent
on the lowering of the age of superannuation. [617 C

h. The Governnent shall be free to create supernunerary
posts whenever they consider it necessary 80 to do. [617 E]

i. Al paynent of conpensation to be made and conpl eted
bef ore Decenmber 31, 1985. |If for any reason the Governnent
finds itself wunable to a pay the entire ampunt at one tine
or within the tine fixed, the Government will be at liberty
to pay the anbunt in not nore than four instalments within
the tine stipulated. Where the enployees are awarded
conpensation, they npay apply to the concerned Inconme Tax
Oficer for relief under Section 89 of the Income Tax Act
read with Rule 21-A of the Incone Tax Rules. [617 F]

3a. The dismissal inlimne of the earlier Wit
Petition cannot possibly bar the present Wit Petitions.
Such a dismissal may inhibit the courts’ discretion but not
its jurisdiction. [615 D

3b. Even if sonme affected parties have not been
i npl eaded their nterests are identical wth and have been
sufficiently and well represented. The relief clained is of
a general nature and against the State and no particular
relief is clainmed against any individual party. [615 F]
579

3c. It is one thing to say that the Executive
CGover nient has no power to pass an order extending the
service of a Governnment  servant after he has retired from
service; it 1is altogether a different thing to say that the
State while nmaking a |aw raising the age of superannuation
cannot nmake an unreasonable classification to exclude sone
Governnment Servants fromthe benefit of the increased age of
superannuation. The classification nmust pass the dual test
of beating reasonable and related to the object of the
| egi sl ati on, besides not being arbitrary. It is not t open
tothe State to make an arbitrary classification first by
maki ng the date dependent on an uncertain event nanely, the
date of pronouncenent of the Judgnent by the Supreme Court
and next by making a |egislation excluding persons who had
attained the age of 55 years before the |egislation took
effect though the legislation itself was designed to undo
the wong already done to the very CGovernnent ~ enployees.
[604 F-605 A

3d. Wenever a law is made or whenever an action is
taken, It has to be with effect froma certain date but it
does not necessarily follow that the choice of the date is
not open to scrutiny at all. |If the choice of the date is
made burdensone to sone of those, the wong done to whomis
sought to be rectified by the law, it would certainly be
open to the court to exam ne the choice of the date of find
out whether it has resulted in any discrimnation. [605 (]

D.S. Nakara v. Union of India, [1983] 2 S.C R 165
referred to.

Bi shnu Narain Mshra v. State of Utar Pradesh & Os.

[1965] 1 S.C R 693, K Nagaraj & Os. v. State of Andhra

Pradesh A 1. R 1985 S.C. 551 and State of Assamv. Padma Ram
Borah A.1.R 1965 S.C. 473 distingui shed.
4. (a) As the judgnment was not pronounced for long, it
becarme i nperative for the Government to inplenent their
decision of their own accord and so they passed O dinance
No. 24 of 1984 and Act No. 3 of 1985 anendi ng Act No. 23 of
1984 by substituting 58 years for 55 years. Wile doing 80,
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unfortunately again, those that had suffered nost by being
conpelled to retire between 28.2.83 and 23. 8. 84 were denied
the benefit of the legislation by cl. 3(1) of the Odinance
and Sec. 4 (1) of Act No.3 of 1985. Now if all affected
enpl oyees hit by the reduction of the age of superannuation
formed a class and no sooner than the age of superannuation
was reduced, it was realist that injustice had

580

been done and it was decided that steps should be taken to
undo what had been done, there was no reason to pick out a
cl ass of persons who deserved the sane treatnent and excl ude
themfrom the benefits of +the beneficient treatnment by
classifying them as a separate group nerely because of the
delay in taking the renedial action already deci ded upon

[611 D-F]
4. (b) The action of the Governnment and the provisions
of t he | egi sl ation wer e pl ai nly arbitrary and

di scrimnatory. The division of  Government enployees into
two classes those who had already attained the age of 55 on
28.2.83 . 0on the one hand, and those who attai ned the age of
55 between 28:2.83 and 23.8.84 on the other and denying the
benefit of the higher -age of supernnuation to the forner
class is as arbitrary, as the division of CGovernnent
enpl oyees entitled ‘to pension in the past and in the future
into two classes, that is, those that had retired prior to a
specified date and those that retired or would retire after
the specified date, and confining the benefits of the new
pension rules to the latter class only. [611 G612 A

5. Legislations ‘to renedy ~wongs ought not to exclude
fromtheir purviewa few of the wonged persons unless the
situation and the circunstances nake the redressal of the
wong, in their case, either inpossible or 80 detrinental to
the public interest that the mschief” of the ' remedy
out wei ghs the nischief sought too be renedied. ' In the
instant case, there is no such inmpossibility or detriment to
the public interest involved in reinducting into service
those who had retired as a consequence of the |egislation
whi ch was since though to be inequitable and sought to be
renmedi ed [612 B- (]

6. The burden of establishing the reasonabl eness of ar
classification and its nexus wth the object of the
legislation is on the State. [612 D

7. W are governed by the Constitution and Constitution
nust take precedence over convenience and a judge nay nhot
turn a bureaucrat. It may be possible that in a given set of
ci rcunst ances, portentous administrative conplexity nay
itself justify a classification. But there must  be
sufficient evidence of that how the circunstances wll |ead
to chaos. Ups and downs of career bureaucrats . do not by
thenselves justify such a classification It nmay however be
of some consequence in the matter of granting relief. For
instance there would be really no point in reinducting an
enpl oyee if he has but a nonth or two to go to attain the
581
age of 58 years to retire. Reinduction of such a person.is

not likely to be of any use to the adninistration and may
i ndeed be detrinental to the public interest. It is found to
be wasteful. |In such cases as well as in cases where they

can’t be reinducted because they have al ready conpl eted 58
years by now, they cannot obviously be reinducted. The
obvi ous course is to conpensate themnnonetarily. [613 H 614
d

8. In Industrial Law back and future wages are awarded
on quite a large scale ant there is no reason why the sane
principle cannot be adopted. If as a rule private enpl oyers
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in such situations are asked to pay back wages, there is no
impedinent in doing so in the case of those that are
expected to be a nodel enployer i.e. the Governnent, public
corporations and | ocal authorities. [614 D

9. Wiere internal aids are not forthcom ng, recourse to
external aids are not ruled out. This is now a well settled
principle of nodern statutory construction. The 'Enacting
Hi story’ of an Act is relevant. It is the surrounding corpus
of public know edge relative to its introduction into
Parliament as a Bill, and subsequent progress through and
ultimte passing by, Parlianent. |In particular it is the
extrinsic material assuned to be within the contenpl ation of
Parlianment when it passed the Act. The history of how an
enactment is understood forns part of the contenporanea
exposition and may be held to throw light on the
legislature’s intention. The later history may, under the
doctrine that an act is always speaking, indicate howthe
enactnment \is regarded in the light of devel opnent fromtine
totinme. Oficial statenents by the Governnent departnment
adm ni stering an - Act, or by any other authority concerned
with the Act, may be taken into -account as persuasive
authority on the meaning of its provision. [591 A-D

10. Conmittee reports, Parlianentary debates, policy
statements and public utterances of official spokesman are
of relevance in statutory interpretation. But the comty,
the courtesy and respect that ought to prevail between the
two prime organs of  the State, the  Legislature and the
judiciary, require  the courts to nake skilled eval uati on of
the extra textual material placed before it and exclude the
essentially unreliable. Nevertheless the court, as naster of
its own procedure, retains a residuary right to adnt them
where, in rare cases, the need to carry out the legislator’s
intention appears to the court so to require. No rule
prevents the court frominspectingin private
582
what ever materials it thinks fit to ensure that it is well
i nfornmed. Were t hese mat eri al s constitute publicly
avai | abl e docunents, the court ‘takes judicial notice of
them The court has an inherent power to Jinspect any
material brought before it. This is to enable the court to
determ ne whether the materials is relevant to the point of
construction in question and if so whether it should be
admtted. This has to be done wth a degree of inhibition
and an anount of circunspection. 1591 E-QG

11. The history and the succession of events, the
initial lowering of the age of superannuation, the agitation
consequent upon it and the agreement that followed the
agitation clearly indicate that the object or Odi nance No.
23 of 1984 ant Act No 3 of 1985 was to undo the m schief or
the harm that had been done by the |owering of the age of
superannuation from 58 years to 55 years and to restore the
previous position. It was not a case of change of policy
consequent on change of social circunstances. It was not a
case of a change of policy to set right imediately the
recent wong perpetrated by a well intentioned but perhaps
ill thought nmeasure. It was not at all a case of reversal of
pol i cy because of changed circunstances. [591 H 592 B]

12. Wile it is a general rule of law that statutes are
not to operate retrospectively, they may so operate by
express enactnent, by necessary implication from the
| anguage inplied, or where the statute is explanatory or
declaratory or where the statute is passed for the purpose
of protecting the public against sone evil or abuse or where
the statute engrafts itself upon existing situations etc.
But it would be incorrect to call a statute 'retrospective’,
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"because a part of the requisites for its action is drawn
froma tinme antecedent to its passing". [614 G615 A]

RV. St. My, Witechapel [Inhabitants][1842] 12 O B.
120, referred to.

13. Unlike in the United Kingdom here in India we have
witten Constitution which confers justiciable fundamenta
rights and 80 the very refusal to make an Act retrospective
or the nonapplication of the Act with reference to a date or
to an event that took place before the enactnent nay, by
itself, create an inpermssible classification justifying
the striking down of the non retroactivity or not
application clause, as offending the fundanental right to
equality fore the law and the equal protection of the |aws.
1615 B]

583

[ Per V. Bal akrishna FEradi, J. concurring.]

Inis now well established by decisions of this Court
that the Government has full power to effect a change in the
age of super aunuati on cf its.  enpl oyees on relevant
consi derations. If in the exercise of such power the age of
superannuationis enhanced purely by way of inplenentation
of a policy decision taken by the Governnment, such
alteration can legally be brought about wth prospective
effect fromthe date of the conmrencenent of the operation of
the Ordinance, Act or Rule and no question of violation of
Article 14 or 16 of the Constitution will arise nerely
because the benefit of the change is not extended to
enpl oyees who have already retired fromservice. [618 D E

[Per V. Khalid, J. Concurring]

In matters relating to policy decisions the charge of
arbitrariness cannot be laid at the doors of the Governnent.
the Government have full powers to decide about the age of
retirement considering the various data avail able before it.
[619 F]

Renoving a word or adding words to a |legislative
enactment is an exercise, Courts have been repeatedl y warned
agai nst from enbarking upon. This guideline is one 'that has
to be respected by the Courts of Law. [620 F]

Normal Iy this Court will be disinclined to entertain or
to hear petitions raising identical points again where on an
earlier occasion, the matters were heard and di snmi ssed. Not
that this Court has no jurisdiction to entertain -such
Matters, but that it would nornmally exercise its discretion
against it. [621 C

In the instant case, the petitions .involve a serious

human probl em Enpl oyees of the State with limted
resources, who have been planning their future with a secure
feeling that they could work till the age of 58 years, have

overni ght, been robbed of their tenure, their aspirations
and future. They have becone the hel pless victins of certain
Swift nmoves on the political chess board. These swift noves
taken in a hurry wthout serious application of mind have
resulted in arbitrariness which has been forcefully
projected by the petitioners, This plea cannot be light
heartedly thrown overboard. Justice denmands that the
petitioners should be saved of their predicanent. This Court
has to share for the sorry state that has cone to pass in
the matter. The danage had been done and it can be repaired
only be extending

584
this Court’s powers to a section of enployee who deserves
synpathy and fair deal. The case is nore or less evenly

bal anced between the parties. The benevolent jurisdiction of
Article 142 (1) of the Constitution has therefore to be
i nvoked. [621-H 622 B. 621 F]
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K. Nagera p v. State of AP. AI.R 1985 S.C 551
Bi shnu Narain Mshra v. State of U P. and others, [1965] 1
S.CR 693 and D.S. Nakara v. Union [1983] 2 S.C R 165
referred to.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition Nos. 5447-5546 of
1985 etc. etc.

(Under Article 32 of the Constitution of India.)

K. K. Yenugopal, Shanti Bhushan, Govindan Nair, F.S.
Nari man, V.M Tar kunde, . Y. S. Chitale, P.P. Rao, S
Mar kandeya, Ms. S. Markandeya, D. Sudhakar Rao, K
Rankumar, Ms. Lalita Kohli, B. Kanta Rao, Qururaja Rao, G
Vedant ha Rao, K. K  Lahiri, R Karanjawala, Hardeep Singh
Anand, Ms. M Karanjawala, A T.M Sanpath, P.N Ranmalingam
B. Parthasarthi, HS  GQururaja Rao, Ms. Sheil Sethi,
Sudhendra Kul karni,~ R Venkataramani, A. Subba Rao, and S.
V. Deshpande for appearing Petitioners.

K. Subramanya Reddy, Advocate General of A P., KK
Venugopal , T.V.S. N Chari, ~ Naresh Mathur, K Rajendra
Choudhary, K. Shivra; Choudhary, A.S. Nanblar, G N Rao,
Attar Singh, Ms. @pta, B. Parthasarthi, S.Markandeya and
Ms. Markandeya for Respondents.

The foll owi ng Judgnents were delivered

CHI NNAPPA REDDY, J. Tossed about by the Executive, the
Legi slature and, we are sorry to say, by us the Judiciary)
too, and therefore, totally ~bew ldered, several civi
servants enpl oyees of  public sector corporations and
teachers working under various |ocal authorities are now
before us wanting to know where they stand and to what
Justice and relief they are entitled. In February, 1983, the
Government of Andhra Pradesh decided to reduce the age of
superannuation of its enployees from58 to 55 years. The
CGovernment al so issued directives to |ocal authorities and
public corporations wunder its control to do |like wi se. The
age of superannuation was in fact 55 years to begin wth.
But, earlier, in the year 1979, the Government of 'Andhra
Pradesh had raised the age of superannuation to 58 years,
presunmably, because of the increased average human | ongevity
in India,

585

the better health and nedical facilities available, the
i mproved standard of living, the usefulness in service of
experi enced enployees, t he enpl oyment situation and
potential and such other relevant considerations. But in
February 1983, the Governnent decided to reduce the age of
superannuation. In order to give effect to their policy of
reversal, i.e.. the policy of reducing the “are of
superannuation from58 to 55, the Governnent anended Rul e 56
(8) of the Fundanental Rules and Rule 231 of the Hyderabad
Cvil Services Rules by substituting the figure '55 for the
figure '58 and by maki ng a special provision that those who
had al ready attained the age of 55 years and were conti nuing
in service beyond that age on 8.2.1983 shall retire from
service on the afternoon of 28. 1983. The notifications by
whi ch these anmendnents were carried out were followed by
another notification dated 17.2.1983 deleting the proviso to
Rule 2 of the Fundanental Rules which protected a civi
servant against a charge of his conditions of service to his
detriment after he entered service. mis was followed by the
promul gation of the Andhra Pradesh O di nance No. 5 of 1983
regulating the recruitnent and conditions of service of
persons appointed to public service and posts in connection
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with the affairs of the State of Andhra Pradesh and the
officers and servants of the H gh Court of Andhra Pradesh.
Clause 10 of the O dinance provided that 'every CGovernment
enpl oyee, not being a workman and not belonging to Last
Grade Service shall retire fromservice in the afternoon of
the last day of the month in Wiich he attains the age of

fifty five years.” In the case of Governnent enployees
belonging to the Last Gade Service, it was provided that
they shall retire from Service on the afternoon of the | ast

day of the month in which they attain the age of sixty
years. Clause 18 (1) provided that the proviso to rule 2 of
the Fundamental Rules shall be and shall be deened al ways to
have been omitted. Now ‘inmediately after the notifications
reducing the age of superannuation from 58 to 55 were
i ssued, a |arge nunber of Government enpl oyees, enployees of
public sector corporations  and teachers working under
various |local authorities filed wit petitions in this Court
as well~ as in the Hgh Court of Andhra Pradesh chall enging
the vires of the provi si ons " reduci ng the age of
superannuation. After promnulgation of the ordinance, they
were permtted to anend the petitions to question the
appropriate provisions of the ordinance too. The petitions
inthis Court were heard at great length for several days by
Chandrachud, CJ, Pathak, J. and S. Mikharji, J. and Judgment
was reserved on 27.7.83. The judgnent was however pronounced
only on January 18, / 1985. The inmpugned provisions were

upheld and all the wit petitions were dismissed. In the
meanwhi | e nmuch
586

wat er had flown under the bridge. There were agitations and
agreenments. There were twi sts and turns of political power.
There were anendnents to the |egislation, once nore raising
the age of superannuation. Learned counsel informs us that
the subsequent events were brought to the notice 'of the
court and that a petition was also filed to anend the wit
petitions and to rai se additional grounds. The Court however
refused to take notice of the subsequent events and
proceeded to pronounce their judgnent with reference to a
situation which obtained several —nonths ago and’  which
situation stood considerably altered and had even becone
unreal by the subsequent march of events. It was a great
pity. Much confusion and heart-burning mght have been
avoi ded, as we shall presently see.

It is now necessary to nention in greater detail the
events that foll owed the reduction of the age of
superannuation from 58 to 55 years. W referred to
agitations and agreements. It appears that soon after the
reduction of the age of superannuation, there was a state-
wi de agitation by affected enpl oyees and on August 3, 1983,
an agreenent was arrived at between the Governnent of Andhra
Pradesh and the Action Committee of Enpl oyees and Workers in
Andhra Pradesh.

Clause (1) of the Agreenent is inportant and nmay be
usefully extracted. It is as foll ows:

Al provisions relating to Odinance 5 of 1983,

except t hose. rel ating to t he age of
superannuation, will be deleted at an early date.
Proviso to F.R2 will be restored in respect of

all matters, except the age of superannuation
retrospectively. The provisions of the O dinance
relating to the age of superannuation will also be
renoved after the judgnent of the Suprene Court,
provided that such renoval wll not adversely
effect the right of GCovernment as determ ned by
the Supreme Court judgrment to fix the age of
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super annuati on.

If the Suprene Court upholds the power of the

Covernment to reduce the age of superannuation

without referring to the provisions in the

ordinance and F.R 2, the entire ordinance will be

scrapped and F.R 2 will be restored.
This clause of the Agreenent shows that while the Governnent
was anxious to obtain a judgnment of the Supreme Court
securing their
587
right of ’'fix the age of superannuation’, they had also
real i sed that grave wong and injustice had been done to
its enployees by their earlier action in reducing the age of
superannuati on. They were anxious to undo the wong and do
justice to their enployees, while preserving their own power
to act in the future, if and when necessary. That apparently
was the reason why the Government agreed to scrap the whole
of the ~ordinance if the Supreme Court upheld the power of
the Government to reduce the age of superannuation and
further agreed to delete provision relating to the age of
superannuationin the ordinance, after the judgment of the
Supreme Court was pronounced. Cause (1) of the Agreenent
expressly provides that proviso to F.R 2 will be restored
in respect of all matters, except the age of superannuation
retrospectively. It is then followed by the sentence : The
provi si ons of the / ordi nance relating to the age of
superannuation will 'also be renoved after -the judgnent of
the Supreme Court.” The clear inplication appears to be that
the provisions of the ordinance relating to the age of
superannuation will also be —renoved in the sane manner as
the proviso to Fundanental Rule 2 i.e. restrospectively.
Q herwi se the agreenment woul d nake no sense. Those attain ng
the age of 55 years before judgnent was - pronounced woul d
just have to wal k out while those who did not would stay on
Surely their fate was not to hang on a date.

The Agreenent, however, contained a further  curious
stipulation that it was not to be placed before the Suprene
Court either by the Governnment or by the enpl oyees. Perhaps
the stipulation was intended to prevent the Suprenme Court
fromabstaining frompronouncing upon the —power ~of the
CGovernment to reduce the age of superannuation. Quite
obviously the Agreement contenplated that the judgnent of
the Supreme Court would be forthcom ng very soon. But that
was not to be.

There was considerabl e discussion at-the “Bar whether
the agreement contenpl ated and stipul ated restoration of 58
years as the age of Superannuation if the power of the
CGovernment to reduce the age of superannuati on was upheld by
the Supreme Court. The agreenent appears to us to be clear
and categoric and a reference to the pl eadi ngs denonstrates
that the Government also never doubted the enployees’
interpretation of agreement. In Para 2 (h) of the petition
in Wit Petition No. 3420-26 of 1985, the petitioners
assert ed,

"It is pertinent to point out that in the
i nterregnum between the Wit Petition being
admitted in this
588

Hon’ bl e Court and the judgnent being delivered a
State wide agitation took place in Andhra Pradesh
by the Non Gazetted enployees in the Andhra
Pradesh State Governnent in June and July 1983.
That agitation was for the purpose of denandi ng
inter alia that the retirenent age of the State
Covernment enpl oyees be restored to 58 years.
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Utimately, on 3.8.1983, an agreenent was arrived
at between the State Government and the Action
Conmittee of the Enployees and workers in Andhra
Pradesh by which it was agreed the State
CGovernment would restore the age of retirenent to
58 years if the Suprene Court upheld the State
Government’s Power to reduce the age of
retirement. The sai d agreenent which was a
detail ed agreenent entered into between the State
A. P. On behalf of the whomthe negotiations were
conducted by the then Chief Secretary Shri G V.
Ramakri shna, 1.A'S. and the Action Conmttee of
the enpl oyees ‘and workers, which Action Committee
represented 39 service organi sation."

To this the answer of the Governnent in their counter
was:

"I state with respect to paragraph 2 that this
paragraph deals wth narration of facts regarding
the circunstance under which the age of retirenent
was enhanced and the recomrendations of the Pay
Revi-si on Comm ssion etc. Hence they require no
conments. It is respectfully submitted that al
these rel evant facts have been taken into
consi deration by the Supreme Court while rendering
the judgment uphol ding G O M. NG 36 dt.
8.2.1983. In its judgnment since reported in [1985]
1 S.CC page : 524. Hence there-is no necessity
to traverse those facts once again herein."

and

"I further -state that it is not proper for the
petitioner to have filed the -agreenent reached
between the enployees Union and the 'state of
Andhra Pradesh as Annexure  to the Wit Petition
Under the |ast clause of the  Agreenent | reached
between the Enployees Union and the State of
Andhra Pradesh that the ~agreenent shall ' not be
pl aced before the Suprene Court by the Governnent
or the nenbers of the enployees associations.
Contrary to the provisions of the

589
agreement the petitioners have chosen to file this
agreement in support of their case and pl eaded for
enhancenent of the age of retirenent.

The Governnent’'s objection was not to the interpretation

pl aced upon the agreenment by the parties but to its being

brought to the notice of-the Court.

The Andhra Pradesh Legislature enacted the Andhra
Pradesh Public Enpl oynent (Regul ati on of Age of
Superannuation) Act No. 23 of 1984 naking It applicable to
all persons appointed to public services and posts in
connection with the affairs of the state, all officers and
other enployees working in any local authority, | whose
salaries and allowances were paid out of the Consolidated
Fund of the State, all persons appointed to the Secretariat
staff of the House of the State Legislature: and al
officers or enployees whole conditions of service were
regul ated by rules franed under the poviso to Art. 309 of
the Constitution i mediately before the comencenent of this
Act. Sub-section (3) of s. 1 stated 'Clause (i) of s. 7
shall be deenmed to have come into force on the April 29,
1983. Sections 3 (1) and (2) were as follows:

"3 (1) Every Governnent enployee, not being a
wor kman and not belonging to Last Gade Service
shall retire E from service on the afternoon of
the last day of the nonth in which he attains the
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age of fifty five years.
(2) Every Covernnent enployee not being a workman
but belonging to the Last Gade Service shal
retire from service on the afternoon of the |ast
day of the nonth in which he attains the age of
Ssixty years.
Expl anation I1(b) tos. 3 was to the followng
affect:
"(b) a Government enpl oyee who attained the age cf
superannuation but who was allowed to continue to
hold the post beyond that date, but virtue of a
stay order of a Court, shall be deenmed to have
ceased to hold the post and relieved of his charge
fromthe date of the judgnent disnmissing his
petition, irrespective of whether the charge of
the post was handed over or not as prescribed in
any rule or order of the Governnment for the time
being in force
590
On August. 23, 1984, the Andhra Pradesh Public Enpl oynent
[ Regul ation of Age of Superannuation Act No. 23 of 1984 was
amended by the promul gation of Andhra Pradesh O di nance No.
24 of 1984 providing thatin s. 3(1) of the Act and in
Expl anation Il (a), the words fifty eight years’ shall be
substituted for the words fifty five years. This was
obviously done to give effect to the agreenent of August 3,
1983 and to fulfil the pronise held out therein that the age
of Superannuation woul d be restored to 58 years. C ause 3(1)
of the Odinance is ‘the much disputed provision and it has
therefore, to be extracted in full. It is as follows:
"3(1) The provisions of this Odinance shall not
apply to persons who attai ned the age of
superannuation in pursuance of the notifications
issued in G OM. No. 36, Finance and Planning
(Finance Wng-F. R I..) ~Department, dated the 8th
February, 1983, or in pursuance of the provisions
of the Andhr a Pr adesh Public Enpl oynent
(Regul ati on of Age of ' Superannuation) Act, 1984,
as in force prior to the comencenent of this
O di nance.
Andhra Pradesh Ordinance No. 24 of 1984 was replaced by Act
No.3 of 1985. By Sec. 2 of the Anending Act, the words
"fifty five years’ were substituted by the words "fifty
eight years’ in Sec. 3(1) and Explanation Il (a) of the
Principal Act. Section 4 of the Anending Act which is nore
or less on the sane lines as h Cause 3(1) of the O dinance
says:
"4(1) The provisions of section 2 of this Act
shall not apply to persons who attained the age of
superannuation in pursuance of the notifications
issued in GOM. No. 36 Finance and Pl anning
(Finance Wng F.R1.) Departnment, dated the 8th
February, 1983, or in pursuance of the provisions
of the Andhr a Pradesh Public Enpl oynent
(Regul ati on of Age of Superannuation) Act, 1984,
as in force prior to the commencenent of this Act.
No expl anatory statenent acconpanying Ordi nance to. 23
of 1984 was brought to our notice. The statenment of Cbjects
and Reasons of Act No. 3 of 1985 was however placed before
US but it is not helpful to ascertain the reasons which | ed
the legislature to restore the age of superannuation to 58
years. |If nerely states that the Governnent considered it
necessary to raise the age of superannuation from55 to 58
years . But we are not
591
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al t oget her hel pl ess. Wer e i nternal ai ds are not
forthcom ng, we can al ways have recourse to external aids to
di scover the object of the legislation. External aids are
not ruled out. This is now a well settled principle of
nodern statutory construction. Thus ’'Enacting H story' is
rel evant: The enacting history of an Act is the surrounding
corpus of public know edge relative to its introduction into
Parlianment as a Bill, and subsequent progress through, and
ultimate passing by, Parlianent. |In particular it is the
extrinsic material assuned to be within the contenpl ation of
Parliament when it passed the Act. Again In the period
i Mmediately following its enactment, the history of how an
enactnment is understood forns part of the contenporanea
expositio, and nay be held to throw |ight on the |egislative
intention. The later history may, under the doctrine that an

Act is always speaking, -indicate how the enactnent is
regarded in the light —of developnent fromtinme to tine.
Oficial statement s by t he gover nient depart ment

adm ni steringan Act, or by any other authority concerned
with the Act, may be taken into. account as persuasive
authority -on the nmeaning of its provisions. Justice nmay be
blind but it is not to be deaf. Judges are not to sit in
sound proof roomns.

Conmittee reports, Parl i ament ary debat es, Pol i cy
statenents and public utterances of official spokesnen are
of relevance in statutory interpretation. But ’'the comty
the courtesy and respect that ought to prevail between the
two prime organs of \ the State, the legislature and the
judiciary’, require the courts to make skilled eval uati on of
the extra textual material placed before it and excl ude the
essentially unreliable. Nevertheless the court, as naster of
its own procedure, retains a residuary right to adnit them
where, in rare cases, the need to carry out the legislator’s
intention appears to the court so to require. No rule
prevents the court from inspecting in private whatever
materials it thinks fit to ensure that it is well inforned,
whether in relation to the case( before it or generally.
Where these materials constitute publicly avail able enacting
hi story, the court takes judicial notice of them The court
has an inherent power to inspect any material brought before
it. Erancis Bennien : Statutory Interpretation. This is to
enable the court to determine whether the mterial” is
rel evant to the point of construction in question, and if so
whether it should be adnmitted. This has to be done with a
degree of inhibition and an anount of circunspection

Here, the facts speak for thenselves. Res Ipsa
Loquitur. The history and the succession of events, the
initial lowering of the
592
age of the superannuation, the agitation consequent upon it
and the agreenent that followed the agitation  clearly
i ndicate that the object of Odinance No. 23 of 1984 and Act
No. 3 of 1985 was to undo the m schief or the harmthat had
been done by the |owering of the age or superannuation from
58 years to 55 years and to restore the previous position
Quite obviously, It was not a case of change of socia
circunstances. It was a case of a change of policy to set
right immediately a recent wong perpetrated by a well
intentioned but perhaps ill-thought nmeasure. It was not at
all a case of reversal of policy because of changed
circunstances. A reference to the note file which was nmade
available to us by the |earned Advocate General of Andhra
Pradesh at our instance shows that it was after a carefu
consi deration of the representations made by the various
services associations in regard to the restroation of the
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age of superannuation to 58 years that the Governnent
resolved to restore the age of superannuation to 58 years,
In the counter, the Governnment appeared to take the stand
that the Governnents of the States of Karnataka and
Raj ast han had raised the age of superannuation to 58 years
and the CGovernnment of Andhra Pradesh wanted to fall in line.
It was a wholly inaccurate statenent. There is no reference
inthe note file or elsewhere, except for the first tinme in
the counter, to the circunmstance that two other State
CGovernments had raised the age of superannuation and the
Andhra Pradesh Government had a accepted their wi sdom The
statenment in the counter nust be ignored. A reference to the
pl eadings is revealing, if not, startling. In Wit Petition
Nos. 3420-3426/85 in paragraph 5, the petitioner averred:
“"In fact Shri N.T. Rama Rao, Chief Mnister hinself
admitted that he was® misguided and nisled by the then
Fi nance M nister and the Chief Secretary when his CGovernnent
took the decision to reduce the age of retirenent. H's press
conference dated 25.9.1984 was reported in the Deccan
Chronicle as fol lows:
"Chief Mnister N T. Rana Rao today announced that
hi s gover nnent woul d retain the age of
super annuation of~ the Governnment enployees at 58
years as ~decided by the short-Ilived Bhaskara Rao
M nistry.
Briefing newsnen after the Cabinet neeting this
afternoon, M. Rama Rao said the Cabinet had
revi ewed the decision of” the previous CGovernnent
to raise ‘the age of superannuation from55 years
to 58 with effect fromAugust 23, 1984.
593
The Chief Mnister charged that M. N. Bhaskara
Rao, the then Finance Mnister and the then Chief
Secretary M. B.N Raman had nisled himwhen his
CGovernment  deci ded to reduce t he age of
superannuation from58 to55. Both have not raised

any objection to the proposal. Despute’/ know ng
wel | that t he "unpopul ar’ have woul d be
detrimental to the Governnent, they had all owed it
go with the evil intention of discrediting him he
al | egeded.

M. Rama Rao said it was not his intention to hurt
the interests of any section of the people and the
Covernment enpl oyees constituting a sizeable
nunber who had voted his party to power. However
it is not possible for the Government to concede
the request of those who had already retired , he
observed
The said report has never been denied or resiled by the
Chief Mnister.
In answer, the avernent was not deni ed. The deponent of the
counter affidavit stated:
"I state wth respect to paragraph:5 that it is
not open to the petitioner to rely on paper
cuttings in support of their contention unless
ot herwi se they are proved apart fromthe fact that
the statement in paper cuttings are in no way
advance the case of the petitioner
This can hardly be considered to be a denial of what was
said in paragraph 5 of the petition. W nmust therefore,
proceed on the basis that the Chief Mnister (Shri N T. Rama
Rao) did allege that when the Government took the decision
to reduce the age of superannuation, he was, 'M sguided and
msled by his Finance Mnister and the Chief Secretary. It
may be a sorry confession to make on the part of a Chief
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M nister, especially when it was a nonmentous decision
involving the lives and future of thousands of enployees.
One wonders how a decision concerning the lives and the
future of «civil servants, who all their lives in the past,
had loyally served the Government, could have been taken in
such a hasty and haphazard fashion. One woul d expect such a
decision to be taken after a full investigation into the
mul titudi nous pros and cons, after deep collection of al
pertinent data and after deep consideration of every aspect
of the question. But
594
there we have a statenent attributed to the Chief Mnister
that he was 'msled and msguided by the Finance M nister
and his Chief Secretary. Sorry confession, it may be, but a
frank and courageous adnission it was, exposing him to
criticism It does require-a sturdy spirit to own a mi stake.
During the pendency of the Wit Petitions in this
Court, several _enployees of local authorities etc. Qotained
orders of / stay from the H gh Court and were continuing in
service on the dates when the judgnent of the Suprenme Court
was pronounced. After the  pronouncenent of the judgnent of
the Supreme Court, the “authorities that be have sought to
give effect to the provisions of the Act and the O dinance
by seeking to throw themout on the ground that they had
conpl eted 55 years of ~ age during the interregnum between
February 28, 1983 and August 23, 1984 sone ot hers who had
conpl eted 55 years between February 28, 1983 and August 23,
1984 but who had not conpl eted 58 years sought re-entry was
notw t hstandi ng the  raising of the age of superannuation
from55 years Co 58 years. Their re-entry was sought to be
resisted on the basis of d.3(1) of the Odinance and S. 4(1)
of the Anending Act. Those enpl oyees who were sought to be
renoved from service or who were denied re-entry into
service on the ground that they had attained the age of 55
years between February 28, 1983 and ~ August 23, 1984, have
once again invoked the jurisdictionof this Court and sought
appropriate wits from this. Court to continue or to
reinstate and continue themin service until they attain the
age of 58 years. They are the petitioners in Wit Petitions
Nos. 3203, 3413-3419, 3420-3426 etc. etc. O 1985. They
sought interimorders fromthis Court.
On 23.4.85 interimdirections to the follow ng effect
were issued by Desai and Khalid, JJ:
(1) From anongst those Governnent servants -and
servants of Local and other authorities governed
by the decision of the Government of A P. On
reduction of age of retirenment fromservice from
58 years to 55 years, who continued in service or
continued to hold the post on April 1, 1985 for
any reason including the grant of interimrelief
by Courts and who are renmpved fromthat post after
that data shall be reinducted and put back in the
post from where he/she was renpved.
(2) Those CGover nient Servant s and ot hers
enunerated a in No.(1l) here and who are today in
service and are likely to- be renmoved on account
of the reduction in
595
age of superannuation notw thstandi ng restoration
of hi gher age, whatever be the case, shal
continue in service till further orders.
(3) Those Gover nirent servants and ot hers
enunerated in No.(1l) here who were in service
prior to April 1, 1985 and who are renmpved from
service on account of reduction in age, shall be
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reinducted in service, if the posts fromeach one
was renoved is still vacant or soneone is hol ding
a tenporary charge
(4) Those directions shall be carried out and
given effect to within one week from today.
(5) These directions wll al so cover those
Government servants who are simlarly situated but
have not filed the SLPs and WPs.
(6) Governnent servants referred to in No.(1) will
al so conprehend nmenbers of State Judicial Service.
The matter was nentioned again on two occasions for
clarification and the following orders were then made by
Tul zapur kar, Desai and Sen, JJ. The order nmade on May 6,
1985 sai d:
W do not see any anbiguity in d.3 of the order
dated 23rd ~April, 1985. It is directed that .3
or the order dated 23rd April, 1985 should be
i mpl enented to the extent that pronotions nmade to
the posts which are held by the officers will be
nmade under Rule 37 by tenporary appoi ntnments and
the Chi ef Secretary and ot her t wo seni or
Secretaries will exanmine the question as to how
many such vacancies could be filed and it is
further directed that fromout of the petitioners
one who 'has the |ongest service will be selected.
The order Mmill be carried out within tw weeks
fromtoday. This is wthout prejudice to the
vacancy clause. All these —appointnments wll be
subject to the result of these petitions.
The order made on May 7, 1985 said:
"W do not see any anbiguity in clause 3 or the
Order dated 23rd April, 1985. It is directed that
clause 3 of the order dated 23rd April, 1985
shoul d be inpl e-
596
enpl oyees were noved are still vacant or where
such post is held tenporarily by others on
pronoti on under Rule 37 of the A P. States
Subor di nate service Rules. The Chief Secretary and
two other Senior Secretaries wll~ examine the
guestion as to how many such posts could be filed
and it is further directed that —in cases where
nore than one person has retired froma post, the
person having the |longest service should  be
selected. The Order will be carried out within two
weeks from today. Al these appointnents will be
subject to the result of the Petitions.
These interim orders were nmade under the m sapprehension
that all so-called pronmotions would only be nade under Rule
37 whereas whenever a promption was made from a /| ower
service to a higher service, it was not called a pronotion
but was styled as an appoi ntnent and was nade under Rul e 10.
Since Rule 10 was not nentioned in the orders, persons who
had been ’'pronoted’ and appoi nted under Rule 10 cl ai ned that
they could not be displ aced.

Sone ot hers though pronoted under Rule 37 clained that they
had in fact been pronoted regularly after a proper selection
by the Departnmental Promption conmittee but that according
to the practice prevailing in Andhra Pradesh, their orders
of pronotion nentioned that they were pronpted tenporarily,
though in fact they had been pronoted regularly. Many such
persons, claining to have been appointed under Rule 10 or
claimng to have been pronoted regularly notw thstanding the
mention of Rule 37, filed Wit Petition Nos. 5447-5546 of
1985 etc. etc. questioning the orders of reversion wth
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which they were faced consequent on the interimdirections
given by Desai and Khalid,JJ. During the vacation, R B

Msra,J. stayed the orders or reversion passed by the
Governnment in order to reinduct the retired enpl oyees. The
interimorders granted by R B. Msra,J. appeared to conflict
with the wearlier interimorders granted by this Court. Wen
all the interimapplications canme before us a few days back,

we directed that all the Wit petitions may be placed before
us for final disposal and that is howthe matters are now
bef ore us.

Before referring to the submssions of the parties on
the principal question of discrimnation and arbitrariness,
it is necessary to ascertain the exact factual situation in
regard to certain other 'nmatters, besides those to which we
have already referred. First in regard to the question
whet her the vacancies arising consequent on the application
of the reduced age of superannuation have been filled and if
filled, whether they have
597
been fill'ed” on a regular or tenporary basis? In Wit
Petition No. A 3170/85, a Deputy Secretary to the Governnent
of Andhra Pradesh, speaking for the government of Andhra
Pradesh swore to a counter-affidavit in May 1985 in which he
stated that:

"I state/ with respect to paragraph 8, that it is
not correct’ to state that only few vacanci es have
been filled on tenporary basis on the specific
condition of review and revision on the basis of
out come of the judgnent ~in the Wit Petitions
filed by the enployees due to the retirement at
the age of 55 years pending in this Hon'ble Court.
It is submitted that it is wholly untrue to say
that few vacanci es have been filled up. Consequent
on the reduction in the age of superannuation the
Covernment took every step to see that nmost of the
vacanci es have been filled wup in accordance with

rules on regular basis. It is only in few cases,
temporary pronotions have been effected pending
wit petitions. It is submitted that ~ Ann/-1 to

this counter affidavit gives particulars regarding
the vacancies that arose due to the reduction in
the age of retirement on 28.2:1983 and the
vacancies filled up and the vacancies existing. m
ere are very few vacancies in the | ower echel ons.
| also subnit that the existing few vacancies are
due to adnministrative dealy, or  vacancies that
arose latter after originally filling t he
vacanci es.

In Wit Petition Nos. 5447-5546/85, there was a conplete

volte face ant the very sane Deputy Secretary speaking again

for the Government of Andhra Pradesh said:
In so far as the first point is concerned in none
of the cases there were regular pronotions. Al
the pronotions were officiating/Tenporary/adhoc
which would be clear fromorders of pronotion,
sone of whi ch have been produced by t he
petitioners thensel ves. The pronotions were either
subject to the result of the wit petitions then
pending in this Honourable court challenging
reduction of retirement age from58 to 55 years,
O sonme other proceedings relating to inter-
seniority pending either in this Honourable Court
or in the High Court or in the Admnistrative
Tri bunal, O because of the pendency of
finalisation of seniority lists and consequent
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review of pronoti ons under the State
Reor gani sati on Act. Further the Wit
598

Petitions questioning the reduction of age of
retirement from 58 to 55 in G O M. No. 36, dated
8.2.83 were heard and judgnent was reserved on
27th July, 1983. Since the judgment was reserved,
the judgnent was expected at any novenent. Hence
t he Gover nnent wer e maki ng only
of ficiating/tenporary pronotions under rule 37.
Under the circunstances it was not possible to
make regul ar appoi nt nents/pronotions. Therefore,
the petitioners wer e rightly reverted in
accordance with the directions of the Honourable
Court dated 6.5.1985 and 7.5.85. There was /
guestion of either . giving them any notice or
hearing before  the orders of the reversion are
passed, as in ternms of Rule 37 (dd), they could be
reverted w thout any notice or hearing.

"Persons holding the posts under Rule 10 have no

ri ght to t he posts and their
appoi nt nent s/ pr onot ions wer e purely
t errpor ar y/ adhoc.

"Hence, | ~state that the'petitioners continue to

be adhoc,/ pronotees under Rule 37 and not regul ar
enpl oyees as cl ai ned by them
and:
Admittedly, the petitioners were pronmoted under
Rul e 37 consequent to the vacancies - which arose
due to the retirement ~ of several = persons at the
age of 55 years. The Governnent never intended to
appoint them on regular basis pending wits and
j udgrment before the Suprene Court. In case the
pronotions wer e effected regularly | ega
conplications wll set in the event of the
judgnment of the Supreme Court going against the
State Gover nnent del iberately nmade Rul e 37
pronotions so that in the event of the judgnent
going adversely against the State Government,
there may not be any difficulty inreverting Rule
37 pronotees and reinducting t he enpl oyees
affecting by G O Ms. No. 36 dat ed 8.2.83.
Fortunately, the judgment of the Suprene Court
conmes in favour of the State CGovernnent.
It is amazing that the same Deputy Secretary to the
Covernment, representing the same Government, should have
sworn to two such contradictory affidavits. It reveals a
total sense of irresponsibility and an utter disregard for
veracity. It shows
599
that the deponent had signed the affidavits without even
readi ng themor that he signed themto suit the defence to
the particular wit petition wthout any regard for truth.
In either case, it is reprehensible and totally unworthy of
the spokesman of a Governnment and nmust unflattering to the
CGovernment on whose behal f he spoke. W would have
contenpl at ed severe action agai nst the dependent, had we not
the feeling that the responsibility for his statenents lies
wi t h undi scl osed higher echelons and we need not meke a
scapegoat of him In fact, in a case like this involving the
entire body of Government servants in Andhra Pradesh, we
woul d have expected the Chief Secretary or a Principa
Secretary to file the counter. But they have chosen to keep
t hensel ves back.
However we have a duty to discover the truth. W think




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 37

that the truth is what is stated in the counter-affidavit in
Wit Petition Nos. 5447-5546/85. The counter-affidavit
itself gives good reasons why the pronptions appointnents
were made on a tenporary basis and the reasons are
acceptable. The statenents in the counter-affidavit in wit
Petition Nos. 5447-5546/85 are supported by the findings of
the Commttee which was appointed by the governnent under
the interimorders of this Court. The Comm ttee consisted of
the Chief Secretary and two senior Secretaries and it was
asked to examine the question of the availability of posts
for reinduction of retired enployees. The findings of the
Conmittee were nentioned in the counter-affidavit in Wit
Petition Nos. 5447-5546/85 and this is what was said:
"The Conmittee  constituted under G O Ms. No. 205,
dt.9.5.1985 has conpleted its task of determng
the nunber of ~ vacanci es for which retired
enpl oyees can - be reinducted as per the directions
of this Honourable Court. Here belowis given an
abstract of the position as energed. Total nunber
of persons retired from 28.2.83 to 23.8.1984 due
to reduction of age of retirenent from58 to 55 is
15,529 of these people 8.928 are eligible for
rei nduction-as they are below 58 years. m e
Conmittee found that 2,770 posts are vacant and
that 1751 persons have to be reverted as they were
hol ding the posts on tenporary pronotions under
Rule 37. Thus, the total number —-of vacancies to
which retired persons could be ‘reinducted as
4,521."

It was said that it was a practice .in the State of
Andhra Pradesh to nmake even regul ar appoi ntnents and regul ar
pronoti ons
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under Rule 10 and Rule 37 only and therefore, the mere fact
that Rule 10 or Rule 37 was nentioned in an order of
appoi ntnent or pronotion would not necessarily make the
appoi ntnent or pronotion tenporary. Such appointnents or
pronotions, if made after going through the regul ar process
or selection were to be considered as regular and not
tenmporary notwi thstandi ng the nmention of Rule 10 or Rule 37.
But here as pointed out in the counter, there was a special
situation immedi ately after the age of superannuation was
reduced, wit petitions were filed is the Suprene Court and
inthe H gh Court and there was considerable agitation by
the enpl oyees. The entire situation was fluid asit were and
there was good reason for the Government to nmmke the
appoi ntnents and pronotions on a purely tenporary basis, and
that was what they did. That the Departnental Committees
recommended the tenporary appointnments and pronptions made
on the recomendati on of the Departnental Pronot i on
Committee. This is clear fromthe counter affidavit in Wit
Petition on Nos. 5447-5546/85 where it is stated as foll ows
i n paragraph |IV-B:

"In certain cases, the pronotions were given on
the basis of t he reconmendat i ons of t he
Departnmental Pronotion Comittee but that does not
nean that their pronotions were regular. The
Departmental Pronotion Conmittee al so makes
recomendat i ons f or tempor ary
appoi nt nent s/ pronotions otherwise it will offend
Art. 14 and 16 in case all eligible candidates are
not considered for pronmotion even though the
pronotions is ei t her of ficiating/tenporary.
Therefore, the nmere section by-the Departnental
Promoti on Committee does not make their pronotions
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regul ar. Pronmpotion or posting after conpletion of
training does not nake the pronotions regular. The
pronmoti on orders of the petitioners pronoted under
Rule 37 clearly show that their pronotions were
purely tenporary.

It is inthis setting and background of facts that we
are required to consider the subm ssions nade to us. The
subm ssion made by Sarvasri K K. Venugopal, V. M Tarkunde
and F.S. Nariman who appeared for the enpl oyees who attained
the age of 55 years between 28.2.83 and 23.8.84, was that
the classification of these persons as a separate group for
the purpose of excluding them from the benefit of the
redressal of the wong done to the enployees and the reli ef
given to them by the amendi ng Ordi nance and the Act, was an
unr easonabl e cl assification having no nexus whatever wth
the object of the |egislation. They urged that every person
who was in Government enpl oyment on 28.2.83 was hit
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by the reduction of the age of superannuation from58 to 55
years and when it was realised that a grievous wong had
been done  which it was necessary to set right by reversing
the policy and such a policy decision was in fact soon taken
there was no reason to postpone effect being given to the
reversal of policy to an wuncertain date, nanely the
pronouncement of the judgnment by the Suprenme Court and
thereby to exclude fromthe benefits of ‘the change of policy
that group of persons who had the m sfortune of attaining
the age of 55 years between the two dates.  The |[earned
counsel pointed out that the decision to reverse the policy
havi ng been taken, the uncertain date of pronouncement of
judgrment was an irrelevancy in fixing the date fromwhich to
give effect to the policy. In the event, the governnent also
did not await the pronouncenent of ~the judgnent but cane
forward first wth the Odinance-and then with the Act.
Therefore the |earned counsel  urged, by merely giving them
the appellation ’'retirees’ as the CGovernnent had done in
this case, the group of persons who had attained the age of
55 years before the delayed date of giving effect to the
reversal of policy could not be discrimnated against. The
guestion according to the |I|earned counsel, was not one of
retrospectivity at all, but one whether when  making a
legislation to right a wong or renedy a mschief a group of
persons who had also been wonged and suffered the ni'schief
could be excluded by the nere nechanics of  del ayed
| egi slation. Shri Venugopal further submtted that severa
persons who were continuing in service by virtue of orders
of stay obtained fromthe H gh Court, were also sought to be
sent away by the government on the ground that had they not
obtained the orders of stay, they would have retired from
service on having attained the age of 55 vyears. This he
urged was patently unreasonable. On the other hand it was
urged by the | earned Advocate Ceneral of Andhra Pradesh, who
appeared for the government of Andhra Pradesh, Shri  Shanti
Bhushan, Shri  Govindan Nair, Shri Parmeshwar Rao, Shri H.S.
@Quru Raja Rao and Shri Kanta Rao, |earned counsel who
appeared for the officers who were pronoted in the vacancies
created by the retirenment of those who had attained the age
of 55 years, that there was no discrimnation whatever and
that what the Governnent had done was nerely to classify
those enpl oyees who had ceased to be in service or who
shoul d have ceased to be in service and refuse to apply the
i ncreased age of superannuation to them It was said that
havi ng gone out of service, there was no question of their
being eligible to the increased age of superannuation and
therefore, the classification was perfectly reasonable. It
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was al so urged that appointnents and pronotions were nade
subsequent to the reduction of the age of
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superannuati on on regular basis and those appoi ntnments and
promotions could not be disturbed. W were told that
interference by us at this st age woul d | ead to
adm ni strative disorder, disaster and chaos. W would |ike
to mention here that the | earned Advocate Ceneral of Andhra
Pradesh as well as the other |earned counsel who appeared on
either side presented their respective points of view very
fairly and with noderation. The task of the | earned Advocate
CGeneral was particularly difficult as he stood between the
devil and the deep sea as it were.

A situation such as the one before us had never
presented itself to the court previously. Make this case a
precedent for justice say one side; let this not be the
first say the other. W have -~ had cases where the age of
superannuati on had been raised from55 to 58 years; we have
had cases wher e havi ng earlier raised the age of
superannuation fromb55 to 58 years, there was | ater a change
of policy and the age of  superannuation was once again
reduced to 55 years. But this is the first occasion-neither
our researches nor those of the |earned counsel have been
able to trace another case of this kind - where the age of
superannuation was/ first raised fromb55 to 58 years, there
was then a change of policy a few years |ater reducing the
age of superannuation from58 to 55 years and finally there
was again, wthina' few nmonths, a reversion to the higher
age of superannuation of 58 Years.

The cases of Bishnu Narain Mshra v. State of Uttar Pradesh
Os. [1965] 1 S.C R 693 and K. Nagaraj & Os. v. State of
Andhra Pradesh AIR 1985 S.C. 551, belong to the second
category of cases. In Bishnu Narain® Mshra' s case, by a
notification dated Novenber 27, 1957 the Governnent of Uttar
Pradesh raised the age of superannuation from 55 to 58
years. On may 25, 1961 the Government reduced the age once
against to 55 years, and further |aid down that those who
had continued beyond the age of 55 years owing to the
earlier notification would be deened to have been retained
in service beyond the age of superannuation and would be
conpul sorily retired on Decenber 31, 1961. The appel | ant who
attained the age of 55 years on Decenber 11, 1960 and was
continued in service was one of those who was retired on
December 31, 1961. He questioned the change in the rule of
retirement on the ground that it was hit-by Art. 147in as
much as it resulted in inequality between public servants in
the matter of retirenent. The argunment was that when al
those who had passed 55 years were asked to retire on
Decenmber 31, 1960 sonme had just conpleted 55, sone were 56
sone were 57 and SO on and, therefore, there was
discrimnation. Dealing with this question, Wnchoo, J.
speaking for the Court observed:
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"The | ast argunment that has been urged is that the
new rule is discrimnatory as different public
servants have in effect been retired at different
ages. W see no force in this contention either
retirement nanely Decenber 31, 1961 in the case of

all public servants and fixes the age of
retirement at 55 years. There is no discrimnation
inthe ruleitself. It is however urged that the

second notification by which all public servants
above the age of 55 years were required to retire
on Decenber 31, 1961 except those few who
conpl eted the age of 55 years between May 25, 1961
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and Decenber 31, 1961 shows that various public
servants were retired at vari ous ages ranging from
55 years and one day to up to 58 years. That
certainly is the effect of the second order. But
it is remarkable that the order also fixed the
same date of retirement namely Decenber 31, 1961
in the case of all public servants who had
conpleted the age of 55 years but not the age of
58 years before Decenber 31, 1961. In this respect
al so, therefore, there was no discrimnation and
all public servants who had conpleted the age of
55 years which was being introduced as the age of
superannuation by the new rul e by way of reduction
were ordered to retire on the sanme date, nanely
Decenber 31, ~1961. The result of this seens to be
that the affected public servants retired at
different ages. CQut this was not because they
retired at di fferent. ages but because their
services were retained for different periods after
the fifty-five. Nowit cannot be wurged that if
Government decides to retain the services of some
public servants after the E° age of retirement it
must retain every public servant for the sanme
length of ~ tinme. The retention of public servants
after the period of retirenment depends upon their
efficiency and the exigencies of public service,
and in the present case the difference in the
period of 'retention has arisen on account of
exi gencies of public service. W are, therefore,
of opinion that the second notification of My 25,
1961 on whi-ch reliance is placed to prove
discrimnation is really not  discrimnatory, for
it has treated all public servants alike and fixed
Decenber 31, 1961 as the date of retirement for
those who had conpleted 55 years but not 58 years
up to Decenber 31, 1961. The chal |l enge therefore,
to the two notifications on the basis of Art. 14
must fail."
604

The situation which was considered in Bishnu Narain’s
case was exactly the identical situation which obtained on
February 28, 1983 in the present case and precisely the
situation which was considered by the judgment pronounced on
January 18, 1985 and which is reported in A.1.R 1985 S. C
551 as K. Nagaraj v. State of Andhra Pradesh, the very
judgrment the delay in pronouncing which is said to have | ed
to this confusion. Neither in Bishnu Narain Mshra's case
nor in Nagaraa' s case had the court occasion to consider the
further step that had been taken in the present  case,
nanely, once again raising the age of super annuation'to 58
years and the exclusion of a class of persons from its
benefit. Both the case are therefore plainly distinguishable
and are of no assistance to us in solving the probl em before
us.

Anot her case on which reliance was palced by the
| earned counsel appearing for the respondents in Wit
Petition Nos. 3203, 3413-3419, 3420-3426 etc.etc. O 1985
was State of Assamv. Padma Ram Borah AIR 1965 S.C. 473. In
that case a Governnent servant who was due to retire from
service on and from January 1, 1961, was suspended from
service on Decenmber 22, 1960, pending a departnenta
inquiry. His services were extended till March 31, 1961. The
departrmental inquiry was, however, not concluded even by
then. So on May 9, 1961, the Covernment passed an order
extending his services for a period of 3 nonths with effect
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fromApril 1, 1961. This Court held that the governnent had
no jurisdiction to extend the service of a Governnent
servant, after he had retired fromservice; nerely for the
purpose of continuing the departnental inquiry. Rule 56 of
the Departmental rules did not authorise such a course. It
is difficult to see howthis case can possibly assist the
respondents in Wit Petitions Nos. 3203, 3413-3419, 3420-
3426 etc. etc. O 1985. It is one thing to say that the
Executive Government has no power to pass an order extending
the service of a GCovernnent servant after he has retired
fromservice; it is altogether a different thing to say that
the state whil e rmaking a law raising the age of
super annuati on cannot nake an unreasonable classification to
exclude sone Covernment Servants fromthe benefit of the
i ncreased age of superannuation. The classification nust
pass the dual test ~of being reasonable and related to the
object of the legislation, besides not being arbitrary. It
is not open to the State to nake an arbitrary classification
first by 'making the date dependent on an uncertain event
nanel y, the date of pronouncenent of judgnent by the Suprene
Court and next-by making alegislation excluding persons who
had attained the age of 55 years before the legis
605
[ation took effect though the legislation itself was
designed to undo’ the wong already 'done to the very
Covernment enpl oyees.” Sone other cases were also cited
before us to illustrate the point that it was open to the
Legi sl ature and the Executive to choose a 'cut-off’ date for
bringing into force | aws such as-Land Reform Laws etc. It is
true that whenever a law is nmade or whenever an action is
taken, it has to be with effect froma certain date but it
does not necessarily follow that the choice of the date of
not open to scrutiny at all. |If the choice of the date is
made burdensome to sone of those, the wong done to whomis
sought to be rectified by the law it would certainly be open
to the Court to exam ne the choice of the date to find out
wether it has resulted in any discrimnation
We think that the one case which is really of
assistance to wus in this matter is the recent decision of
the Constitution Bench in D.S. Nakara v. Union of India
[1983] 2 SCR 165. W propose not merely to quote extensively
fromNaKara’s case, not nerely to adopt the principles
therein laid down but also to enploy the very techniques
applied there to solve the problem The question arose there
whet her, for the purpose of application of theliberalised
pension rules, the Government of India could stipulate Mrch
31, 1979 as the date for dividing Governnent enployees into
two cl asses: one class who had retired before March 31, 1979
who woul d not be entitled to the benefits of the liberalised
pension rules and the other class who retired after March
31, 1979 who would be entitled to such benefits. The
submi ssion was that the differential treatnment accorded to
those who had retired prior to the specified date was
voi lative of Art. 14 as the choice of the date was arbitrary
and the classification based on the fortuitous circunstance
of retirenent- before or subsequent to the specified date
was invalid. This subni ssion was accept ed by t he
Constitution Bench. Justice D.A Desai speaking for a
unani nous Court, considered the question at great length in
all its inplications. First considering the scope of Art.
14, it was observed
"The decisions clearly lay down that though Art. 14
forbids class legislation, it does not forbid
reasonable classification for the purpose of
| egislation. In order, however to pass the test of
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perm ssible classification two conditions nust be
fulfilled, viz. (i) that the classification nust
he founded on an intelligible differentia which
di stingui shes persons or things that are grouped

together from those that are left out of the
group; and (ii) that differentia nmust have a
rational relation to the objects sought to be
achieved by the statute in question The other fact
of Art.14 which nust be renenbered is that it
eschews arbitrariness in any form Article 14 has,
therefore, not to be held identical wth the
doctrine of classification

Thereafter the Court posed the question:

" As a corollary to this well established
proposition, the  next question is, on whom the
burden Ilies to affirmatively establ i sh t he

rati onal principle on which the classification is
founded correlated to the object sought to be
achi eved?"

The question was answered and it was said:

"The State, therefore, would have to affirmatively
satisfy the  Court that the twin tests have been
satisfied. It ~can only be satisfied if the State
establishes not only the rational principle on
whi ch classification is founded ‘but correlate it
to objects the sought to be achieved."

The submi ssion '‘nmade by the | earned Attorney-Ceneral on

behal f of
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The Court
pensi on?

the Union of India was summari sed:

"Thus according to the respondents, pensioners who
retire from Central Government ~service and are
governed by the relevant pension rules all do not
forma class but pensioners who retire prior to a
certain date and those who retire subsequent to a
certain date formdistinct ~and separate cl asses.
It may be nade clear that the date of retirenent
of each individual pensioner is not suggested as a
criterion for classification as that woul'd lead to
an absurd result, because in that event every
pensi oner relevant to his date of retirenent wll
forma class unto hinmself. Wat is suggested is
that when a pension schene undergoes a revision
and is enforced effective froma certain date, the
date so specified becones a sort of rubicon-and
those who retire prior to that date from one class
and those who retire on a subse-

guent date forma distinct and separate class and
no one can cross the Rubicon

then proceeded to consider the question: what is a
and why a liberalised pension schenes? After

answering these questions the court referred to sone of the
very arguments now advanced before us that the date is an

integral part of the scheme and so not severable fromthe
schene at all and that the Court should not usurp
| egi slative functions. The | earned Attorney Ceneral’s
argunent on these questions was:

"The Learned Attorney-General contended that the
schene is one whole and that the date is an
integral part of the scheme and the CGovernnent
woul d have never enforced the schenme devoid of the
date and the date is not severable fromthe scheme
as a whol e. Contended the | earned Attorney-CGenera
that the Court does not take wupon itself the
function of legislation for persons, things or
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situations omtted by the legislature. It was said
that when the legislature has expressly defined
the class wth clarify and precision to which the
| egislation applies, it would be outside the
judicial function to enlarge the class and to do
sois not to interpret but to legislate which is
the forbidden field. Alternatively it was also
contended that where a larger class conprising two
smal ler classes is covered by a |legislation of

whi ch one part is constitutional, the Court
exam nes whet her t he | egi sl ation nmust be
incalidated as a whole or only in respect of the
unconstitutional part. It was also said that

severance al ways cuts down the scope of |egisation
but can never enlarge it and in the present case
the schene as it stands woul d not cover pensioners
such as the petitioners and if by severance an
attenpt is made to include themin the schere it
is not cutting down the class or the scope but
enl arge the ambit of the schene which is
i mperm ssi bl e even under t he doctri ne of
severability. ~In ~this context it was lastly
submitted that there is not a single case in India
or el sewhere where the Court has included sone
category within the scope of provisions of a |law
to maintain its constitutionality."

Proceeding them to neet the submission of the |earned

Attorney General, Desai J. said
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"If it appears to be undi sputable as it does to us
that the pensioners for the purpose  of pension
benefits form a class wouldits —upward revision
permt a honbgeneous class to be divided by
arbitrarily fixing an eligibility criteria
unrelated to purpose of revision and would such
classification be founded on some rati ona

principle. The «classification has to be based, as
is well settled, on sone rational principle and
the rational principle nust have nexus to the
obj ects sought to be achieved. W have set out the
obj ects underlying the payment of pension. If the
State considered it necessary to liberalise the
pension schemre, we find no rational principle
behind it for granting these benefits only to
those who retired subsequent to that dat e
si mul taneously denying the sane to those who
retired prior to that date. If the liberalisation
was consi dered necessary for augmenting socia

security in old age to governnent servants 'then
those who retired earlier cannot be worst off than
those who retire later. Therefore, this-division
which classified pensioners into two classes is
not based on any rational principle and if the
rational principle is the one of di vi di_.ng
pensioners with a view to giving sonething nore to
persons other wi se equally placed it would be
discrimnatory. To illustrate take two persons,
one retired just a day prior and another a day
just succeeding the specified date. Both were in
the same pay bracket the average enol unent was the
sanme and both had put in equal nunmber of years of
service. How does a fortuitous circunstance of
retiring a day earlier or a day later will permt
totally wunequal treatment in the mtter of
pension. One retiring a day earlier will have to
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be subject to ceiling of Rs. 8,100 p.a. and
average enolunment to be worked out on 36 nonths’
salary while the other will have a ceiling of Rs.
12,000 p.a. and average enolunent will be conputed
on the basis of last ten nonths average. The
Artificial division stares into face and is
unrel ated to any principle and what ever principle,
if there be any, has absolutely no nexus to the
obj ects sought to be achieved by liberalising the
pension schene. |In fact this arbitrary division
has not only no nexus to the liberalised pension
schenme but it 1is counter productive and runs
counter to the whol e ganut of pension
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schene. The _equal treatnent guaranteed in Art. 14
is whol | y~vi ol ated i nasmuch as the pension rules
being statutory in character, since the specified
dat e, the rul es accord differenti al and
discrimnatory treatnent. to equals in the matter
of comrutation of pension. A 48 hours difference
in matter of retirement would have a traumatic
effect. Division is thus both arbitrary and
unprinci pled. Therefore the classification does
not stand the test of Art. 14."

The Court then asked itself the question: By our approach

are we nmeking the schenme retroactive. ~ The answer was an

enphatic 'No’'. They said,
"I n other 'words, benefit~ of revised scale is not
[imted to ‘those who ~enter service subsequent to
the date fixed for introducing revised scal es but
the benefit is extended to all~ those in service
prior to that date. This is just and fair. Now if
pension as we viewit, is some kind of retirenent
wages for past service, can it be denied to those
who retired wearlier, revised retirenent benefits
bei ng available to future retires only. Therefore,
there is no substance (in the contention /that the
court by its approach would be naking the schene
retroactive, because it .is inplicit in theory of
wages.

The Court finally considered the favourite argunment advanced

agai nst what sonme of the Counsel who appeared before us

described as judical '"tinkering’ wth legislative policy.

The Court took the viewthat the State cannot say 'Take it

or leave it’'. If there are words in a statute which bring

about discrimnation, those words can be severed. They said,
"There is nothing inmutabl e about the choosing of
an event as an eligibility criteria subsequent to
a specified date. If the event is certain but its
occurrence at a point of time is considered wholly
irrelevant and arbitrarily selected having no
rationale for selecting it and havi\ng an
undesirable effect of dividing honmogeneous class
and of introducing the discrimnation, the sane
can be easily severed and set aside. Wile
exam ning the case under Art. 14, the approach is
not : ’'either take it or leave it’, the approach
is removal of arbitrariness

610
and if that can be brought about by severing the
m schi evous portion the ourt ought to renove the
di scrimnatory part retaining the beneficia
portion. The pensioners do not challenge the
i beralised pension scheme. They seek the benefit
of it. Their grievance is of the denial to them of
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the same by arbitrary introduction of words of
limtation and we find no difficulty in severing
and quashing the sanme. This approach can be
legitimsed on the ground that every Governnent
servant retires. State grants upward revision of
pensi on undoubtedly froma date. Event has occured
revision has been earned. Date is nerely to avoid
payment of arrears which nay inpose a heavy
burden. If the date is wholly renpved, revised
pensions will have to be paid fromthe actual date
of - retirement of each pensioner. That s
i nperm ssible. The State cannot be burdened with
arrears commencing fromthe date of retirenent of
each pensioner. But effective fromthe specified
date future pension of earlier retired Governnent
servants can be conputed and paid on the anal ogy

of fitnments in revised pay- scal es becom ng
prospectively oper ative. That renoves the
nef ari ous-unconstitutional part and retains the
beneficial portion.” It does not adversely affect

future pensioners and their presence in the
petitions becomes irrelevant. out before we do so,
we rmnust l'ook into the reasons assigned for
eligibility criteria, nanely, 'in service on the
specified date and retiring after that date'."
The | earned judges then expressed their disinclination to
share the fear expressed by the |earned Attorney, Genera
that the Parlianent would not have ~enacted the nmeasure if
the unconstitutional part was struck down and added "CQur
approach may have a parliamentary flavour to. sensitive
noses. Dealing wth the question of frame of ~relief, the
Court struck down as wunconstitutional the words, that in
respect of the Government servants who were in service on
the 31st March, 1979 and retiring fromservice on or after
that date and the words the new rates of pension are
effective from1lst April, 1979 and will be applicable to al
service of ficers who becane/ becone non-effective on/or after
that date in the inpugned nenoranda, but specified that the
date nmentioned therein will be relevant as being one from
which the |Iiberalised pension scheme beconmes operative to
all pensioners governed by 1972 Rules irrespective of the
date of retirement."”
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It was declared all pensioners governed by the 1972 Rul es
and Arny Pension Regul ations shall be entitled to pension as
conput ed under the |liberalised pension schene from the

specified date, irrespective or the date of retirenent.”

In the course of our narration, we have al ready stated
our conclusions on several of the questions at issue, both
factual and legal. The final situation that energes is that
al nost i mediately after the age of superannuation was
reduced from 58 to 55 years, it was realised by the
Government of Andhra Pradesh that they had taken a step in
the wong direction and that serious wong and grave
injustice had been done to their enployees. A decision was
very soon taken to redress the wong by reversing the
deci sion but an unfortunate rider was added that they should

wait till the pronouncenent of the judgrment of the Suprene
Court, which was perhaps expected to be pronounced shortly.
As the judgment was not pronounced for long, it becane

i nperative for the Government to inplenment their decision of
their own accord and so they passed Ordi nance No. 24 of 1984
and Act No. 3 of 1985, anending Act No. 23 of 1984 by
substituting 58 years for 55 years. Wile doing 80,
unfortunately again, those that had suffered nust by being




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 29 of 37

conpelled to retire between 28.2.83 and 23. 8. 84 were denied
the benefit of the legislation by cl.3(1) of the Odinance
and Sec. 4(1) of Act No.3 of 1985 Nowif all effected
enpl oyees hit by the reduction of the age of superannuation
formed a class and no sooner than the age of superannuation
was reduced, it was realised that injustice had been done
and it was decided that steps should be taken to undo what
had been done, there was no reason to pick up out a class of
persons who deserved the sane treatnment and exclude fromthe
benefits of the beneficent treatment by classifying them as
a separate group nerely because of the delay in taking the
renedi al action already decided upon. We do not doubt that
the Judge’'s friend and counsellor, "the comon man', if
asked, will unhesitatingly respond that it would be plainly
unfair to make any such classification. The common sense
response that may - be expected from the comon man

untramel led by legal lore and |earning, should always help
the judge  in deciding questions of fairness, arbitrariness
etc. Viewed from whatever angle, to our mnds, the action of
the CGovernment and the provisions of the |legislation were
plainly arbitrary and discrimnatory. The principle of
Nakara clearly applies. The di version of CGover nirent
enpl oyees into two classes, those who had already attained
the age of 55 on 28.2.83 and those who attained the age of
55 on 28.2.83 and/ 23.8.84 on the one hand, and the rest on
t he ot her
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and denying the benefit of the higher age of superannuation
to the former class is as arbitrary as the division of
CGovernment enpl oyees entitled to pension inthe past and in
the future into two classes, that is, those that had retired
prior to a specified date and those that retired or would
retire after the specified date and confining the benefits
of the new pension rules to -the Jlatter class only.
Legislations to renedy wongs ought not to exclude from
their purview persons a few of the wonged persons unless
the situation and the circunstances make the redressal of
the wong, in their case, ‘either i mpossi ble or so
detrimental to the public interest that the mischief of the
renmedy outwei ghs the mischief sought to be renedied. W do
not find that there is any such inpossibility or detrinent
to the public interest involved in reinducting into service
those who had retired as a consequence of the |egislation
whi ch was since thought to be inequitable and sought to be
remedi ed. As observed in Nakara, the burden of establishing
the reasonabl eness of a classification and its nexus with
the object of the legislation is on the State. Though no
cal am t ous consequences were mentioned in any of the counter
affidavits, one of the subm ssions strenuously urged before
us by the | earned Advocate-CGeneral of Andhra Pradesh and the
several other counsel who followed himwas the oft-repeated
and now famliar argunment of 'adninistrative chaos’. It was
said that there would be considerable chaos in the
admnistration if those who had already retired are —-now
directed to be reinducted into service.

W are afraid we are unable to agree wth this
subm ssion. Those that have stirred-up a hornet’s nest
cannot conplain of being stung. The argunent about
adm ni strative chaos has been well nmet by Lord Denning MR
in Bredburry & Ors. v. London Borough of Enfield [1957] 3
Al ER 434, where the Master of Rolls in hi s
characteristic and forceful way observed

"It has been suggested by the Chief education
officer that, if an injunction is granted, chaos
will supervene. Al the arrangenments have been
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made for the next term the teachers appointed to
the new conprehensi ve schools, the pupils allotted
their places, and 80 forth. It would be next to
i mpossible, he says, to reverse all t hese
arrangenents w thout conplete chaos and demage to
teachers, pupils and public. | nmust say this: if a
| ocal authority does not fulfil the requirenents
of the law, this court will see that it does
fulfil them It will not listen
613

readily to suggestions O chaos . The depart nent
of education and the council are subject to the
rule of law and nust comply withit, just like
everyone else.  Even if chaos should result, stil
the law mnust be obeyed; but | do not think that
chaos will “result. The evidence convinces ne that
the chaos" is much over-stated.................. I
see no reason why the position should not be
restored, so that the eight schools retain their

previ ous char acter until t he statutory
requirenments are fulfilled. I can well see that
there may be a considerable upset for a nunber of
people, but 1 think it far nore inmportant to

unphold the rule of law Parlianent has |laid down
these requirements so as to ensure that the
el ectors can nmake their objections and have them
properly considered. W nust see that their rights
are upheld."

In the present case too, we think that the case of
chaos is much overstated. The affidavits do not disclose
what di sastrous consequences, insoluble probl ens and
unsurmountable difficulties wll follow and how chaos wl |
inevitably result. True quite a large nunber of enployees
who have been promoted wll have to be reverted, but their
promotions and pronotional - appointments are all temporary
(and, we take care to add here it would make no difference
even if a fewwere regularly promoted) and it is not e as if
they lose for ever their pronotional opportunities. The
pronoti onal opportunities are nerely postponed to the dates
on which they would be entitled to be pronoted had not the
fundanmental rules and the Hyderabad Cvil Services, Rules
been amended and Act No. 23 of 1984 passed. Wat has now
happened 18 that these persons have secured a double
advantage. First, by the initial reduction of the age of
superannuation, they obtain- ed early and unanticipated
promotion, that is to say, promotion ahead of the norna
date on which they would have ot herw se been pronoted; and
second their tenure in the pronmoted post was increased by a
further three years as a result of the subsequent increase
of the age of superannuation. Having secured this double
advantage they naturally desire to stick to themand talk
glibly of hardship and inconvenience. On the other hand, it
woul d be a great injustice to deny justice to those who have
suffered injustice must rmerely because it nmay cause
i nconvenience to the adm nistration. W are governed by the
Constitution and constitutional rights have to be upheld.
Surely the Constitution nust t ake precedence over
conveni ence and a judge may not turn a bureaucrat. W do not
mean to suggest that
614
creation of a chaotic State of admnistration is not a
circunstance to be taken into account. It nmay be possible
that in a given set of ci rcunst ances, port ent ous
adnmi ni strative conpl exity may itself justify a
classification. But, there nust be sufficient evidence of
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that - how the circunstances will lead to chaos. Ups and
downs of career bureaucrats do not by thensel ves
justify such a classification. It nmay however be of sone
consequence in the matter of granting relief. For instance
there woul d be really no point in reinducting an enpl oyee if
he has but a nth or two to go to attain the age of 58 years
and to retire. Reinduction of such a person is not likely to
be of any use to the adninistration and nmy indeed be
detrimental to the public interest. It is bound to be
wasteful. In such cases as well as in cases where they can’t
be reinducted because they have already conpleted 58 years
by now, they cannot obviously be reinducted. So other ways
of conmpensating them nust be found. The obvious course is to
conpensate them nonetarily. In Industrial Law we do award
back and future wages on quite a large scale and there is no
reason why we cannot adopt the sane principle here. If as a
rule private enployers in such situations are asked to pay
backwages, we see no - inpedinment in doing 80 in the case of
those that are expected to be nodel enployers i.e. the
CGovernment,publ ic corporations and | ocal authorities.

An argunment which requires to be dealt with is that it
is not opento the Court to give retrospectively to a
legislation to whichthe 1legislature plainly and expressly
refused to give retrospectivity. As pointed out in NaKara's
case. the question/is not one of retrospectivity at all. The
circunstances that the relief given by Odinance No.24 of 84
and Act No.3 of 1985 is not extended to those who had
attained the age of 55 years by February 28, 1983 or between
28.2.83 and 23.8.84, has the effect of linmting the field of
operation of the Ordinance andthe Act and introducing a
classification which in order to be sustained nust be shown
to be reasonable and to have a nexus to the object to be
achi eved besides not being arbitrary. Wile it is a genera
rul e of law that statutes are not to operate
retrospectively, they may 80 operate by express enactnent,
by necessary inplication fromthe l'anguage inplied or where
the statute is explanatory or  declaratory or where the
statute is passed for the purpose of protecting the public
agai nst sone evil or abuse or where the statute engrafts
itself upon existing situations etc. etc. But it would be

incorrect to call a statute 'retrospective', "because a part
of the requisites for its
615

action is drawn from a time antecedent to its passing
(Vi de RV. St. My, Witechapel (Inhabitants) [1842] 12
QB. 120). W nust further remenber, quite apart from any
guestion of retrospectivity, that, wunlike in the United
Kingdom here in India we have a witten Constitution which
confers justificiable fundanental rights and so the very
refusal to make an Act retrospective or the non-application
of the Act with reference to a date or to an event ‘that took
pl ace before the enactrment nay, by itself, create an
i nperm ssible classification justifying the striking down of
the non-retroactivity or non- appl i cation cl ause, as
of fending the fundanental right to equality before the |law
and the equal protection of the laws. That is the situation
that we have here.

W may now refer to two argunents which were nmentioned
in passing but were not pursued. The first was that a wit
petition simlar to Wit Petition Nos. 3420-3426/83 etc. had
been filed earlier and had been dismissed in limne by a
Bench of this Court. W do not see howthe dismissal in
[imne of such a wit petition can possibly bar the present
wit petitions. Such a dismissal in limne may inhibit our
di scretion but not our jurisdiction. So the objection such
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as it was, was not pursued further. So also the second
objection which related to the nonjoinder of all affected
parties to the litigation. W are quite satisfied that even
if sone individual affected parties have not been inpl eaded
before us, their interests are identical wth those and,
have been sufficiently and well represented. Further, the
relief claimed in Wit petition Nos. 3420-3426 of 1983 etc.
is of a general nature and cl ai ned agai nst the State and no
particular relief is clainmed against any individual party.
We do not think that the nore failure to inpead all affected
parties is a bar to the maintainability of the present
petitions in the special circunstances of these cases where
the actions are really between two ’'warning groups’.

Finally we cone to the question of the relief to be
granted. W find that Cl.3(1) of Ordinance No.24 of 84 and
Sec.4 (1) of Act No. 3 of 1985 may easily be brought to
conformto the requirenments of Art. 14 of the Constitution
by striking down or omitting the naughty word ’'not’ from
those provisions. W nmay possibly achieve the same object by
striking down the whole of ¢l1.3(1) of the Odinance and
Sec.4(1) of the Act but then the question may arise whet her
the rest of the Act would be sufficient to bring in these
who have been excluded. W think that the safer course would
be to strike down the of fendi ng word
616
"not’ from these provisions. That we ~have such power is
clearly laid down in Nakara' s case where the court directed
the deletion of sone words from the offending clause and
directed it to be read without those words. To make matters
clear and to put them beyond dispute, we give the follow ng
directions in exercise of our powers under Art. 32 and 142
of the Constitution:

"1. Al enpl oyees of the Government,  public
corporations and | ocal” authorities, who were
retired from service on the ground that they had
attained the age of 55 years by 28.2.85 or between
28.2.83 and 23.8.84, ( shall be reinstated in
service provided they would not be completing the
age of 58 years on or before 31.10.1985.

2. All  enployees who were conpelled to retire on
February 28, 1983 and between February 28, 1983
and August 23, 1984 and who are not eligible for
rei nstatement under the first «clause, shall be
entitled to be paid conpensation equal to the
total enolunents which they would have received
had they been in ser vice, until they attained the
age of 58 years, |ess any anount they m ght have
received ex-gratia or by way of pension etc. O
under the Interimorders of this Court. They will
be entitled to consequential retiral benefits.

3.  Such of the enployees as have “not been
conpelled to retire by virtue of orders of stay
obtained fromthe H gh Court or the Adm nistrative
Tri bunal, or who have actually been reinstated in
service pursuant to interimorders of this Court,
shall be allowed to continue in service until they
attain the higher age of superannuation

4. The reinduction of those enployees that have
been conpelled to retire previously will put them
back as regards their seniority in precisely the
sanme position which they occupied before they were
retired fromservice. They will be entitled to al
further consequential benefits.

5. The enployees who were retired and who are
reinducted will be entitled to be conmpensated for
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the period during which they were out of service
in the same manner as nmentioned in clause (2).
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6. In the matter of reinduction of enployees who
do not attain the age of 58 years on or before
31st October, 1985 the CGovernnent may exercise an
option not to reinduct themin the case of all or
sone or any of the enployees, as the case nmay be,
provi ded the enployees are paid the conpensation
as in the case of those covered by (2) and (5).
7. All interimorders are vacated and subject to
these directions, the Government is free to revert
persons pronoted or appointed to the posts held by
persons who were retired on having attained the
age of 55 years by 28.2.1983 or between 28.2.83
and 23.8.84 to the posts which they held on
February 29, 1983 or- on the dates previous to
their promotion or appointment provided that they
need not ~be so reverted, if they would ot herw se
be entitled to be pronoted or appointed even if
the ot her enployees” had not been retired
consequent on the |owering of the age of
super annuat i-on.
8. The CGovernnment shal | be free to create
supernunerary posts wherever they consider it
necessary so to do.
9. Al paynent of conpensation to be nmade and
conpl eted before Decenmber 31, 1985. If for any
reason the CGovernnent finds itself unable to pay
the entire —anpunt at one tine wthin the time
fixed by wus, the Governnent will be at liberty to
pay the anpbunt in not nore than four instal nents
within the time stipulated by us. The Governnent
will also have the liberty to supply to 'us for
extension of time, if so advised. Were the
enpl oyees are awar ded conpensati on by the
Government, such enployees nmay apply to the
concerned Incone-tax Oficer for relief S under
Section 89 of the Income-tax Act read with Rule
21-A of the Incone-tax. Rules and |ncone-tax
O ficer concerned will grant the appropriate
relief.”

Wth these directions, Wit Petitions Nos. 3420-26 of
1985 etc. are allowed with costs and Wit Petitions Nos.
5447-5546 of 1985 etc. are dismissed but-in the specia
ci rcunst ances without any order as to costs.
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BALAKRI SHNA ERADI, J. Wile respectfully agreeing with
the judgnent prepared by ny | earned Brother Reddy, J. 1 have
thought it fit to add a few words of ny own since | consider
it necessary to make it absolutely clear “that the
concl usi ons reached by us in these cases are based entirely
on the special facts and circunstances constituting the
| egi sl ative history of the inpugned Andhra Pradesh Ordinance
No. 24 of 1984 and Act 3 of 1985 which have been set out in
extenso in the judgment of Reddy, J.

W are not to be understood as laying down that
whenever the age of superannuation of Government enpl oyees
or of enployees of local authorities etc. is enhanced, the
benefit of such enhancenent should be extended not nerely to
persons in service on the date on which the change is
effected but also to persons who have already retired from
service prior to that date. It is now well established by
decisions of this Court that the Governnent has full power
to effect a change in the age of superannuation of its
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enpl oyees on relevant considerations. If in the exercise of
such power the age of superannuation is enhanced purely by
way of inplenentation of a policy decision taken by the
CGovernment, such alteration can legally be brought about
with prospective effect fromthe date of the comencenent of
the operation of the O dinance, Act or Rule and no question
of violation of Article 14 or 16 of the Constitution wll
arise nmerely because the benefit of change is not extended
to enpl oyees who have already retired fromservice. In these
cases now before us our conclusion is rested entirely on the
finding arrived at by wus after a consideration of the
factual background and |legislative history of the inpugned
Ordi nance and Act that ‘the underlying purpose and object
behind the relevant provisions of the Ordinance and the Act
was to set right and nullify a wong or injustice that had
been done to the enployees by the abrupt reduction of the
age of superannuation from58 years to 55 years by Ordinance
No. 8 of 1983 .and the Governnent’s Notification issued as
per GO M. No.36, dated 8th February, 1983 which preceded
it. All that we are holdingis that in the context of these
telling facts and circunstances whi ch concl usively show t hat
the object and purpose of the Legislation was to set right
the injustice that had been done, there is no rational or
reasonabl e nexus or basis for separately classifying the
enpl oyees who had retired fromservice prior to the date of
commencenent of Ordi nance No. 23 of 1984, who are the persons
nost affected by the wong - by denying to themthe benefit
of the rectification of the injustice. It is solely on this
ground that we are allowing these Wit Petitions and
granting the reliefs specified in the judgment of Reddy J.
619

KHALI D, J. After considering the rival contentions put
forward by the |learned counsel on both sides, the factua
matrix and the law involved, the  follow ng points gave ne
some difficulty in accepting the petitioners’ case. | felt
that these poi nts posed hurdles in the way  of the
petitioners succeeding in their attenpt to secure the relief
sought. | amfornulating the points as | understood them

1. This Court in K Nagaraja v. State of ‘A P. [1985]
Al.R S.C 551, upheld the action_ of the CGovernment in
reduci ng the age of retirenent from58 to 55. The contention
that such reduction was arbitrary and irrational was  not
accepted. Further, the contention that the age of
superannuation was increased from55 to 58 years with effect
from Cctober 29, 1979, after an elaborate and scientific
enquiry by an one-nan pay conmission did not find favour
with this Court because it felt that the question of The age
of retirenent was not referred to the Conmi ssi on
Accordingly the Court held that the decision regarding the
age of retirenent was a matter of policy in the fornulation
of which the Governnent must be allowed a free and fair role
to play. It is not always necessary that such a decision is
taken on the basis of enpirical data collected on scientific
i nvestigation. The further subm ssion that the decision to
reduce the age of retirenent from 58 to 55 years was
arbitrary in view of the fact that it was taken by the State
CGovernment within one nonth of the assunption of office by
it also did not find favour with this Court. This Court
observed that the reasonableness of a decision in any
jurisdiction, did not depend wupon the time which it took
Thi s deci sion has becane final and the petitioners before us
cannot in any manner question it. This decision is,
therefore, an authority for the proposition that the charge
of arbitrariness cannot be laid at F the doors of the
Government in matters relating to policy decisions and that
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the Government have full powers to decide about the age of
retirenment considering the various data avail able before it.

(2) Bishnu Narain Mshra v. State of UP. & others,
[1965] 1 S.CR 693 is a decision rendered by a
Constitution Bench of this Court. In that case, a
notification on Novenber 27, 1957, raised the age of
superannuation fromb55 to 58 years. On May 25, 1961, the age
of retirenent was reduced once-again to 55 years. It was
provided in the second notification that those who were
retained in service beyond the age of superannuation on the
basis of the earlier notification would be compulsorily
retired on Decenber 31, 1961. The second notification was
guesti oned as
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being arbitrary and hit by Article 14 since it resulted in
i nequal ity between the public servants in the matter of
retirement. In this Judgment t he classification of
Gover nnment, enpl oyees who were in service into two groups
based on their age was upheld by the Constitution Bench as a
reasonabl'e classification. | felt that this case had a great
bearing on the petitions ~before us> and the principle laid
down there could be extended to the cases before us. It was
strongly contended that if- classification of two groups of
i n-service enployees on the basis of age and a cut off date
could be justified as reasonable classification, it can be
nore so in cases / like the one before us where the
classification is between the retired enpl oyees and those in
servi ce.

(3) By the operation of a valid law, sone enpl oyees
have retired by superannuation -and have thus ceased to be
menbers of their respective service. Wat is now attenpted
is to retrospectively re-induct them into service, a
procedure that Courts should frown upon and not encourage.

(4) For the purpose of the -cases before us, Bishun
Narain Mshra's case is nore appropriate and useful | than
that of D.S. Nakara v. Union, [1983] 2 S.C R 165, which
dealt with two classes of retired enployees and a cut off
date. The attenpt to distinguish Bishun Narain’s case on the
factual difference avail able in these cases is a matter for
further probe, in order to see how for the distinction is
destructive of the principle laid down there in its
application to these cases.

(5) The original attenpt by the petitioners was to get
Section 3 of the anending Act struck down in its entirety.
Now they realise that such a relief would not servetheir
purpose. What they now want is that this Court should renove
the word ’'not’ from the Section, so that the petitioners
will be rescued from the m schief of that word. Renoving a
word or adding words to a legislative enactnment is an
exercise, Courts have been repeatedly warned against from
enmbanki ng upon. | personally feel that this guideline is one
that has to be respected by Courts of |aw

(6) A petition, simlar to one before us, was filed in
this Court as WP. No. 16080/1984 raising identical points.
This wit petition came up for hearing on 12.2.1985 before a
Bench consisting of the Chief Justice, Justice D.A Desa
and Justice A N Sen. After hearing the counsel for the
petitioner as well as the
621
State of Andhra Pradesh, the Bench suggested that the
counsel for the State should take instructions from the
State of Andhra Pradesh about reinstating in service of
those persons who had not attained 58 years of age, but
wi t hout back-wages. The case was adjourned to 19.2.1985 for
that purpose. | understand that counter-affidavits were al so
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filled in that case. The case appeared before a Bench
consi sting of Justice R S. Pathak and Justice A Varadarajan
on the next occasion. On that occasion, the petition was
di smissed, after hearing. Normally this Court wll be
disinclined to entertain or to hear petitions raising
identical points again where on an earlier occasion, the
matter was heard and dismissed. Not that this Court has no
jurisdiction to entertain such matters, but would normally
exercise its discretion against it. One of the counse
appearing for the respondents strongly pleaded the bar of
Res Judi cata against these petitions on the basis of the
earlier decision.

(7) The |earned Advocate General of the Andhra Pradesh
with great concern and justifiably appealed to US that if
the petitions were _allowed, [t would cause serious
di slocation in the adm nistration. He strongly pleaded that
the action taken did not have any tinge of nala fides that
there was no attenpt at picking and choosing of any
Government servant ~and that therefore the Court should not
exercise its jurisdiction to-annul a policy decision

2. I _have given ny anxious considerations to the above
guestions and the rival~ subnmissions in reply. | find that
the case is more or |less evenly balanced between the
parties. The inportant factors have, however, persuaded ne,
to agree with the/ main Judgnent and to err on the side of
Justice nmore than that of law, invoking the benevolent
jurisdiction under Article 142(1) of the Constitution of
I ndi a which reads:

"142(1) The  Suprene Court in the exercise of its
jurisdiction may pass-such decree or make such
order as is necessary for doing conplete justice
in any cause or matter pending before it, and any
decree 80 passed or order 80 made shall be
enforceabl e through out the territory of India in
such manner as may  be prescribed by or under any
| aw made by Parliament and, until provision 1In
that behalf 1is so nade, in such manner as the
Presi dent nay by order prescribe.

These petitions involve a 'serious hunan problem
Enpl oyees of the State with limted resources, who have been
pl anning their future with a secure feeling that they could
work till the
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age of 58 years, have as though overnight, been robbed of
their tenure, their aspirations and future. They have become
the helpless victinms of certain swift noves on the politica
chess board. These swift noves, perhaps taken in a hurry,
wi t hout serious application of mnd have resulted in
arbitrariness that has been forcefully projected by the
petitioners. This plea cannot be |ight heartedly thrown
overboard. Justice demands that the petitioners “should be
saved of their predicanent.

The second factor that has prevailed upon nme to give
succour to the petitioners is the blame that this Court has
to share for the sorry state that has conme to pass inthe
matter. Wthout nmeaning disrespect to anyone, | firmy
beli eve, that pronpt action by the Court, would have eased
the situation, considerably and relieved the petitioners of
their sad plight and us of this avoidable exercise. It is
not as though that the subsequent devel opnents were not
brought to the notice of this Court in Nagara's case,
(supra). W were told that the Bench was alerted in tine
about the devel opnent s t hat had t aken pl ace but
unfortunately they were not taken into account. \Wen the
Judgnent ultimately came on 18.1.1985, as many as 6000
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enpl oyees had |l ost their service, a tragic result, not based
on any relevant consideration having a nexus to the age of
superannuati on. The danmage had been done and it can be
repaired only by extending this Court’s powers to a section
of enpl oyees who deserves synpathy and fair deal

This short Judgnent is only to vindicate ny stand. |
respectfully agree with the Judgnent prepared by ny | earned

brother Reddy, J. | amalso in entire agreenent with ny
| earned brother Eradi, J. about the Ilimted scope of the
principles laid down in these cases on their peculiar facts.
N. V. K. Petitions disnissed.
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