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These appeals are sequel to a judgnent of this Court in
Synthetics and Chemicals Ltd. and Qhers vs. State of U P
and Gthers wherein it was held that in respect of industria
al cohol the States were not authorised to inpose the inpost
they had purported to do. By that judgnent delivered on
25th Cctober, 1989 the Court overruled its earlier-decision
in State of U P. and Ohers vs. Synthetics and Chemcals
Ltd. and Gthers wherein the validity of such an inpost had
been wupheld. By the second Synthetics case it was declared
that the inmpugned provisions were illegal prospectively.

The question which arises for consideration in these
appeal s i s whether the vend fee which had been | evied by the
appropriate State enactments, but not collected whether by
reasons of the orders of the Court or otherwi se, can be
coll ected now when the said provisions by the said judgnent
dated 25th COctober, 1989 have been held to be invalid
prospectively.

For the sake of convenience, we shall briefly refer to
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the facts in CA No. 4093 of 1991 Sommiya O ganics
(India) Ltd. vs. State of UP. & Anr. The said conpany
had established a plant at Barabanki for manufacture of

internediaries out of industrial alcohol. Its pronoter
conpany had sold and transferred to the appellant industry
distillery |ocated at Captainganj. The industrial alcoho

manufactured by the distillery at Captai nganj was captively
consuned. On 8th Cctober, 1970 the appellant had been
exenpted from paying vend fee which was | eviabl e under the
u. P. Exci se Act, 1910. On 9th Cctober, 1979, the State of

u. P. withdrew the exenption from payment of vend
f ee/ purchase tax on industrial alcohol. This was challenged
by the appellant by filing wit petitions in the Allahabad
H gh Court. During the pendency of the wit petitions

interim orders were passed by the H gh Court whereby the
petitioners before it were required to give a bank guarantee
and/or pay to the State the amounts directed by the Court
whi ch, in.an earlier order, the H gh Court had directed that
it should be kept by the State in a separate account.

As noticed hereinabove, vide decision of a Division
Bench of this Court infirst Synthetics & Chemicals case
rendered on 19th Decenber, 1979 the validity of the inpost
was uphel d. Subsequently, on the matter being referred to a
Bench of Seven Judges, by the second Synthetics case
decision in 1989, the validity of the provisions of the said
Acts permtting |levy of excise duty inthe formof vend fee
was struck down prospectively.

The Hi gh Court by the inmpugned judgnent dated 29th
August, 1990 in Sonmiyas case interpreted the direction in
t he second Synthetics case rel ating to prospective
declaration to nmean that for the period prior ‘to 25th
Cct ober, 1989 the anmount payable in respect thereto could be
recover ed. It held that once the levy for the period prior
to 25th COctober, 1989 was saved further steps consequent
upon such levy were equally saved and recovery in respect of
the dues prior to 25th Cctober, 1989 could be effected by
the State. The State was held to be entitled to realise the
vend fee for the period prior to 25th Cct ober, 1989.

VWhen these appeal s agai nst the said decision cane up for
hearing in this Court a Division Bench vide its order dated
26th April, 1994 in H ndustan Sugar MIls Ltd. vs. State
of U P. & Ohers observed that the ~directions and
observations made in the second Synthetics case had been

differently construed by Benches of this Court. ~1n view of
this apparent conflict these appeals were referred to a
| arger Bench. It is in pursuance thereto that these appeal s

have been heard.

It was contended by Shri K. K. Venugopal, |earned senior
counsel for the appellants, that in respect of industria
al cohol the State Legislature had no | egislative conpetence
to levy excise duty or any tax in that nature. Draw ng our
attention to Entry 8 and 51 of List Il, he submtted that
the State can inpose excise duty only on potable I|iquor
Corresponding to that is Entry 84 in List | which enables
the Parliament to | evy excise duty except in regard to those
items referred to in Entry 51 of List Il. Furthernore under
Entry 52 of List | the I.D.R Act had been pronul gated by
the Parliament and in the First Schedule Item No. 26
related to fernentation industries. 1In respect of the
industries referred to in the First Schedule to the |.D. R
Act it is only the Parliament which has jurisdiction to |evy
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taxes in respect thereto. As such levy of vend fee on
i ndustrial alcohol by the States was not valid.

It is also submitted that Article 162 provides that the
executive power of a State is co-extensive wth its
| egislative power. Inasmuch as a State cannot |evy excise
duty on industrial alcohol being outside the anbit of Entry
51 of List Il, the State Governnent cannot, in exercise of
its executive power, recover the excise duty. After 25th
October, 1989 |aw ceased to exist in respect of Ilevy and
coll ection of excise duty on industrial al cohol by reason of
want of legislative conpetence. As such the State
Government could not exercise executive power and coll ect
exci se duty on industrial alcohol

It was contended that under Article 265 of t he
Constitution no tax can be levied or collected without the
authority of 1aw. ~The subm ssion was that authority of |aw
nmeans that there should be a lawful enactment which
authorised the |levy and collection of tax. Tax cannot be
levied and collected by virtue of a decision of a Court in
the absence of any-statutory provision. It was further
submitted that in series of decisions of this Court, one of
the exanples being that of MP.V. Sundararanmer & Co. vs.
The State of Andhra Pradesh & Another it had been held that
the law which is declared ultra vires due to Ilack of
| egi sl ati ve conpetence would be voidab initio and the sane
could not be nmade operative. The effect of the second
judgrment in Synthetics case was that after 25th Cctober
1989 no levy or collection could take place. In respect of
the period prior to 25th Cctober, 1989 even if tax had been
| evied and/or denand raised the contention of the | earned
counsel was that the sanme could not be collected.

On behalf of the respondents it was contended by Shri
Rakesh Dwi vedi that declaration of the provisions as being
illegal prospectively nmeant that prior to 25th October, 1989
all the provisions were valid. He submitted that this neant
that the said provisions were capabl e of being enforced for
the period prior to the said date. He contended that
liability to pay vend fee gets attracted the nonent
i ndustrial alcohol is issued. Since this was issued during
the period 31st My, 1979 and 25th COctober, 1989 the

appel l ants had becone liable to pay vend fee. Once this
liability prior to 25th Cctober, 1989 is held to be wvalid
then the State was entitled to collect the “sane. He

strongly relied on the reasoning of the H gh Court which had
observed that it would be unreasonable if the observations
in the second Synthetics case were understood as entitling
the appellants to retain the vend fee despite prospective
overruling because those who have paid the vend fee for the
same period would stand in a di sadvant ageous position . when
conpared to those who did not pay the vend fee in view of
the interimorders although in both the cases liability to
tax arises at the tine of issuance of the alcohol. Such an
interpretation, it was contended, would be arbitrary and
violative of Article 14 of the Constitution.

The doctrine of prospective overruling was sinply based
on equity and full effect nust be given thereto and the
State should be permtted to recover the unpaid levy in
respect of the period prior to 25th Cctober, 1989. Shri
Dwi vedi further subnmitted that in any case paynments which
have been made under the interimorders of the H gh Court
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could be retained by the State and this clearly flows from
the directions of this Court in paragraph 89 of the judgnent
in second Synthetics case. The |earned counsel, of course,
contended that even in respect of anounts secured by bank
guarantee the State would be entitled to collect the same.

In the present case the State of Utar Pradesh, like
sonme other States, had levied vend fee in respect of
i ndustrial alcohol wunder the U P. Excise Act, 1910. The
validity of the same was chall enged and a Division Bench of
this Court in State of U P. and OQhers (supra) had upheld
its wvalidity. Subsequently a review petition was filed in
respect of the said judgnent and another Wit Petition No.
182 of 1980 was also filed by Synthetics & Chemicals Ltd.
chal l enging a notification dated 31st August, 1979 whereby a
new rul e was introduced, in place of existing one, providing
for levy of vend fee. ~"This was challenged and a Bench of
Seven Judges in Synthetics and Chenmicals Ltd. and Qhers
(supra) i'n paragraph 82 recorded its conclusion that the
rel evant ' provisions of the UP. Act and simlar Acts of
Andhra Pradesh, Tami | Nadu and Bonbay were unconstitutiona
insofar as these purported to levy a tax or charge i npost
upon industrial al cohol, nanely, alcohol used and usable for
i ndustrial purposes.

Having cone to / the conclusion that. the levy was
unconstitutional the Court, as far as the relief was
concerned, observed as foll ows:

89. We nust, however, observe, that these inposts and
| evies have been inposed by virtue of the decision of this
Court in Synthetics & Chemicals Ltd. case. “The States as
well as the petitioners and manufacturers have adjusted
their rights and their position on that basis except in the
case of State of Tami| Nadu. In‘that view of the matter, it
would be necessary to state that these provisions are
declared to be illegal prospectively. |In other words, the
respondents States are restrained fromenforcing'the said
levy any further but the respondents will not be liable for
any refund and the tax already collected and paid will not
be refunded. W prospectively declare these inposts to be
illegal and invalid, but do not affect —any realisations
al ready nmade. The wit petitions and the appeals are
di sposed of accordingly. The review petitions, accordingly,
succeed though strictly no grounds as such have been  nade
out but in view we have taken, the decision~in the

Synthetics & Chemicals Ltd. case cannot be upheld. 1In the
vi ew we have taken also, it is not necessary to decide or to
adjudicate if the levy is valid as to who woul d be |iable,

that is to say, the manufacturer or the producer ~or the
deal er.

90. Wth regard to Wit Petition No. 4051 of 1978
(Chemicals & Plastics India Ltd. v. State of Tam| Nadu),
certain orders were passed by this Court on Novenber 1
1978, Septenber 1, 1986, COctober 1, 1986 and Cctober 10,
1986. It is stated that the present denand of the Centra
Exci se Department from March 1, 1986 on al cohol nanufactured
by the company in their captive distillery is over Rs. 4
Crores. This Court by its order dated Cctober 1, 1986 as
confirmed on Cctober 16, 1986 had permtted the State
CGovernment to collect the I evy on al cohol manufactured in
conpany’s captive distillery subject to adjustnment of
equities and restrained the central excise authorities from
collecting any excise duty on such al cohol . It is,
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therefore, necessary to declare that in future no further
realisation wll be made in respect of this by the State
CGovernment from the petitioners. So far as the past
realisations nmade are concerned, we direct that this
application for that part of the direction, should in
accordance w th our decision herein be placed before a
Division Bench for disposal upon notice both to the State
Governnment and the Central Government.

It is contended on behalf of the appellants that the
declaration in paragraph 82 of the said judgnent that the
i mpugned provisions of the said Acts were unconstitutiona
was a declaration by thi's Court under Article 141 of the
Constitution. The observations and the directions contained
in paragraphs 89 and 90 supra indicated the exercise of the
Courts jurisdiction under Article 142.

In the present case in respect of the period prior to
25th Cct'ober, 1989, when the second Synthetics case was
deci ded in respect of the appellants, demand had been raised
under the inmpugned Acts and for sone period paynent had been
made and in respect of other periods paynment to the State
Governments had not been mmde. The contention of the
appel lants is that 'in view of the observations of this Court
in paragraph 89 the appellants nmay not be entitled to claim
refund of the taxes already paid but, at the sanme tine, the
State Governnment 'is not entitled to collect the taxes in
respect of the period prior to 25th Cctober, 1989, i.e. the

date on which the judgnent was delivered. It was, however,
submitted that in those cases where noney was deposited with
the State on the condition that the sane will be kept in a

separate account and woul d be subject to the outcone of the
wit petition, the appellants would beentitled to refund
t her eof .

Shri R F. Nari man, |earned senior counsel /for the
appel lants referred to Suprene Court Bar Association vs.
Union of India and Another (at page 430) and contended that
under Article 142 of the Constitution this Court cannot pass
any order which is contrary to any constitutional _or
statutory provi si on. The effect of the decision in
Synthetics case being that the inpugned Acts were without
| egi sl ative conpetence and those |aws nust be regarded  as
nonest as if they did not exist. The validity of the said
aws which had earlier been upheld in the first Synthetics
case got wiped out with a review petition against the first
Synthetics case being allowed and the declaration of law in
the Synthetics case. He contended that the directions given
in paragraph 89 was to do conplete justice in exercise of
the power under Article 142 and the effect of prospective
overruling was clearly specified in the said para where it
is observed that in other words, the respondents States are
restrained fromenforcing the said | evy any further but the
respondents wll not be liable for any refund and the tax
al ready collected and paid will not be refunded.

It was also submitted by Shri Nariman that there is no
jurisprudenti al basis for applying t he doctri ne of
prospective overruling in India. He submtted that this
doctrine was first invoked in|1.C. Colak Nath & O's. VS.
State of Punjab & Anrs. where Chief Justice K Subba Rao
for hinmself and five other judges invoked an Anerican
doctrine to that effect. Shri Nariman contended that the
ot her six judges did not subscribe to this and in fact three
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of the judges through the judgnment of Justice Wanchoo
expressly came to the conclusion that the doctrine of
prospective overruling was agai nst the provisions of Article
13(2) of the Constitution. In our opinion it is not
necessary nor appropriate for us to go into this question

We are only concerned with the interpretation and effect of
the Second judgnent in Synthetics case and not with regard
to the correctness of the sane.

It was contended by Shri Narinman that the vend fee which
was deposited in Court consequent on the interim order
passed in respect thereto clearly stipulated that the same
should be kept in a separate account. He, therefore,
submitted that this cannot be regarded as a paynent the
refund of which the appellant was not entitled to by reason
of the aforesaid observations in the second Synthetics &
Chem cals judgnent. He contended that the direction, that
the ampbunt received by the State should be kept in a
separate ~‘account, ~entitled the appellants to get back the
said ampount once it was held that the State Legislature
| acked Ilegislative conpetence to inpose such a |evy. He
further submitted that in any case the High Court was w ong
in coming to the conclusion that there was any unjust
enrichment and, therefore, there should be no refund of the
| evy in question.

Shri Sunil CGupta appearing on- behalf of Hi ndustan
Pol yners Ltd. while reiterating the subm ssions of other
counsel further contended that furnishing of a bank
guar ant ee does not tantanount to paynent of tax. He invited
our attention to the decision of this Court in-the case of
Gswal Agro MIls Ltd. and Another vs. ~Asstt. Collector of
Central Excise, Division Ludhiana and Qhers . I'n that
case, pursuant to an interimorder passed by this  Court
staying the recovery of excise duty a bank guarantee had

been furnished. The assessees appeal was allowed and it
claimed the refund of the bank guarantee which had already
been encashed by the excise authorities. The Revenue

contended that the bank guarantee should be deened to have
been an equival ent to noney deposited-in Court and as such
Section 11-B of the Excise Act stood attracted and the
appel l ants having failed to establish before the authorities
concerned that they had not passed on the incidence thereof
to the customers, the authorities were entitled to encash
the bank guarantee and retain the amount thereof. Allow ng
the appeal and hol ding that the provisions of Section 11-B
were not applicable in the case of furnishing of the bank
guarantee, this Court observed as follows:

9. Section 11-B applies when an assessee clai ns refund

of excise duty. A claim for refund is a claim for
repaynent . It presupposes that the anbunt of the excise
duty has been paid over to the excise authorities. It is

then that the excise authorities would be required to repay
or refund the excise duty.

10. The question, therefore, is whether it can be said
that the furnishing of a bank guarantee for all or part of
the disputed excise duty pursuant to an order of the court
is equivalent to paynent of the ampbunt of the excise duty.
In our view, the answer is in the negative. For the
pur poses of securing the revenue in the event of the revenue
succeeding in proceedings before a court, the court, as a
condition of staying the demand for the disputed tax or
duty, imposes a condition that the assessee shall provide a
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bank guarantee for the full anpbunt of such tax or duty or
part thereof. The bank guarantee is required to be given

either in favour of the principal administrative officer of
the court or in favour of the revenue authority concerned.
In the event that the revenue fails in the proceedings
before the court the question of paynent of the tax or duty,
the anount of which is covered by the bank guarantee, does
not arise and, ordinarily, the court, at the conclusion of
its order, directs that the bank guarantee shall stand
di schar ged. Were the revenue succeeds the anmount of the
tax or duty becomes payabl e by the assessee to the revenue
and it is open to the revenue to invoke the bank guarantee
and denand paynent thereon. The bank guarantee is security
for the revenue, that in the event the revenue succeeds its
dues will be recoverable, being backed by the guarantee of a
bank. In the event, however unlikely, of the bank refusing
to honour its guarantee it would be necessary for the
revenue or, where the bank guarantee is in favour of the
principal ~ administrative officer of the court, that officer
to file 'a suit against the bank for the anpbunt due upon the
bank guarantee. The anount of the disputed tax or duty that
is secured by a bank guarantee cannot, therefore, be held to
be paid to the revenue. There is no question of its refund
and Section 11-B is not attracted.

When this Court decided in I.C  Gol ak Naths case that
the power of amendnent under Article 368 of the Constitution
did not allow Parlianment to abridge the fundanmental rights
in Part 11l of the Constitution, it made the decision
operative wth prospective -effect. This was done in
recognition of the fact that between the conming into force
of the Constitution on 26th January 1950 and the date of the
judgrment, Parliament had in fact exercised the power of
amendnent in a way which, according to the decision in
Gol aknath was void. |If retrospectivity were to be given to
the decision, it would introduce chaos and wunsettled
conditions in our country. On'the other hand it also
recogni sed that such possibility of chaos m ght be

preferable to the alternative of a totalitarian rule:. The
Court, therefore, sought to evolve sone reasonabl e
principle to neet this extraordi nary situation. The

reasonabl e principle which was evol ved was the doctrine of
prospective overruling.

Al t hough the doctrine of prospective overruling, was
drawn from Anerican jurisprudence, it has/had, of necessity,
to develop indigenous characteristics. The paraneters of
the power as far as this country is concerned were sought to
be laid down in Golaknath itself when it was said:

As this Court for the first time has been called upon
to apply the doctrine evolved in a different country | under
di fferent circunstances, we would like to nmove warily in the
begi nni ng. W would lay down the follow ng propositions:
(1) The doctrine of prospective over-ruling can be invoked
only in matters arising under our Constitution; (2) it can
be applied only by the highest court of the country, i.e.,
the Supreme Court as it has the constitutional jurisdiction
to declare law binding on all the courts in India; (3) the
scope of the retroactive operation of the | aw declared by
the Suprenme Court superseding its earlier decisions is left
to its discretion to be noulded in accordance wth the
justice of the cause or matter before it.

The paraneters have not been adhered to in practice.
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The word prospective overruling inplies an earlier
judicial decision on the sanme issue which was otherw se
final. That is how it was understood in Gol aknath.
However, this Court has used the power even when deci di ng on
an issue for the first tine. Thus in India Cenent Ltd. and
O hers vs. State of Tam | Nadu and Others , when this Court
held that the cess sought to be | evied under Section 115 of
the WMadras Panchayats Act, 1958 as anended by Madras Act 18
of 1964, was unconstitutional, not only did it restrain the
State of Tami| Nadu fromenforcing the same any further, it
also directed that the State would not be liable for any
refund of cess already paid or collected.

This direction was considered in Orissa Cenent Ltd. vs.
State of Oissa and Others at page 498 where it was held
t hat :

The declaration regarding the invalidity of a
provi sion and the determ nation of the relief that should be
granted in consequent thereof are two different things and,
in the latter sphere, the Court has, and rmust be held to
have, a certain anobunt of discretion. It is a well settled
proposition that it is open to the Court to grant, nould or
restrict the relief “in a manner nost appropriate to the
situation before it in such a way as to advance the
interests of justice. It will be appreciated that it is not
always possible in all situations to give a  logical and
conplete effect to a finding.

Again in Union of Indiaand hers vs. Mhd. Ranzan
Khan , it was held that non-furnishing of a copy of the
inquiry report to an enpl oyee anpbunted to-violation of the
principles of natural justice and any disciplinary action
taken w thout furnishing such report-was liable to be set
asi de. However, it was made clear that the decision would
have prospective application so that no punishnent '/ already
i nposed woul d be open to challenge on this count. (See al so
Managing Director, ECL, Hyderabad and Ohers vs. B.
Karunakar and Qthers .

In the ultimate anal ysis, prospective overruling,
despite the termnology, is only a recognition of the
principle that the court noulds the reliefs clained to neet
the justice of the case justice not in its logical but in
its equitable sense. As far as this country is concerned,
the power has been expressly conferred by Article 142 of the
Constitution which allows this Court to pass such decree or
make such order as is necessary for doing conplete justice
in any cause or matter pending before it. In exercise of
this power, this Court has often denied the relief - clained
despite holding in the claimants favour in order to do
conpl ete justice.

Gven this constitutional discretion, it was perhaps
unnecessary to resort to any oprinciple of prospective
over-ruling a view which was expressed in Narayani bai vs.
State of Maharashtra & Others at page 470 and in Ashok Kunmar
Gupta and Another vs. State of U P. and Ghers . |In the
|atter case, while dealing with the doctrine of prospective
overruling, this Court said that it was a nmethod evol ved by
the Courts to adjust conpeting rights of parties so as to
save transactions whether statutory or otherw se, that were
effected by the earlier law. According to this Court, it
was a rule of judicial craftsmanship with pragmati sm and
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judicial statesmanship as a useful outline to bring about
snoboth transition of the operation of law w thout wunduly
affecting the rights of the people who acted upon the |aw
operated prior to the date of the judgment overruling the
previous law. Utimately, it is a question of this Courts

di scretion and is, for this reason, relatable directly to
the words of the Court granting the relief.

Reading the two paragraphs 89 and 90 together it does
appear that this Court regarded the declaration of the

provisions being illegal prospectively as only meaning that
if the States had already collected the tax they would not
be liable to pay back the sane. It is the States which were

protected as a result of the declaration for otherwi se on
the conclusion that the inpugned Acts |acked |egislative
conpetence the result-woul d have been that any tax collected
woul d have becone refundable as no State could retain the
sane because | evy woul d be without the authority of |aw and
contrary 'to Article 265 of the Constitution. At the sane

time, it _was clearly stipulated that the States were
restrained fromenforcing the levy any further. The words
used in Article 265 are levy and collect. In taxing

statute the words |evy and collect are not synonynous
terns, (refer to -Assistant Collector of Central Excise,
Calcutta Division/vs.  National Tobacco Co. of India Ltd.
at page 572, while levy would nean the ‘assessnent or
charging or inposing tax, collect in Article 265 would
mean the physical realisation of thetax which is levied or
i mposed. Coll ection of tax is normally a stage subsequent
to the levy of the sane. The enforcenent of levy could only
nean realisation of the tax inmposed or demanded. That the
States were prevented to recover the tax, if not ' already
realised, in respect of the period prior to 25th Cctober,
1989 is further evident from paragraph 90 of the judgnent.
The sai d paragraph shows that as on the date of the judgnent
for the period subsequent to 1st March, 1986 the demand of
the Central Excise Departnent on the al cohol manufactured
was over Rs. 4 Crores. The Court referred to its orders
dated 1st COctober, 1986 and 16th QOctober, 1986 whereby the
State Government was pernmitted to collect the levy on
al cohol manufactured in the conpanys distilleries. W th
respect to the said amobunt of Rs. 4 Crores, it was observed
that it is, therefore, necessary to declare that in future
no further realisation will be made in respect of this by
the State Governnent fromthe petitioners. ~The inplication
clearly was that if out of Rs. 4 Crores the State
CGovernment had coll ected sone | evy the bal ance  outstanding
cannot be collected after 25th October, 1989.

After the decision in second Synthetics case Wit

Petition Nos. 7452 of 1981 and 3571 of 1982 - Sachid
Hussain & Anr. vs. The State of UP. & Os. - cane up
for hearing. A Bench of Three Judges presided over by Chief
Justice Mikherji, who had delivered the judgnment in second

Synthetics case vide order dated 26th February, 1990
di sposing of the said wit petitions observed as foll ows:

In view of the judgement of this Court in Synthetics
and Chenmicals Limted and Ot hers vs. State of Utar Pradesh
1990 (1) SCC 109, these wit petitions are al | owed
prospectively and the levy is declared to be bad

prospectively. Since no refund is clained, there will be an
order in ternms of prayers (1) and (2) of the wit petitions
Vi z. the recovery order issued by the Excise Inspector

dated 14th Septenber, 1981 for a sum of Rs.68,200/- against
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the petitioners are quashed and the respondents are directed
not to recover the anobunt of Rs.68,200/- fromthe petitioner
towards vend fee for the period from9.4.75 to 11.7.78.

To the sane effect is another order dated 12th March
1990 again by a Bench presided over by Chief Justice

Mukherji in Wit Petition No. 8435 of 1981 - Yawar Ali vs.
The State of UP. & Os. By these two orders the State of
u. P. was directed not to recover the anpunts outstanding

despite recovery notices having been issued on a date prior
to 25th COctober, 1989. These two orders are inportant
i nasmuch as the author of the judgnent in second Synthetics
case understood his own decision of prospective overruling
to inply that if a levy inrespect of the period earlier
than 25th Cctober, 1989 has not been recovered by the excise
authorities then notwithstanding a recovery order having
been issued the State was not entitled to recover the
amount. I't can be said that in 1990 Chief Justice Mikherji,
along with two conpanion Judges interpreted his earlier
deci sion —in a nmanner which clearly showed that paragraph 89
of the judgnent in the second Synthetics case could not
entitle the State to physically receive any anount in
respect of the levy for the period prior to 25th Cctober
1989 even though i't could be said that the | evy before that
date was not invalid because of the doctrine of prospective
overruling.

The doctrine of prospective overruling was applied in
Bel sund Sugar Co. Ltd. vs. State of Bihar and O hers
The question which arose for consideration there was whet her
nmarket fee could be levied under the Bihar Agriculture
Produce Markets Act, 1960 in respect to  transactions of
purchase of sugarcane, sugar and nol asses by sugar mlls
In view of the provisions of the Bi har Sugarcane (Regul ation
of Supply and Purchase) Act, 1981 read with Sugar (Control)
Order, 1966 issued under the Essential Commodities Act, it
was held that the provisions of the Sugarcane Act and the
Sugarcane Oder, on the one hand, and the Bi har ‘Market Act
on the other could not operate harnoniously and, therefore,
the Sugarcane Act and the Sugarcane Order prevailed over the
Mar ket  Act. It was then contended that the appellants
therein should be allowed to get refund of the market fee
which they had paid under the Market Act subject to their
showing that they had not passed on the burden on the
principle of wunjust enrichment. Dealing with the above
contentions, it was observed as foll ows:

112. . Under these circunstances, keeping in viewthe
peculiar facts and circunstances of these cases, we deemit
fit to direct in exercise our powers under Article 142 of
the Constitution of India that the present decision wll
have only a prospective effect. Meaning thereby that after
the pronouncenent of this judgrment all future transactions
of purchase of sugarcane by the sugar factories concerned in
the market areas as well as the sale of manufactured sugar
and nolasses produced by therefrom by wutilising this
purchased sugarcane by these factories will not be subjected
to the levy of market fee under Section 27 of the Market Act
by the Market Comm ttees concerned. All past transactions
up to the date of this judgnent which have suffered the |evy

of market fee will not be covered by this judgnment and the
collected market fees on these past transactions prior to
the date of this judgment will not be required to be

refunded to any of the sugar mlls which mght have paid
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t hese nar ket fees.

113. However, one rider has to be added to this
direction. If any of the Market Conmittees has been
restrained from recovering market fee from the wit
petitioners in the Hgh Court or if any of the wit
petitioners in the H gh Court has, as an appellant before
this Court, obtained stay of the payment of market fee, then
for the period during which such stay has operated and
consequently market fee was not paid on the transactions
covered by such stay orders, there will remain no occasion
for the Market Conmittee concerned to recover such market
fee from the sugar m |l concerned after the date of this
judgrment even for such past transactions. In other words,
nmarket fees paid in the past shall not be refunded.
Similarly narket fees not collected in the past also shal
not be collected hereafter. The inmpugned judgnents of the

High Court in this group of sugar matters will stand set
aside as aforesaid. The wit petition directly filed before
this Court also wll be required to be allowed in the

af oresai d terns.

The aforesaid observations make clear what was inplicit
in paragraph 89 of ‘the second Synthetics case, namely, that
where payment has not actually been made to the Market
Conmittee for a period prior to the announcenment of the
judgrment, by reason of the assessee having obtained a stay,
the Market Committee was not entitled to recover the market
fee, payment of which had been stayed. It was pithily put
in Belsund Sugar Co. Ltd.s case (supra) that “in other
words market fees paidin the past was not to be refunded.
Simlarly market fees not collected inthe past was not to
be col l ected hereafter. These observations are in
consonance w th the directions given in paragraph 89 of the
judgnent in second Synthetics case and applying the said
principles to the present appeals the only conclusion which
can be arrived at is that this Court intended the status quo
as on 25th Cctober, 1989 to be maintained as regards actua
paynment or |evy was concerned. Wat had gone to the coffers
to the Governnent with or without any string attached, was
to remain wth it and what was not received could not be
real i sed by the Governnent.

It is, of «course, true that in respect of the sane
period i.e. prior to 25th Cctober, 1989 persons who had
obtained stay orders or had otherwi se not paid the |evy
woul d be better off than those who have deposited the suns
with the Government and are not entitled to receive. any
r ef und. This situation, however, is unavoidable for/ the
sinple reason that Article 265 does not permt collection of
tax without the authority of law. Even though levy prior to
25th Cctober, 1989 my be valid but when in fact no
collection was nade pursuant to the said |levy, then  post
judgrment in the second Synthetics case collection is not
per m ssi bl e. After 25th Cctober, 1989 there was no valid
law in existence which permtted the collection of tax.
Shri Venugopal is right in contending that after 25th
Cctober, 1989 the provisions of Section 39 of the UP.
Excise Act, 1910 which provides for recovery of excise
revenue would be inapplicable. The said section inter alia
states that all excise revenue may be recovered from the
person primarily liable to pay the sanme, as arrears of |and
revenue or in the manner provided for the recovery of public
demands by any law for the time being in force. Secti on
3(1) defines excise revenue as meani ng revenue derived or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 15

derivable from any duty if the taxes etc. i nposed or
ordered under the provisions of the Act or of any other |aw
for the tine being in force. Section 3(3a) defines excise
duty and countervailing duty as neani ng any such excise
duty or countervailing duty, as may be nentioned in Entry 51
of List Il of the Seventh Schedule of the Constitution
There can be no excise duty under the U P. Excise Act on
i ndustrial al cohol because that would be outside the anbit

of Entry 51 of List Il of the Seventh Schedule. Vend fee
bei ng regarded as excise duty on industrial alcohol which is
not valid as not falling under Entry 51 of List Il cannot be

regarded as excise revenue and, therefore, at least after
25th COctober, 1989 it woul d be unrecoverable being outside
the purview of the Section 39 of the U P. Excise Act, 1910.
This would clearly be the position as a result of the Court
havi ng declared relevant  provisions of the U P. Act as
being ultra vires insofar as it enables the inposition of
exci se duty on industrial alcohol

Furthermore in view of the enunciation of the law by
this Court in Gswal AgroMIIs Ltd. case (supra), a bank
guarantee which is furnished cannot be regarded as paynent
of excise levy whichthe Government is entitled to retain.
The furnishing of a bank guarantee is ordered normally in
order to ensure collection of dues. Were, however, the
State, as in the present case, has been held not to be
entitled to collect or realise vend fee after 25th October
1989 it cannot be allowed to invoke the bank guarantee and
realise the anount of vend fee. VWhat cannot be done
directly cannot be done indirectly either.  Furnishing of
bank guarantee is only a prom se by the bank to pay to the
beneficiary the amount under certain circunstances contained
in the bank guarantee. Furnishing of bank guarantee cannot
tantambunt to naking of paynent as it was to avoid making
payment of the vend fee that bank guarantees were issued.
The respondents, in other words, are not entitled to encash
the bank guarantees and realise vend fee in respect of the
period prior to 25th Cctober, 1989.

It is true that the effect of a |egislation wthout
| egi sl ative conpetence is that it is nonest. [See: Behram
Khur shed Pesi kaka vs. The State of Bombay at 652, 653,
R M D. Chamar baugwal | a vs. The Union of India at 940,
M P. V. Sundararamer & Co. vs. The State of Andhra
Pradesh & Anot her (supra) at 1468 and Mahendra Lal Jaini vs.
The State of Uttar Pradesh and Others at 937-941.]

Nevert hel ess a law enacted wi t hout | egi sl ative
conpetence remains on the statute book till a Court of
conpetent jurisdiction adjudicates thereon and declares it
to be void. Wen the Court declares it to be void it is
only then that it can be said that it is nonest for al

pur poses. In Synthetics and Chem cals case the invalidity
of the provisions was a declaration under Article 141 of the
Consti tution. It was for doing conplete justice that the

Court in exercise of its jurisdiction under Article 142
noul ded the relief in such a way as to give effect to its

decl aration prospectively. It is not possible to accept
that such an order of prospective overruling is contrary to
I aw. An invalid |law has not been held to be wvalid. Al

that has happened is that the declaration of invalidity of
the legislation was directed to take effect froma future
dat e.

The principle of prospective over-ruling is too well
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enshrined in our jurisprudence for it to be disturbed.
Therefore, by reason of the decision in second Synthetics
case what has actually happened is collection and
non-collection of vend fee prior to 25th Cctober, 1989 is
| eft untouched. However, the Court in the second Synthetics
case did not specifically deal with the question of deposits
made pursuant to interimorders of Courts. The word used
there was realisation. It mght have been arguable that
the deposits were not realisations in the sense the word

has been wused in taxation statutes in general and the
U. P. Exci se Act, 1910 in particular. However, the interim
orders passed by the Hi gh Court show that deposits were made
of vend fee and the purchase tax. Al though these deposits
were to be kept in a separate account, nevertheless in the
circunstances of this case, it would be nmere sophistry to
hold that the nonies so deposited were not realisations
for the purposes of the U P. Excise Act. Therefore, what
was deposited by the appellants with the State would remain
with it notwithstanding, the interimorders which required
the State to keep it in a separate account but, at the sane
time, what has not been collected by the State cannot be
realised by it, even in those cases where a bank guarantee
had been furni shed.

Lastly, while/relying on Mafatlal |ndustries Ltd. and
O hers vs. Union /of India and Ohers , Shri Dwi vedi
submitted that the appellants had realised the anpbunt of
vend fee payable by taking that figure into account while
determining their 'sale price and, therefore, the State is
entitled to recover the same as it would otherwi se result in
unj ust enrichnent to the appellants.

In Mfatlals case (supra) the principle of  unjust
enri chment was invoked as refund was cl ained even though the
amount of excise duty paid had already been recovered. This
principle resulted in the court declining to order | refund.
The principle of unjust enrichnent does not apply’ in the

present case, in view of the direction given in second
Synt hetics case (supra) that no refund be given. ~ This is in
l[ine with the principle of unjust enrichnent. But that

principle cannot be extended to give aright to the State to
recover or realise vend fee after the statute has -been
struck down and it has been categorically stated that the
respondent States are restrained fromenforcing the said

levy any further.. The contention of the respondents  in
the teeth of the aforesaid direction cannot, therefore, be
accept ed. This is apart fromthe fact that there is no

factual basis on which this Court can conclude that the
appel l ants have in fact realised the anmount of vend fee and
allowing them to retainit will result in their ~getting
enriched unjustly.

For the aforesaid reasons, C. A No. 4093 of 1991 is
al | owed. G vil Appeal No. 2853 of 2001 is dism ssed. |t
is declared that the vend fee realised by the States i s not
to be refunded to the appellants and, at the same tine, the
State cannot collect any vend fee for the period prior to
25th Cctober, 1989 or thereafter notw thstanding that
notices of demand may have been issued or recovery
proceeding initiated. Parties to bear their own costs.

C A Nos. 324 of 1981, 455, 2795, 1604 of 1980, 624,
625, 125, 2049 of 1981, C A Nos. 1122, 181 of 1981, SLP
(© Nos. 4181, 4297-4298 of 1980, C.A. Nos. 215, 341 of
1981, T.C. Nos. 37-39 of 1989, C A Nos. 2777 of 1981




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 15

and 1607 of 1980

In these appeals apart fromthe points decided by the
judgrment in Sommiyas case (Civil Appeal No. 4093 of 1991),
one of the issues which arises pertains to the validity of
the export pass fee sought to be |levied and realised by the
State. Counsel for the parties agree that this and other
i ssues, not covered by the judgnent in Sommiyas case, can
now be deci ded by an appropriate Bench

[.A. Nos. 1 &3 in WP (C No. 1892 of 1973

I.A. Nos. 1 and 3 in WP (C No. 1892 are disni ssed

RUMA PAL, J
Wiile | respectfully concur with the reasoning and
concl usi ons reached by ny learned brother KIRPAL, J., | wi sh

to add my views on -an aspect of t he prospective
over-ruling which was sought to be effected by the decision
of the Constitution Bench of this Court in Synthetics and
Chem cals Ltd. and Others vs. State of UP. and others
1990 (1) SCC 109.

One of the argunents of the appellant as noted by ny
| earned brother was that the Court in the Synthetics case
by resorting to prospective over-ruling had in a fact sought
to uphold a law upto the period of the judgnment which |aw
had held to have been passed w thout conpetence. It is
submitted that the finding that the States were not
conpetent to levy tax on industrial al cohol nmeant that the
State Acts were non est and that the Court could’ not by
giving prospective effect to its judgnent breathelife into
a dead statute up to the date of the judgnment. 1t was al so
contended by the appellant that even under Article 142, the
Court could not whittle down or act in derogation of any
constitutional provision. By declaring that the statute was
valid up to the date of the judgnment, according to the
appel l ant, the specific constitutional provisions, nanely,
Articles 246 and Article 245 were infringed. Reliance has
been placed on the decision of this Court in Prem Chand Garg
VS. Exci se Comm ssioner, U P., Allahabad 1963 (1) SCR 885
and Supreme Court Bar Association V. Union of India and
Anot her 1998 (4) SCC 409.

The ar gunent of t he appel l ant proceeds on a
m sunder standing of the effect of prospective over-ruling.
As has been elaborately stated in my |earned brothers
judgrment, by prospective over-ruling the Court does not
grant the relief <claimed even after holding in t he
claimants favour. In this case, the Court held that the
statutory provision inmposing vend fee was invalid. Strictly
speaking, this would have entitled the appellant to a refund
fromthe respondents of all anounts collected by way of vend
f ee. But because, as stated in the Synthetics decision
itself, over a period of time inposts and |evies had been
imposed by virtue of the earlier decision and that the
States as well as the petitioners and nmanufacturers had
adjusted their rights and their positions on that basis,
this relief was denied. The Court did not, by denying the
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relief, authorise or validate what had been declared to be
illegal or wvoid nor didit inbue the legislature wth
conpetence upto the date of the judgnent.




