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ACT:

I ndi an Rai | way Medi cal  Service (District Medical
Oficers) Recruitnment Rules 1965/1ndian Railway Medical
Service (District Medi cal O fi cers) Recruitnment Rules
1973/ I ndian Railway  Medical Service (Divisional Medical
O ficers/ Senior Medi cal Oficers) Recr ui tnent Rul es
1975/ 1 ndi an Rai |l way Medi cal Service (Chief Medical Oficers,
Addi tional Chief nedical Oficers, Mdical Superintendents
and Divisional/Senior Medical Oficers)  Recruitnent | Rules
1978-1ndi an Railway Medical Service-Conbined seniority |ist
of Divisional Medical Superintendent-Validity of-Pronotion-
Principle of "non-sel ection"- Wet her equi val ent to
"seniority-cumsuitability"-Non-classification of posts into
per manent and tenporary-Wether all posts to be regarded as
per manent - Per sons appoi nted substantively whether could be
senior to persons appointed in officiating capacity-Persons
appointed to the higher post on the basis of "selection’ -
Whet her coul d be junior to the per sons appoi nt ed
subsequent | y- Zone w se-Confirmati on-Wiether permssible in
case of an Al India Service-Determ nation of  seniority-
Confirmation date whether relevant-Criteria for fixing
inter-se seniority between pronotees and direct  recruits-
VWhat is-Quota for direct recruitnent-Not maintained for |ong
peri od- Whet her there could be rotation of posts.

HEADNOTE:

The | ndian Rai | ways Medi cal Service consists - of
Assi stant Divisional Medical O ficers Cass | (before
January 1, 1973 described as Assistant Medical Oficers
C ass 1), Di vi si onal Medi cal Oficers, Medi cal

Superi ntendents, Chief Medical Oficers and Director Ceneral
of Medi cal Services.
The Petitioners in the wit petition who were Assistant

Medical Oficers Cass Il were confirmed, one in 1962 and
the others in 1963. During the years 1970 to 72 they were
sel ected by Depart ment al Pronot i on Conmi ttees for

of ficiating appointments to the dass | post of Divisional
Medi cal OFficers. At that time the Indian Railway Medical
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Service (District Medical Oficers) Recruitnment Rules 1965
were applicable. Those Rules were repeal ed and repl aced by
the Indian Rai | way Medi cal Service (District Medica
Oficers) Recruitnment Rules 1973. Under the Rules of 1965
and the Rules 1973 the posts of District Medical Oficers
were treated as sel ecti on posts.

819

The existing pay scale of Rs. 350-900 attached to the
post of Assistant Medical Oficer was revised by the Third
Pay Conmission and split into two A pay scales, a higher
Class | scale of Rs. 700-1600 and a |lower Cl ass Il scale of
Rs. 650-1200 and the posts of Assistant Medical Oficers
were divided into those carrying the higher pay scale and
those carrying the lower pay scale. The upgraded posts in
the higher pay scale of Rs. 700-1600 were designated as
"Assi stant Divisional~- Medical Oficers". The petitioners
were placed in the higher pay scale of Rs. 700-1600 and were
designated as Assistant Divisional Medical Oficers wth
ef fect from January 1, 1973.

The Rul'es of 1973 were replaced by the Indian Railway
Medi cal Service (Divisional Medical Oficers/Senior Medica
O ficers) Recruitnent Rul ess 1975, which were further-
replaced by the Indian Railway Medical Service (Chief
Medi cal O ficers, Additional Chief Medical Oficers, Medica
Superintendents and Divisional Senior Medical Oficers)
Recruitnment Rules, 1978. Under these ‘Rules promotion is
effected on the principle of "non-selection", that is, on
"seniority-cumsuitability" basis.

The Rules of 1965 showed that there were 101 posts in
the grade of Divisional Medical Oficers. The Rules of 1973
nmentioned 109 posts and referred to themas permanent posts
only. The Railway Mnistry for the pronotion of Assistant
Medi cal OFficers to the Class | posts of Divisional Medica
Oficers indicated the nunmber of anticipated vacancies for
the purpose of pernmanent pronotion and the nunmber of
anticipated vacancies for the purpose of officiating
appoi nt nents, the nunber under each category being specified
zone-wi se. A Cass | Departnental Pronption Conmittee net on
several occasions and considered the cases of candi dates who
had conpleted five years and above of service as Assistant-
Medi cal O ficers for substantive pronotion and for
officiating pronotion, the field of choice being extended to
six times the nunber of vacancies. The petitioners were
sel ected on the basis of nmerit and appointed to officiate as
Di vi sional Medical Oficers on different datesin 1971 and
1972, except petitioner No. 7 who was pronoted and appoi nted
in 1974.

The Railway Board on OCctober 30, 1979 published a
conbined seniority list of Divisional Mdical Oficers
recruited directly or by pronotion. Respondents Nos. 4/'to 64
i ncluded both pronotees and direct recruits and were shown
inthat Ilist. The petitioners did not find placein the
seniority list. Subsequently on the basis of that seniority
list, some of the respondent Divisional Medical Oficers
wer e appoi nted on August 31, 1934 to of officiate as Medica
Superi nt endent s.

In the Wit Petition wunder Art. 32 the petitioners
chal l enged the validity of the conbined seniority list dated
30th October, 1979 of Divisional Medical Oficers and of the

of ficiating promoti ons to the post s of Medi ca
Superintendents as violative of Arts. 14 and 16 of the
Constitution, contending: that they were pronoted as

Di vi sional Medical Oficers much earlier than the pronotee
respondents; that their pronotion was made by sel ection on
the basis of nmerit
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adj udged by the Departnental Pronotion Conmittees under the
Rul es of 1965; that they had continued in service as
Di vi sional Medical Oficers against vacancies in permnent
posts without interruption for periods ranging between 8
years to 12 years, and that the pronotee respondents, who
had held such posts for shorter periods, had been confirned
before the petitioners and shown senior in the seniority
list and preferred for pronotion as Medical Superintendents;
that the petitioners should have been confirmed in the
normal course; that the pronotee respondents have been
confirmed zone-w se, and such confirmati on cannot serve as a
proper reference for ‘determine seniority because when
confirmation 1is granted zone-wise, it depends on the
fortuitous accrual of vacancies arising arbitrarily at
different times and in different nunbers in different
i ndi vidual zones; -that “if the date of <confirmation is
adopted as the criterion, confirmtion should not be
reckoned on a zonal basis. Pronotion to the post of Medica

Superi ntendents, which is an all India cadre post should
properly be drawn on an Al ~India basis and that if
confirmation has to be considered zone-wise then for the
purpose of pronotionto the all-lIndia cadre of Medica
Superintendents the only logical and uniform criterion
should be the total” length of continuous service as

Di visional Medical Oficers reckoned from the date of
pronmotion; that for the purpose of fixing seniority in the
grade of Divisional Medical Oficers the seniority in the
grade OF Assistant Medical Oficers or Assistant Divisiona
Medical Oficers is of  no material significance because
under the Rules in force when the pronotion in the instant
case were nmde, the petitioners were governed by the
principle of selection on the basis of merit; that the quota
prescribed for direct recruitment ~and for pronotion under
the Rules has been wongly applied at the stage of
confirmation when it should have been applied at the stage
of appointment and that there.is no provision for applying
the principle of rotation of  vacancies between direct
recruits and pronotees for the purpose of determ ning
relative seniority between them

The respondents, however contended: that the seniority
list has been correctly prepared, it contains the nanmes of
only those officers who were either directly recruited as
Di vi sional Medi cal Oficers or had been approved for
per manent pronotion against the quota of posts reserved for
themin vacancies allotted anbng the individual Railways on
the basis of the cadre position of each Railway, and that
none of the petitioners qualified for inclusion in_the
seniority list as they had been pronmpted in an officiating
capacity to tenporary vacancies in the posts of Divisiona
Medi cal Officers; that the petitioners have no right to be
treated at par with those officers who were holding
per manent posts on a confirnmed basis, as confirmation was
made on the basis of their selection for pernmanent pronotion
as Divisional Medical officers and their seniority was also
fixed on that basis. According to the practice foll owed by
the Railway Administration three select lists were prepared.
List A set out the nanmes of officers selected for
substantive pronotion against permanent vacancies. List
included the names of officers selected for officiating
pronoti on agai nst tenporary vacancies. The petitioners were
placed in List B. The third list. List C, bore the nanes of
officers included in List by earlier Depart nmental Pronotion
Conmittees but not considered as "suitable yet" for
substantive promotion by subsequent Departmental Pronotion
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Conmittees. The inter-se seniority between the direct
recruit and the pronotee Divisional Mdica
821

Oficers has been carefully fixed with reference to the
direct recruitment and promotional quotas in force fromtinme
to tinme, wthout affecting the date of confirmation of the
Divisional Medical Oficers. The petitioners cannot claim
inclusion in the inpugned seniority list as none of them had
been pronoted as Divisional Medical Oficers on a permanent
basi s agai nst the quota of seats reserved for such
promoti ons under the relevant Rul es, and cannot get
wei ghtage of five years of substantive service rendered in
the | ower grade because the principle providing such
wei ghtage for seniority has not been applied to the Medica
Departnment of the Rail ways.

Al'l owi ng the petition
N

HELD: 1. The seniority list published by the Railway
Mnistry's letter No. 752-E/530 (EI A) dated Novenber 22
1979 as well as the appointnments nade to the posts of
Medi cal Superintendents by the Railway Mnistry's letter no.
E(O 111-81 PM 199 dated August 31, 1981 are quashed. The
Rai |l way Adm nistration is directed to draw up a fresh
Seniority List of Divisional Mdical Oficers and to nmake
fresh appoi ntnents/fromanong D visional Medical Officers to
the posts of Medical Superintendents. [847 H 848 A-B]

2. There is nothing to indicate why the Railway

M nistry sought to fill some of  the vacancies in the
per manent posts on a substantive basis and the others on an
of ficiating basis. The explanation of f ered is t hat

substanti ve appoi ntnents were nmade to pernmanent  vacancies
and officiating appoi ntnents were nmade to tenmporary
vacanci es. The docunents on record do not speak of tenporary
vacancies at all. There is no material suggesting the need
for treating sone of the vacancies as tenporary and to show
that some vacancies would have ceased to exist within the
foreseeabl e future or upon the happening of sone anticipated
contingency On the contrary, the petitioners had continued
to fill the wvacancies to which the petitioners were
appoi nted shoul d be regarded as pernanent vacancies. [831 D
g

3. The explanation that officiating appointnments were
made when some of the candi dates considered for substantive
appoi ntnent were found to be of inferior calibre for such
appoi ntnent and, therefore, some of the vacancies were |eft
to be filled on an officiating basis is not plausible. The
conmuni cation of the Railway Mnistry to the Departnenta
Promoti on Committee specifying the nunmber and nature of the
appoi ntnents to be nade was issued | ong before the cases of
i ndi vidual officers were exam ned for pronotion. It was only
after the Departnental Pronption Conmmittee had been-infornmed
of the Railway Mnistry's requirement that it conmenced its
task of selecting candidates for substantive appointnment and
for officiating appointnent. The material produced by the
respondents shows that the petitioners did not at any tine
fall within the field of <choice for nmaking substantive
appoi ntnents. That was because their seniority in the grade
of Assistant Medical Oficers did not at the relevant tine
bring them within the field of choice for substantive

appoi nt nent . They wer e consi der ed for of ficiating
appoi ntnent only, and not for substantive
822

appointnent. It was the mnere statistical fact of their
seniority as Assistant Medical Oficers, and not their
nmerit, that precluded their consideration for substantive
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appointnent as Divisional Medical Oficers at the rel evant
time. [831 H, 832 A-D

4. If fromthe outset the tenporary vacanci es had been
regar ded as per manent vacanci es, and substantive
appoi ntnents had been made i nst ead of of ficiating
appoi ntnents, the petitioners would have been appointed
substantively to those permanent vacancies. In the entire
field of choice in which they fall, they were found to be
the nost neritorious. Ever si nce their respective
appointnents in 1971, 1972 and 1974 the petitioners have
continued to serve wthout interruption as Divisiona
Medi cal Officers and were doing 50 when this wit petition
was filed in 1981. They have continued to serve in the posts
for a significant nunber of years, and there is no

indication that their appointments wll come to an end
nerely because the  vacancies have been described as
temporary. There is no material to show that their

confidential Records -contained any adverse entries or that
otherwise they were not fit on their merit for substantive
appoi nt nent-to pernmanent vacancies. The petitioners have now
been appointed Divisional Medical Officers on a substantive
basis. The only reason why they were not originally
appoi nted substantively to pernmanent vacanci es as Divisiona

Medi cal O ficers is that only a limted nunmber of
subst anti ve appoi ntnents was desired by the Railway Mnistry
and the petitioners were not considered for t hose
substanti ve appoi ntnents because they did not fill within
the field of <choice, having regard to their place of
seniority in the [ower grade of “Assistant Medical Oficers.
[832 F-H, 833 A-B]

5. The petitioners-are entitled to say that they should
be considered at par, for the purpose of fixing seniority,
with those appointed to pernmanent posts in a substantive
capacity. There is nothing to indicate why they should not
be entitled to the benefits which the substantive hol ders of
per manent posts enjoy. For the ~purpose of determ ning
seniority anong pronotees the petitioners should be treated
as having been appointed to pernmanent vacancies from the
respective dates of their original appointnment and the
entire period of officiating service perfornmed by them
shoul d be taken into account as if that service was of the
sane character as that perforned by the substantive holders
of permanent posts. [834 A-(C

Bal eshwar Prasad v. State of UP.,[1981] 1 S.C R 449,
462 and O P. Singla v. Union of India, [1984] 2 S.C C 450,
fol | owed.

6. In the instant case, as the petitioners are
continuing to hold the posts of Divisional Medical Oficers
for several vyears, the inclusion of their names in List is
whol |y neani ngl ess. [834 D

7. If length of continuous service reckoned fromthe
date of promotion furnishes the criterion for determining
seniority between the petitioners and the substantively
appoi nted Divisional Medical Oficers, that principle should

apply

823

with equal vigour as between the petitioners and those
pronot ee respondents who also began to serve, like the
petitioners, in officiating appointnents as Divisiona

Medi cal Oficers. There is no reason why such pronotee
respondents, although appoi nt ed subsequent |y to t he
petitioners, should be treated as senior to them [834 -F]

8. The date of confirmation is the naterial date for
determning relative seniority. The Railway adm nistration
in according confirmation has been influenced by two
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principle factors. One is that confirmation has been
consi dered zone-w se. Confirmati on has been nade as

vacanci es have arisen wthin a particular zone. The
vacancies differ fromzone to zone. They no not arise
equally in different zones but turn on factors peculiar to
each zone, such as the strength of the cadre within the
zone, and the differing nunmber of vacancies arising in
different zones at different times. In other words,
confirmati on based on the placenent of an officer within a
particul ar zone rmust necessarily be determined by factors
confined to that =zone and unrelated to an all India
standard. It is apparent that confirmations limted by such
a local perspective cannot serve as a legitimte base for
drawi ng up a seniority list intended for effecting
pronoti on, to t he al | I ndi a cadre of Medi ca
Superintendents. To adopt the date of confirmation as the
governing point in such circunstances is to inject an
el enent- of inequality into the very foundation of the
pronotion process. It is conceivable that the Railway
Admi ni stration has adopt ed t he rul e of accordi ng
confirmations zone-wise for certain- practical consideration
and the wvalidity of that practice need not be adjudicated
on. But such confirmations  cannot legitimately constitute
the basic normfor drawing up a seniority list of Divisiona
Medi cal Officers for the purpose of pronotion to the grade
of Medical Superintendents. The principle nust be that
seniority should be related to the “length- of continuous
service as Divisional Medical Oficers reckoned from the
date of pronotion to  the post;  such service should not
i nclude any period served in a fortuitous, stop-gap or
adhoc appointnent. [834 G H;, 835 A-E]

9. After inplenentation of the recomendations of the
Third Pay Commission, all the officers conprising the two
groups were Assistant Medical Oficers, and an Assistant
Medi cal OFficer was nothing but as Assistant Medical O ficer
who drew the higher revised scale of pay. The conclusion is
i nescapabl e that Assistant Divisional Medical Oficers were,
for the purpose of pronotion as Divisional Medical Oficers,
governed by the Rules of 1965 and the Rul es of 1973. Those
Rul es nmention Assistant Medical Oficers as—a source of
recruitment, without referring to any limting qualification

that they should be officers drawing a Class |l scale of
pay. The expression "Assistant Medical Oficer" in~ those
Rul es is conprehensive enough to include all Assistant
Medi cal O ficers, whether drawing the class Il revised scale

of pay or entitled to the Cass | revised scale of pay. And
all such Oficers were, under those Rules, governed by the
principle of selection on merit for pronotion as Divisiona
Medi cal Oficers. The Assistant Medical Oficers were
designated as Assistant Divisional Medical Oficers’ wth
effect from January 1, when the Rules of 1965 were still in
force The Rules of 1973 cane into force in August, 1973. It
is true that when Assistant Medical Oficers were designated
as Assistant Divisional Medical Oficers in the revised
Class | scale of Rs. 700-1600 by

824
Notification No. E(GP) 74/1/153 dated July 24,1976, the
notification spoke of the "appoi ntrment" of Cdass 11l

Assi stant Medical Oficers as Assistant Divisional Mdica
Oficers, but having regard to the terns of the schedule to
the letter dated Decenmber 31, 1974 such notifications nust
be understood to nean that the Assistant Oficers had been
assigned the Cass | scale of Rs. 700-1600 and nerely
described as Assistant Divisional Medical Oficers. They
continued to belong to the broad category of "Assistant
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Medi cal Officers". Upon Assistant Medical Oficers being
designated as Assistant Divisional Medical Oficers under
the new schene, there was no correspondi ng anendnent in the
Rules of 1965 or the Rules of 1973. It is for the first
time, under the Rules of 1978, that the post of Divisiona
Medi cal Officer is described as a "non sel ection" post to be
filled by promotion from the ranks of Assistant Divisiona
Medi cal Officers and by direct recruitnment. The only
Assistant Medical Oficers now entitled to pronotion as
Di vi sional Medical Oficers were those drawing the O ass |
scale of Rs 700-1600 and desi gnated as Assistant Divisiona
Medi cal O ficers". The new sub-division of Assistant Medica
Oficers described as Assistant Divisional Medical Oficers
was deened to have taken birth on January 1, 1973 five and a
hal f years before the Rules of 1978 were brought into force.
It could never have been intended that this class of
Oficers should exist in a vacuum where no rul es operated.
There was no vacuum -because they were conprehended within
the expression "Assistant Medical Oficer"” in the Rules of
1965 and ' the Rules of 1973, and therefore, no anendnent was
consi dered necessary in those Rules to take congnisance of
this class. [837 E-H, 838 A-QJ

10. The principle of selection by merit, enunciated in
the Rules of 1965 ‘and the Rules of 1973 governed the
pronoti on of Assistant Medical Oficers (including Assistant
Di vi sional Medical Oficers) to the posts of Divisiona
Medi cal Oficer before the Rules of 1978 came into force
Both before and after January 1, 1973, during the period
before the Rules of 1978 came into force the principle of
"non-sel ection", that  is seniority-cumsuitability in the
| ower grade, which was provided in the Rules of 1978 di d not
apply to the pronotion of Assistant Medical  Oficers
(including Assistant Divisional Medical Oficers. to the
posts of Divisional Medical Oficers. [838 GH 839 A

11. The confirmation of the petitioners and all other
officers appointed to the posts of Divisional / Medica
Oficer before the Rules of 1978 cane into force must be
governed by the Rules of 1965 and the Rules of '1973. The
pronoti ons and appoi ntments nade under the Rul es of 1965, on
the repeal of those rules by the Rules of 1973, fall to be
governed by the Rules of 1973. [839 D f]

12. The inter se seniority between the nenbers of a
service will ordinarily depend on the date of entry into the
grade. That is an event gover ned by the Rules  of
recruitment, whether it be direct recruitnment or pro notion
on the basis of selection on nmerit or on the basis of
seniority in the lower grade or sonme other  factor. Were
seniority is fixed in a grade according to ‘the length of
service in that grade, that inplies a reference back to the
date of entry. It is wholly immuaterial when the seniority
list is prepared. [840 C- E]

In the i nstant case, applying the criteria for
determ ning seniority vis-a-vis the pronptee respondents and
the petitioners to the case of petitioners and the
825
direct recruits, the petitioners nmust be held senior to the
direct recruits appointed subsequently to them [842 D E]

OP. Singla v. Union of India, [1984] 2 S.C C 450,
fol | oned.

13. The rules thenselves do not |ay down any principle
of rotation. They specify the quotas only. It was for the
first tine on May 26/27, 1976 that the Railway Mnistry by
its Letter No E(O 1-74/SR-6/10 directed that the seniority
of Class Il officers of the Medical Department, pronoted to
Class | Senior Scale against the quota earnmarked for a




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 8 of 24
particul ar year vis-a-vis the officers recruited against the
direct recruitnment quota for that year wll be filed on a

rotational basis wth reference to the direct recruitnent
and pronotional quotas in force from tinme to tine." This
directive, however, can be of no assistance to the
respondents. It may be open to an adm nistration to work the
quota rule through a principle of rotation, but that inplies
that a quota rule is being actively operated and effect is
being given to it. In the present case, the quotas |aid down
by the Rules were not observed at all and no direct
recruitment was made, during the years 1973 to 1976. | ndeed,

the process of direct recruitment was enmployed on a
substantial basis only from 1978 onwards. There was power
under Rule 7 of the Rules of 1973 to relax the provisions of
those rul es, which would include the provision requiring the
observance of speci fi ed quot as for recruitnment from
promoti onal and fromdirect recruitment sources. [843 G H

844 A-D]

A. Janardhana v. Union of India & Os., [1983] 3 S.C.C
601, followed, and A K  Subraman & Os. etc. v. Union of
India & Ors., {1975] 2 S.C'R 979 inapplicable.

P.S. Mahal v. Union of India, [1984] 4 S.C.C. 545 and
Bi shan Sarup GQupta v. Union of India, [1975] Supp. S.CR
491, referred to. [847 E]

14. The directly recruited Divisional Mdical Oficers
are entitled to seniority only fromthe date of their entry
into service and not fromany anterior date, and therefore
cannot enjoy seniority above the petitioners.

JUDGVENT:

ORI G NAL JURI SDICTION: Wit Petition No. 8353 of 1981

Under Article 32 of the Constitution of India

P.P. Rao and Parijat Sinha for the Petitioners.

MM  Abdul Khader, Grish Chandra and Mss A
Subhashi ni for the Respondents.

The Judgrment of the Court was delivered by
826
PATHAK, J: By this petition wunder Article 32 of the
Constitution the petitioners challenge the validity of a
conbi ned seniority list dated October 30, 1979 of Divisiona
Medical O ficers and of pronoti ons and of ficiating
appoi ntnents made on the basis of that seniority list to
posts of Medical Superintendents in the ~Indian Railways
Medi cal Service

Medi cal Service in the Indian Railways is structured in
ascending levels. At the base, for the purpose of this case,
is the cadre of Assistant Divisional Medical Oficers O ass
I (who before January 1, 1973 were described as Assistant
Medical Officers Cass Il). Above them is the “cadre of
Di vi sional Medical Oficers. The next above is the cadre of
Medi cal Superintendents. Still higher rank Chief Medica
Oficers, and the apex of the hierarchy is held by the
Director General of Medical Services.

There are eight petitioners. They were Assistant
Medi cal Officers Cass Il and had been confirned in that
grade, one petitioner in 19 62 and the others in 1963.

During the years 1970 to 1972, the petitioners were
sel ected by Depart ment al Pronoti on Conmittees for
officiating appointments to the Class | posts of Divisiona
Medi cal Oficers, when the Indian Railway Medical Service
(District Medical Oficers) Recruitnment Rules, 1965 were in
force. Those rules were repeal ed and replaced by the |Indian
Rai | ways Medi cal Service (District Medi cal Oficers)
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Recruitment Rules, 1973. Under the Rules of 1965 and the
Rul es of 1973, the posts of District Medical Oficers were
treated as sel ecti on posts.

To give effect to the reconmendati ons of the Third Pay
Conmi ssion, the scales of pay of existing categories of
officers were revised. The existing pay scale of Rs. 350-900
attached to the posts of Assistant Medical Oficer was
revised and split into two pay scales, a higher Cass |
scal e of Rs. 700-1600 and a lower Class Il scale of Rs. 650-
1200. The posts of Assistant Medical O ficers were divided
into those carrying the higher pay scale and those carrying
the higher pay scale. A very large nunber of posts of
Assi stant Medical Oficer were upgraded to the higher pay
scale of Rs. 700-1600, and were designated as "Assistant
Di vi sional Medical Oficer". The petitioners were placed in
the higher pay scal e of Rs. 700-1600 and were designated as
Assi stant Divisional Medical Oficers with effect from
827
January 1. 1973. The screening of over 2000 Assistant
Medi cal Officers for the purpose of upgrading themto the
hi gher scale kept the Screening Commttee busy from 1974 to
1976 or so, and practically no recruitment was nade during
those year ei ther by per manent  pronotion or direct
recruitnment to the posts of Divisional Medical Oficer

The rules of /1973 were replaced by the Indian Railway
Medi cal Service (Divisional Medical Oficers/Senior Medica
Oficers) Recruitnent Rules, 1975. These, in their turn
yielded place to the Indian Railway Mdical Service (Chief
Medi cal Officers, Additional Chief Medical Oficers, Medica
Superi ntendents and Di vi sional” Senior Medical Oficers
Recruitnment Rules, 1978. Under the Rul es of 1978, pronotion
is effected on the principle of "non-selection", an
expression in the Rules which is construed by the Railway
administration as "seniority-cumsuitability".

By a letter No. E (O 1-78/ SR-6/14 dated Cctober 30,
1979 the Railway Board published a conmbined seniority |ist
of Divisional Medical Oficers recruited directly or by
pronoti on. The respondents Nos. 4 to 64 were shown in that
l'ist. They include pronotees as well as direct recruits. The
petitioners did not find place in the seniority |list.
Subsequently, on the basis of their position in that
seniority list, some of the respondent Divisional Mdica
Oficers wer e appoi nt ed to officiate as Medi cal
Superintendents by a Railway Board letter No. E(O111-81 PN
6/ 199 dated August 31, 1981

The petitioners challenge the conbined seniority Iist
of Divisional Medi cal Officers and t he of ficiating
promotions to the posts of Medical Superintendents.. The
petitioners contend that the seniority assigned to the
respondents Nos. 4 to 64 and the consequent pronotions made
thereafter violate Articles 14  and 16(1) of t he
Constitution. The grievance operates in two dinensions,
agai nst the pronotee respondents and against the direct
recruit respondents.

We propose to consider first the grievance of the
petitioners in respect of the seniority accorded to the
pronot ee respondents as Divisional Mdical Oficers and
their pronotion to officiate as Medi cal Superintendents. The
case of the petitioners is that the petitioners were
promoted as Divisional Medical Oficers much before the
pronot ee respondents, that their pronotion was nade
828
by selection on the basis of nmerit adjudged by Departnenta
Pronotion Conmittees under the Rules of 1965, that they had
continued in service as Divisional Medical Oficers against
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vacancies in per manent posts w thout interruption for
peri ods ranging respectively between 8 years to 12 years,
and yet the pronotee respondents, who had held such posts
for shorter peri ods, had been confirned before the
petitioners and shown senior in the seniority list and
preferred for pronotion as Medical Superintendents. It is
contended that the petitioners should have been confirned in
the normal course, the order of their pronotion against
per manent vacanci es. The petitioners submit that the
pronot ee respondents have been confirmed zone-w se, and such
confirmation cannot serve as a proper reference for
determ ning seniority, because when confirmation is granted
zone-w se, it depends on the fortuitous accrual of vacancies
arise arbitrarily at different times and in different
nunbers in different individual zone. The petitioners
contend that if the date of confirmation is adopted as the
criterion, confirmation should not be reckoned on a zona

basis, but as if the vacancies arose in a single all India
structure for, the petitioners say, a seniority |Ilist
prepared for the purpose of Pronotion to the post of Medica

Superi nt endents, which i's an all" India cadre, should
properly be drawn on an all  India basis. The petitioners
urge that if confirmation has to be considered zone-w se,

then for the purpose of pronotion to the all India cadre of
Medi cal  Superintendent's the only | ogical and wuniform

criterion should be the total length of continuous service
as Divisional Medical Oficers reckoned from the date of
promotion. It is a 'criterion which  nakes ‘the arbitrary
chance of confirmation against fortuitous vacancies in
i ndi vidual zones irrelevant. Finally, the petitioners urge
that for the purpose of fixing seniority in the grade of
Di visional Medical Oficers the seniority ruling . in the
grade of Assistant Medical Oficers or Assistant Divisiona
Medical Officers is of no material significance | because
under the Rules in force when the Promptions in instant case
were nade pronotions were governed by the principle of
sel ection on the basis of nerit.

The respondents, on the other hand, naintain that the
seniority list has been correctly prepared, that it contains
the names of only those officers who were either directly
recruited as Di visional Medical Oficers or - had been
approved for permanent pronotion agai nst the quota of posts
reserved for themin vacancies allotted anong the individua
Rai | ways on the basis of the cadre position of each Rai
829
way, and that none of the petitioners qualified for
inclusion in the seniority list as they had been pronoted in
an officiating capacity to tenporary vacancies in the posts
of Divisional Medical Oficers. The respondents contend that
the petitioners have no right to be treated at par/ wth
those officers who were holding permanent posts on a
confirmed basis, as confirmation was nade on the basis of
their selection for permanent pronmotion as Divisiona
Medi cal Officers. It is stated that seniority was al so fixed
on that basis. The respondents rely on a practice, followed
by the Railway Adm nistration for several years, under which
three Select Lists were prepared. List A set out the nanes
of officers selected for substantive pronotion against
per manent vacancies. List B included the names of officers
sel ected for officiating pronotion agai nst tenmporary
vacanci es. These officers were al so considered subsequently
by Departnmental Pronotion Commttees for pernanent pronotion
along with other eligible officers in the field. The
petitioners were placed in list B. The third list C, bore
the nanes of officers included in List by earlier
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Departnmental Pronmption Conmittees but not considered as
"suitable vyet" for substantive pronotion by subsequent
Departnmental Promotion Conmittees. It is stated that in the
Rai | way Administration, Class Il officers were considered
for substantive appoi ntnent to pernanent vacancies in
Class | posts for officiating appoi ntnent agai nst tenporary
vacancies in Class | posts. In each case, there was a
separate selection by a Departnental Pronmotion Committee,
and the selection was nade zone-wi se. The Departnenta

Promoti on Committees, after considering the officers at five
to six times the nunber of vacancies, made a sel ection on an
assessnment of their Confidential Records. It is stated that
of ficers sel ected for of ficiating appoi nt nent , and
subsequently coming wthinthe field of consideration for
per manent appoi nt ment agai nst. per manent vacanci es, were al so
consi dered for sel-ection by subsequent Depart ment al
Promotion Cormmittees. In this manner, it is said, al

eligible ass 1l officers were considered for pernmanent
appoi nt nent agai nst per manent vacancies, and the nost
neritorious were selected. It is pointed out that this
practice was termnated in the Medical Departnent of the
Rai | ways after 1972, because with effect fromJanuary 1

1973, the Cdass Il posts of Assistant Medical Oficer were
upgraded as Class |I' posts of Assistant Divisional Medica
Oficers.

According to the respondents, at no ‘tinme during the
period ending with the year 1972, ~whenever Departnenta
Promotion Conmittees nmet for selecting officers against
per manent vacanci es
830
did any of the petitioners fall wthin the field of
consi deration for permanent appointnent in view of their
pl ace of seniority in the class |1 posts. It is also
submitted that the pronotion of the petitioners, then
Assistant Medical Oficers, to the post of Divisiona
Medi cal O ficers in an officiating capacity agai nst
temporary vacanci es cannot be traced to the Rules of 1965 or
the Rules of 1973 because those rules dealt with pronotion
to pernmanent vacancies only. Nor could the petitioners, when
they became Assistant Divisional  Medical Oficers wth
effect from January 1, 1973, claimthe benefit of the said
Rul es because those rul es provided for selection of class |1
officers to class | posts. The respondents urge that the
principle which truly governs the petitioners in the nmatter
of promotion fromthe posts of Assistant Divisional Medica
Oficers is the principle of seniority-cumsuitability in
the former grade enbodied in the Rules of 1978. It is denied
that this construction would amunt to giving retrospective
operation to the Rules of 1978. It is explained that when
the question of preparing the seniority list arose, the
Rul es of 1978 were in operation, and they provided for
per manent pronotion on the basi s of seni ority-cum
suitability, and the rule of selection on merit operating

under the earlier Rules no longer prevailed, and, in-any
event, could not apply when an Assistant Divisional Mdica
Oficer, which was a Cass | post, was considered for

promotion to the Cass | post of Divisional Medical Oficer
Apparently, the pronotee respondents were senior to the
petitioners as Assistant Medical Oficers or Assistant
Di vi sional Medical Oficers, and that seniority was nade the
basis of pernanent pronotion to the grade of Divisiona
Medi cal Oficers. The respondents dispute the proposition
that pronotion to the grade of Divisional Medical Oficers
nmust be rmade on the basis of the total length of service
rendered as Assi stant  Medi cal Oficers and Assistant
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Di vi si onal Medical Oficers considered on an all India basis
as, they assert, pronotion to vacancies has to be considered
zone- wi se.

A perusal of the Rules of 1965 shows that there were
101 posts in the grade of Divisional Medical Oficers. The
Rul es of 1973 nention 109 posts. The posts are not divided
bet ween permanent posts and tenporary posts, and we nust
assune that the Rules refer to permanent posts only. It
appears that proceedi ngs were taken by the Railway
Administration from time to time for the pronotion of
Assi stant  Medi cal Oficers, to the Cdass | posts of
Di vi sional Medical Oficers. The Railway Mnistry indicated
the nunber of existing vacancies for the purpose of
per manent pronotion and the nunber of
831
anticipated vacancies for the purpose of officiating
appoi ntnent, the nunber under each category being specified
zone-wi se. The sel ection for both categories was made on the
basis of merit. It may be noted that both under the Rul es of
1965 and " the Rules of 1973, the posts of Divisional Medica
Oficers were regarded as selection posts. A dass
Departmental promotion Conmittee nmet on February 20, 1970
and consi dered the case of candi dates who had conpleted five
years and above of service as Assistant Medical Oficers for
such recruitment. /Both for substantive pronotion and for
officiating pronotion the field of choice was extended to
six times the numnber of vacancies. Another dass |
Departmental Pronmotion Committee nmet on Cctober 22, 1971 and
January 3, 1972. A third Cass | Departnental Pronotion
Conmittee held its neetings -on Septenber 29 and 30, 1972,
and Cctober 3, 1972. The Mnutes of the several neetings
indicate that the petitioners Nos. 1 to 8 were selected for
officiating a appointnments, sonme of them being classified as
"very goods" and others as "goods". They were accordingly
appointed to officiate as Divisional Medical Oficers on
different dates in 1971 and 1972 and the petitioner No. 7,
the last to be pronpoted, was appointed in 1974. The record
shows that these were all regarded as officiating
appoi ntnents to vacancies in the Class | posts of Divisiona
Medi cal Oficers. There is nothing before us to indicate why
the Railway Mnistry sought to fill some of the vacancies in
t he permanent posts on a substantive basis and the others on
an officiating basis. The respondents say that substantive
appoi ntnents were nade to per manent vacanci es and
of ficiating appoi ntnents were nade to tenporary vacancies.
We have carefully perused the copies of the officia
docunents placed on the record before us. They do not speak
of temporary vacancies at all. Nor is there any materia
suggesting the need for treating sone of the vacancies as
temporary. There is nothing to show that the vacancies would
have ceased to exist wthin the foreseeable future or upon
the happening of some anticipated contingency. On the
contrary, the petitioners have continued to fill the
vacancies for several years. In the circunstances we are of
opi nion that the vacancies to which the petitioners were
appoi nted shoul d be regarded as permanents vacanci es.

As regards t he need for maki ng of ficiating
appoi ntnents, it was explained during oral argument that
of ficiating appointnents were made when sone of the
candi dat es consi dered for substantive appoi ntment were found
to be of inferior calibre for such appointnment, and,
therefore, sone of the vacancies were left to be filled on
832
an officiating basis. W are not i mpressed by the
subm ssion. The comunication of the Railway Mnistry to the
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Departnmental pronmption Conmittee specifying the nunber and
nature of the appointnments to be nmade was issued | ong before
the cases of i ndividual officers were exam ned for
promotion. It was only after the Departnmental Pronotion
Conmittee had been informed of the Railway Mnistry-s
requi renent that it comenced its task of selecting
candi dates for substantive appointnent and for officiating
appoi ntnent. The field of choice for each category,
substantive appointnment or officiating appointnent, was
demarcated by the rule that the officers to be considered
woul d be six times the nunber of vacancies. According to the
material placed before us by the respondents, the
petitioners did not at any tine fall within the field of
choi ce for maki ng substantive appoi ntnents. That was because
their seniority in the grade of Assistant Medical Oficers
did not at the relevant tine bring themwthin the field of
choi ce for substantive appointnent. They were considered for
officiating appointnment only, ~and not for substantive
appointnent. It was the nere statistical fact of their
seniority as Assistant Medical Oficers, and not there
nerit, that precluded their consideration for substantive
appoi ntnent as Divisional Medical Oficers at the rel evant
time.

Now the petitioners had been sel ected for pronotion by
the sane or simlar Class | Departnmental Pronotion
Conmittees as those selecting the substantively appointed
Di vi sional Medical. Oficers, and inno sense were their
functions and responsibilities any .different fromthose of
the substantively appointed D visional Medical Oficers. It
seens to us that if fromthe outset the tenporary vacancies
had been regarded as pernanent vacancies, and substantive
appoi ntnents had been nade i nst ead of of ficiating
appoi ntnents, the petitioners would have been appointed
substantively to those pernmanent ~vacancies. In the entire
field of choice in which they fall, they were found to be
the nost meritorious. Ever since their respective
appointnents in 1971, 1972 and 1974 the petitioners have
continued to serve wthout interruption as Divisiona
Medi cal Oficers and were doing so when this wit petition
was filed in 1981. They have continued to serve in the posts
for a significant nunber of years, and there is no

indication that their appointments wll —come to an - end
nerely because the vacancies have been described as
temporary. There is no material to show that their

confidential Records contained any adverse entries or that
otherwise they were not fit on there nerit for substantive
appoi nt nent to permanent vacancies. |Indeed, we are told that
the petitioners have now been appointed
833
Di visional Medical Oficers on a substantive basis. It
appears that the only reason why they were not originally
appoi nted substantively to pernmanent vacanci es as Divi'si ona
Medi cal O ficers is that only a [imted number of
substantive appoi ntnents was desired by the Railway Mnistry
and the petitioners were not considered for these
substanti ve appoi ntnents because they did not fall within
the field of <choice, having regard to their place of
seniority in the lower grade of Assistant Medical Oficers.
VWiile there is no doubt that technically. according to the
terns of appointment, the petitioners were appointed on an
officiating basis, we are remnded of the observations of
this Court in Bal eshwar Prasad v. State of U P
"W nust enphasi s that while tenmporary and
per manent posts have great relevancy in regard to the
career of governnment servants, keeping posts tenporary
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for long, sonetines by annual renewals for severa

years, and denying the clainms of the i ncunbents on the

score that their posts are tenporary nakes no sense and
strikes us as arbitrary, especially when both tenporary
and pernmanent appointments are functionally identified.

If in the normal course, a post is tenporary in the

real sense and the appointee knows that his tenure

cannot exceed the post in longevity, there cannot be
anything, unfair of capricious in clothing himw th no
rights. Not so, if the post is, for certain depart
mental or |ike purposes, declared tenporary, but it is
within the ken of both government, and the appointee
that the tenporary posts are virtually long-lived. It
isirrational toreject the claim of the tenporary
appoi ntee on the nominal score of the term nology of
the post. W nust also express enphatically that the
principle which has received the sanction of this

Court’s pronouncenents is that officiating service in a

post /is for all practical purposes of seniority as good

as service on a regular basis."
These are _apposite observations bearing directly on the
point before us. W rmay point out that they were found
rel evant by this Court
834
in deciding OP. Singla v. Union of India. To our nind the
petitioners are entitled to say that ‘they should be
considered at par for the purpose of fixing seniority, with
those appointed to permanent posts in ‘a substantive
capacity. Nothing has been placed before us to indicate why
they should not be entitled to the benefits which the
substanti ve hol ders of permanent posts enjoy. |t seenms to us
that for the purpose of determning seniority anong
pronmotees the t petitioners should be treated as having been
appoi nted to permanent vacancies fromthe respective date of
their original appoi nt nent._and the entire period of
officiating service perforned by themshould be taken into
account as if that service was of (the same character as that
perfornmed by the substantive hol ders of permanent posts.

As regards the practice on which the respondents have
relied, of maintaining the three lists A —and that the
petitioners were shown in List as being fit only for
of ficiating pronotion against a tenporary vacancy, it seens
to us that the circunstance nakes no difference to the view
taken by us. W are of opinion that on the facts of this
case, when the petitioners are continuing to hold the posts
of Divisional Medical Oficers for several years, the
continued inclusion of their nanes in List is wholly
meani ngl ess.

If it is true that the length of continuous service
reckoned from the date of pronotion furnishes the criterion
for determining seniority between the petitioners- and the
substantively appointed Divisional Medical Oficers, that
principle should apply with equal vigour as between the
petitioners and those pronotee respondents who al so began to
serve, like the petitioners, in officiating appointnments as
Di vi sional Medical Oficers. There is no reason why such
pronot ee respondents, although appointed subsequently to the
petitioners, should be treated as senior to them

But it is said, the date of confirmation is the
material date for determining relative seniority, and the
pronot ee respondents were confirned before the petitioners.
It appears that the Railway administration in according
confirmation has been influenced by two principal factors.
One is that confirmation has been considered on zone-w se.
Confirmati on has been made as vacancies have arisen within a
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particul ar zone. The vacancies differ fromzone to zone.

835

They do not arise equally in different zones, but turn on
factors peculiar to each zone, such as the strength of the
cadre within the zone, and the differing nunber of vacancies
arising in different zones at different tinmes. |In other
words, confirmation based on the placement of an officer
within a particular zone nust necessarily be determ ned by
factors confined to that zone and unrelated to an all India
standard. It is apparent that confirmations limted by such
a local perspective cannot serve as a legitimte base for
drawi ng up a seniority list intended for effecting
pronoti ons to the al | I ndi a cadre of Medi ca

Superintendents. To adopt the date of confirmation as the
governing point in such circunmstances is to inject an
element of inequality into the very foundation of the
promoti on process: | ~“is conceivable that the Railway
Admi ni stration has adopt ed the rul e of accordi ng
confirmations zone-wi se for certain practical considerations
and, therefore, we do not propose to adjudicate on the
validity of that practice. But-we ~do lay down that such
confirmations cannot legitimately constitute the basic norm

for drawing up a seniority list of Divisional Medica
Oficers for the purpose of promotion to the grade of
Medi cal Superintendents. In the circunstances, the true

principle, in our opinion, nust be that seniority should be
related to the length of continuous service as Divisiona
Medi cal Oficers reckoned fromthe date of pronotion to the
post. This is subject of course to the exception that such
service should not - incl ude any period served in a
fortuitous, stop-gap or ad hoc appoi nt ment-.

Having said this, we nmay advert now to the other factor
whi ch appears to have influenced the Railway adm nistration
in assigning seniority. The inmpugned seniority 1list was
prepared in 1979. It was drawn up when the Rules of 1978 had
cone into force. It was drawn up at a time when the new rule
of "non-selection" enbodied in  the Rules of 1978. O
"seniority-cumsuitability" as the respondents understand
it, had begun to govern pronotion to the grade of Divisiona
Medical Oficers. The Railway admnistration, follow ng
those rules, ignored the fact that the petitioners had been
selected on their merit to those posts long before, and had
occupied them all the years since. The consequence of
applying the rule of seniority-cumsuitability in the | ower
grade was to wipe out all the advantage ~clainmed by the
petitioners by virtue of the several years of continuous
service, and to give an ascendancy to those  Assistant
Medi cal Oficers who although pronoted subsequently  were
confirmed earlier only by
836
reason of their seniority in the |ower grade. The question
is whether the rule of seniority-cumsuitability can
prevail. The poi nt  woul d have been capable of  easy
resol ution but for the conplexity introduced in inplenmenting
the recomendations of the Third Pay Comm ssion. The Third
Pay Conmi ssion recomended an upward revision of the scale
of pay attached to different grades of posts in the
Rai l ways. In the course of inplenenting the recomrendation
inrelation to the Medical Department of the Railways, the
Railway Mnistry issued a letter No. PCI11/74/PS-1/2 dated
Decenmber 31, 1974 publishing a schedul e showi ng the revised
scal es of pay. The schedul e contained a special provision in
regard to the posts of Assistant Medical Oficer. The entry
read:
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Desi gnati on Authorised Existing rates Revised Revised rates

of post Scal e of of non- Scal e of non-
Pay Practi sing of Pay Practi sing
al | owance al | owance
(Rs.) (Rs.) (Rs.)
Assi st ant 350- 25- 33-1/ 3% of 700- 40- 1-5 stages
Medi cal 500- 30- pay subj ect 900- EB- Rs. 150/-p.m
Oficer 590- EB- to a mninmum 40-1100- 6-10 stages:
30- 800- of Rs. 150/- 50-1250- Rs. 200/-p.m
EB- 35-900 per nonth EB- 50-
(Cass I1) 1600

(Cass 1) 11-15 stages:
Rs. 250/-p.m

16t h stage
onwar ds:
Rs. 300/-p.m 650- 30- 1-8
st ages: 740- 35- Rs.
150/-p. m 810- EB
35-880- 40
1000- EB- 9-13 stages:
40- 1200 Rs. 200/-p.m
14-16 stages: Rs.
250/ p. m
Remarks: AM>s in the existing Class Il scale of Rs. 350-900
will be screened to deternmine their fitness for the
revised Class | scale of Rs. 700-1600 and only those
found fit wll be entitled to this revised Cdass |
scale. Those not found fit will be entitled only to
revi sed standard Cass Il -scale of Rs. 650-1200 until
they are found fit for Class | by the Screening
Conmittee. Posts operated in the revised C ass
837
| scale wll be designated as "Assistant Divl. Medical
Oficer". Separate orders will be issued regarding the

nunber of posts to be placed in each of the two scal es

fromtime to tine.

It is apparent that the post of Assistant Medical
Oficer originally carried the Cass Il scale of Rs. 350-
900. That scale of pay was now substituted by two distinct
scal es of pay, a higher scale of Rs. 700-1300 (Class |) and
a revised |lower scale of Rs. 650-1200 (Class 11). Both
scal es of pay were shown against the posts of Assistant
Medi cal Officer. The Class | scale of Rs. 700-1600 was
i ntended for Assistant Medical Oficer who were found fit by
a Screening Commttee for that scale, and posts operating in
that scale were designated as "Assistant Divisional Medical
Oficer". The Assistant Medical Oficers not  found fit by
the Screening Committee were entitled only to. the | ower
Class Il scale of Rs. 650-1200 until they were subsequently
found fit for the Class | scale by the Screening Comittee.
It is clear fromthe entry in the schedul e that both groups
of officers, those drawing the Cass |I higher scale as well

as those drawing the Cass Il |ower scale, were included
under the single category "Assistant Medical Oficer". Al
Assi stant Medi cal Oficers were screened in order to

det erm ne who anbng them were superior to the others for the
purpose of neriting the higher of the two revised scal es of
pay. It was nmerely as a matter of conveni ence that Assistant
Medi cal Officers who were allotted the higher revised scale
were said to hold the posts designated as "Assistant
Di vi si onal Medical Oficer Assistant”, |In short, all the
officers conprising the two groups were Assistant Medical
Oficers, and an Assistant Divisional Medical Oficer was
not hi ng but an Assistant Medical Oficer who drew the higher
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revised scale of pay. That being so, the conclusion is
i nescapabl e that Assistant Divisional Medical Oficers were,
for the purpose of promotion as Divisional Medical Oficers,
governed by the Rules of 1965 and the Rules of 1973. Those
Rul es mention Assistant Medical Oficers as a source of
recruitment, without referring to any limting qualification

that they should be officers drawing a Cass |l scale of
pay. The expression "Assistant Medical Oficer" in those
Rul es is conprehensive enough to include all Assistant
Medi cal OfFficers, whether drawing the Class Il revised scale

of pay or entitled to the Cass | revised scale of pay. And
all such Oficers were, under those Rules, governed by the
principle of selection on nerit for pronotion as Divisional
838

Medi cal Officers. It _must be renmenbered that Assistant
Medi cal Officers were designated as Assistant Divisional
Medi cal Oficers wth effect fromJanuary 1, 1973, when the
Rul es of 1965 were still in force. The Rules of 1973 came
into force in August, 1973. It is true that when Assi stant
Medi cal OFficers were designated as Assistant Divisional
Medi cal Ofificers in the revised Class | scale of Rs. 700-
1600 by a notification such-as Notification No. E (GP)
74/ 1/ 153 dated July 24, 1976, the notification spoke of the
"appoi ntment” of Class Il Assistant Medical Oficers as
Assi stant Divisional Medical Oficers, but having regard to
the terms of the schedule to the Railway University' s letter
dated Decenber 31, 1974 referred to earlier, such
notification must 'be understood to mean that the Assistant
Medi cal Officers had been assigned the Cass | scale of Rs.
700- 1600 and nerely - described as Assistant Divisional
Medi cal OFficers. As explained earlier, they -continued to
belong to the broad category "Assistant Medical Oficers".
In this connection, it is significant that upon Assistant
Medi cal Officers being designated  as Assistant Divisional
Medi cal O ficers under the new schenme, there was no
correspondi ng anendnent in the Rules of 1965 or the Rules of
1973. It is for the first tine, under the Rules of 1978,
that we find that the post of Divisional Mdical Oficer is
descri bed as a "non-selection" post to be filled by
promotion from the ranks of Assistant  Divisional ~ Medical
Oficers and by direct recruitnent. In other words, the only
Assistant Medical Oficers now entitled to pronotion as
Di visional Medical Oficers were those drawing the d ass |
scal e of Rs. 700-1600 and desi gnat ed as "Assistant
Di vi sional Medical Oficers". Wat is inmportant to renenber
is that the new sub-division of Assistant Medical Oficers
described as Assistant Divisional Medical Oficers was
deenmed to have taken birth on January 1, 1973. five and a
hal f years before the Rul es of 1978 were brought into force.
It could never have been intended that this class of
of ficers should exist in a vacuum where no rul es operated.
There was no vacuum because they were conprehended wthin
the expression "Assistant Medical Oficer"” in the Rules of
1965 and the Rules of 1973, and therefore no amendnent was
consi dered necessary in those Rules to take cognizance of
this class or sub-division.

We hold that the principle of selection by nerit,
enunciated in the Rules of 1965 and the Rules of 1973
governed the promotion of Assistant Medical Oficers
(including Assistant Divisional Medical Oficers) to the
posts of Divisional Medical Oficer before the Rules of 1978
cane into force. Both before and after January 1, 1973,

839
during the period before the Rules of 1978 cane into force,
the principle of "non-selection", that is seniority-cum
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suitability in the lower grade, which was provided in the
Rul es of 1978 did not apply to the pronotion of Assistant
Medi cal Oficers (including Assistant Divisional Medica
Oficers) to the posts of Divisional Medical officers.

It is also beyond dispute that having regard to the
provisions of the Rules of 1978, those Rules can apply only
to pronotions and appointnents to the posts of Divisiona
Medi cal Oficers made under them that is from and after
August 12, 1978. They cannot affect pronmotions and
appoi ntnents already nmade before that date. And as the act
of confirmation does not anount to a fresh appoi nt ment but
nerely to setting the seal of approval on an appoint nment
already made, it must followthat the Rules of 1978 cannot
be applied for the purpose of confirnmng pronotions and
appoi nt nents nmade under-the earlier Rules.

Consequently, upon all the considerations set forth
earlier, the confirmation of the petitioners and all other
officers appointed to the posts of Divisional Medica
Oficer before the Rules of 1978 cane into force nmust be
governed by the Rules of 1965 and the Rules of 1973. It may
be noted that pronotions ~and appointnments nade under the
Rul es of 1965, on the repeal of those rules by the Rul es of
1973, fall to be governed by the Rules of 1973, for while
repealing tho Rules of 1965 Rule 9 of ' the Rules of 1973
provi des:

"Provi ded that anything done  or ‘any action under
the rules so repeal ed shall be deened to have been done
or taken wunder the corresponding provisions of these
rules.”

Significantly, such a saving provisionis “absent in the
Rul es of 1978. this is as clear an indication as any that
the schene under the Rules of 1978 marked a  conplete
departure from that enbodied in the earlier Rules. W hold
that the confirmation of the petitioners and other officers
appoi nted as Di vi sional Medical Oficers fall to be
consi dered under the Rules of 1965 or the Rules of 1973 and
not under the Rules of 1978.  Accordingly, the /rule of
seniority-cumsuitability cannot be appl i ed to the
petitioners and the pronotee
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respondents, and all pronotee respondents who were pronoted
to the posts of Divisional Medical Oficer subsequent to the
petitioners nust be regar ded as j uni or to t hem
notwi t hstanding that they may have ranked senior to the
petitioners in the grade of Assistant Medical Oficers
(including Assistant Divisional Medical Oficers). This
principle will rule even where confirmation is nmade zone-
wise, for in the absence of anything adverse in._the
of ficer’s conduct, quality of work or other relevant factor,
confirmation should followthe order in which the origina
appoi nt nents have been nade.

The respondents point out that the inpugned Seniority
List was prepared in 1979, when the Rules of 1978 were in
force, and therefore the principle of seniority-cumnerit
was nmade the basis of the Seniority List. It is immterial
in our opinion, that the Seniority List was prepared in
1979. The inter se seniority between the nenbers of a
service will ordinarily depend on the date of entry into the
grade. That is an event gover ned by the rales of
recruitment, whether it be direct recruitnment or pronotion
on the basis of selection on nerit or on the basis of
seniority in the lower grade or sone other factor. Were
seniority is fixed in a grade according to the |ength of
service in that grade, that inplies a reference back to the
date of entry. It is wholly immterial when the Seniority
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Li st is prepared.

We approach the second part of this case now The
petitioners challenge the seniority assigned to the direct
recruit respondents in the inmpugned Seniority List. They
contend that the quota prescribed for direct recruitment and
for pronotion wunder the Rules has been wongly applied at
the stage of confirmation when it should have been applied
at the stage of appointnent. They al so contend that there is
no provision for applying the principle of rotation of
vacanci es between direct recruits and pronmotees for the
purpose of determning relative seniority between them And
even if it can be said that the directive issued in 1976
constitutes a valid rule of rotation, it 1is open to
prospective operation only and cannot be appl i ed
retrospectively. Finally, the petitioners urge that the
pronotees should be held entitled to a weightage of five
years on the basis of their service in the Cass Il posts of
Assi stant Medical O ficers when considering their seniority
inrelation to direct recruits.
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The case of the respondents that the inter se seniority
between the direct recruit ~and the pronotee Divisiona
Medi cal Officers has been carefully fixed with reference to
the direct recruitment and pronotional quotas in force from
time to tine, without affecting the date of confirmation of
the Divisional Medical Oficers. It is explained that where
the pronotees have been pronpbted in excess of their quota in
a particular vyear, they have to be pushed down to a |later
year for absorption. when due within their  quota, and
seniority has been fixed accordingly. It is pointed out that
for some vyears direct recruitnment could not be resorted to
on the required scale as the restructuring of the Medica
Departnment was under consideration with aview to inproving
the avenues of pronotion. |In consequence direct recruits
appointed in |ater years were brought up higher in the
Seniority List in order to provide themtheir due position
according to the quota of vacancies laid down for direct
recruitnent. The respondents al so point out that Divisiona
Medi cal Oficers were allowed to count seniority only from
the date of permanent absorption if —such absorption was
within their quota. It is stated that from 1973 onwards
representations were nmade by and on behalf of pronotees
Divisional Mdical Oficers to give them weightage in
respect of their officiating service for the purpose  of
seniority in the cadre of Divisional Medical Oficers vis-a-
vis the direct recruits, and after giving due consideration
to those representations and taking into regard the judgnent
of this Court in A K  Subraman & O's. etc. [ v. Union of
India & Os., it was decided that inter se seniority between
direct recruit Divisional Medical Oficers and pronotee
Di vi sional Medical Oficers pronoted permanently - should be
fixed on a rotational basis with reference to the direct
recruitnment and pronotional quotas in force fromtine to
time. It is maintained that the inpugned Seniority List was
prepared on the basis of those principles. The petitioners,
it is wurged, cannot claiminclusion in that |ist as none of
them had been promoted as Divisional Medical Oficers on a
per manent basis agai nst the quota of seats reserved for such
promoti ons under the relevant Rules. The <claim of the
petitioners to a weightage of five years of substantive
service rendered in the lower grade is disputed by the
respondents on the ground that the principle providing such
wei ghtage for seniority has not been applied to the Medica
Department of the Railways in view of the structural pattern
of the Department.
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The objection of the Respondents that the petitioners
were not appointed to the posts of Divisional Medica
Oficers on a permanent basis and therefore they were not
entitled to inclusion in the Seniority List can be di sposed
of shortly. W have already held while exam ning the case of
the petitioners vis-a-vis the pronotee respondents that the
petitioners were entitled to be treated at par wth
substantively appointed Divisional Medical Oficers for the
purpose of fixing seniority, and the circunmstance that they
were appointed in an officiating capacity was of no
significance in this regard. W have pointed out that for
determ ning seniority anobng pronotees the petitioners should
be treated as having been appointed to pernmanent vacancies
fromthe respective dates of ‘their original appointnments and
the entire period of” their officiating service should be
taken into account as if that. service was of the sane
character as that perforned by the substantive hol ders of
per manent ‘posts. W have held further that the pronotee
respondent s appointed subsequently to the petitioners nust
be regarded as junior to them even though senior in the
| ower grade. We have detailed the reasons for taking this
view. Applying the  same criteria for determning the
seniority between the petitioners and the direct recruits,
we are of opinion’ that the petitioners must be held senior
to the direct recruits appointed subsequently to them In
this connection, it would be permssible to quote fromthe
judgrment of this Court in O P. Singla (Supra), where the
guestion was of fixing seniority between tenporary pronotees
and direct recruits:

"Pronotees, who were appoi nted under Rule 16 have
been officiating continuously, wthout a break, as
Additional District and Sessions Judges for a |ong
nunber of years. It is both unrealistic and unjust to
treat them as aliens to the Service nerely because the
authorities did not wake up to the necessity of
converting the tenporary posts into pernmanent ones even
after sone of the pronotees had worked in those posts
fromfive to twelve years.... The fact that tenporary
posts created in the Service under Rule 16(1) had to be
continued for years on end shows that the work assigned
to the holders of those posts was, at |east at sone
| ater stage, no longer of a tenporary nature. And yet
i nstead of converting the temporary posts i'nto
per manent ones, the authorities slurred over the matter
and inperilled, though unwittingly
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the reasonabl e expectations of the pronotees .........
It is not fair to tell the pronotees that they wll
rank as juniors to direct recruits who were appointed
five to ten vyears after they have officiated
continuously in the posts created in the Service and
hel d by them though such posts may be tenporary.™

And further:

"The best solution to the situation which confronts us
is to apply the rule which was adopted in S.B.
Pat war dhan v. State of Miharashtra (1977) 3 SCR 775. It
was held by this Court in that case that all other
factors being equal, continuous officiation in a non-
fortuitous vacancy ought to receive due recognition in
fixing seniority between persons who are recruited from
di fferent sources, so long as they belong to the sane
cadre, discharge sinilar functions and bear the sane
responsibilities. Since the rule of 'quota and rota’
ceases to apply when appointnents are made under Rul e
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16 and 17, the seniority of direct recruits and
pronot ees appoi nt ed under those Rul es nust be
determ ned according to the dates on which direct
recruit were appointed to their respective posts and
the dates from which the pronotees have been
officiating continuously either in tenporary posts
created in the Service or in substantive vacancies to
whi ch they were appointed in a tenmporary capacity."”
Consi derabl e enphasis has been laid by the respondents
on the fact that in the present case the pertinent Rules
laid down the respective direct recruitment and pronotiona
guotas fromtime to tinme, and it was necessary to adjust the
seniority between the direct recruit D visional Mdica
Oficers and the pronotee Divisional Medical Oficers in
such a way that the quotas were naintained fromyear to
year. This inplied, it is urged, the rotation of vacancies
between the two classes reserving themfor one or the other
in an ,order which would ensure conpliance with the quotas.
The Rul es thenselves do not lay down any principle of
rotation. They specify the quotas only. It was for the first
time on May 26/27, 1976 that the Railway Mnistry by its
letter No. E(O)I-74/SR-6/10 directed that "the seniority of
Class Il officers of the Medical Departmnent,
844
pronmoted to Class | Senior Scal e agai nst the quota earnmarked
for a particular year vis-a-vis the  officers recruited
against the direct recruitnment quota for that year will be
fixed on a rotational basis with reference to the direct
recruitnment and pronotional quotas in force fromtine to
time." This directive, however, ~can be of no assistance to
the respondents. It nmay be open to an adninistration to work
the quota rule through a principle of rotation, but that
inplies that a quota rule is being actively operated and
effect is being given to it. In the present case, it must be
borne in mind that the quotas 1aid down by the Rules were
not observed at all by the Railway admnistration, and no
direct recruitnment was made during the years 1973 /to 1976.
I ndeed, the process of direct recruitnment was enployed on a
substantial basis only from 1978 onwards. Only one officer
appears to have inducted by direct recruitment into the
grade in 1977 and apparently none before. The grade  of
Di vi sional Medical Oficers was manned by pronptees sel ected
on their merit under the Rules of 1965 and the Rules of 1973
There was power under Rule 7 of the Rules of 1973 to rel ax
the provisions of those Rules, which would Jinclude the
provision requiring the observance of specified quotas for
recruitment from pronotional and from direct  recruitnment
source It seenms to us that the present case falls within the
dicta of this Court in A Janardhana v. Union of India and
O hers where the Court said:

"W do propose to exam ne and expose an-extrenely
undesi rabl e, unjust and inequitable situation energing
in service jurisprudence from the precedents nanely,
that a person already rendering service as a pronotee
has to go down below a person who cones into service
decades after the pronbtee enters the service and who
may be a schoolian, if not in enbryo, when the pronotee
on being pronoted on account of the exigencies of
service as required by the Government started rendering
service."

and concl uded with the observations:

"Even where the recruitment to a service is from
nore than one source and a quota is fixed for each
service
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yet nore often the appointing authority to neet its

exi genci es of service exceeds the quota fromthe easily

avai | abl e source of pronotees because the procedure for
maki ng recruitnent from the mar ket by di rect
recruitment is long, prolix and tine consumng. The

CGovernment for exigencies of service, for needs of

public services and for efficient admnistration

pronot e per sons easily avai |l abl e because in
hi erarchi cal service one hopes to nove upward. After
the pronotee is pronoted, continuously renders service
and is neither found wanting nor inefficient and is

di scharging his duty to the satisfaction of all, a

fresh recruit fromithe narket years after pronotee was

inducted in the service cones and challenges all the
past recruitnments nmade before he was borne in service
and some decisions especially the ratio in Jaisinghan

case as interpreted in two B.S. Cupta cases gives him
an advantage to the extent of the pronotee being
preceded in seniority by “direct recruit who enters
service long after the pronotee was pronoted. Wen the
pronmotee was pronoted and - was rendering service, the
direct recruit nmay be a schoolian or college going boy.

He energes from the educational institution, appears at

a competitive exam nation and starts chal |l engi ng

everything that had happened during the period when he

has had nothing to do with service . If this has not a

denoralising effect on service we fail- to see what

ot her inequitous approach would be nore  damaging. It
is, therefore, tine to clearly initiate a proposition
that a direct recruit who cones into service after the
pronotee was al ready —unconditionally and wi thout
reservation pronoted and whose pronotion is not shown
to be invalid or illegal —according to relevant
statutory or non-statutory - rules shoul d not be

permtted by any principle of seniority to secure a

march over a pronotee because that itself being

arbitrary woul d be violative of Articles 14 and 16."

In the present case, there was no direct recruitnent
upto 1977 for certain admnistrative reasons, and no
observance of the quota system enbodied in-the prevailing
Rul es. The Assistant Medical Oficers were pressed into
service, pronoted as Divisional Medica
846
Oficers and were al one responsi ble for assum ng the burden
and di scharging the functions and duties ~of those posts
during all the years wuntil direct recruitnent was made. It
woul d be grossly unj ust and discrimnatory in t he
circunmstances to require them to be junior to direct
recruits brought in sone years |ater.

The respondents rely on A K Subranman (supra). In that
case, however, the facts which the Court took into
consi deration and upon which it proceeded to render judgment
were different. The point raised in the present case falls
nore appropriately wthin the scope of the observations in
A. Janardhana (supra), to which el aborate reference has been
nade earlier. I ndeed, when A K. Subraman (supra) was
consi dered subsequently by this Court in P.S. Mhal v. Union
of India the Court expressly referred to the exception
inplied in Bishan Sarup QGupta v. Union of India as the
effect of a serious deviation from the quota rule, and it
recorded its agreenent with A Janardhana (supra). It said:

"But this rotational rule of seniority can work
only if the quota rule is strictly inplenented from
year to year. Some slight deviations fromthe quota
rule may not be material but as pointed out by Pal ekar
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J. in the Bishan Sarup Gupta case, "if there is
enor nous devi ation, other considerations nay arise". |f
the rotational rule of seniority is to be applied for
determ ning seniority anongst officers promted from
di fferent sources, the quota rule nmust be observed. The
application of the rotational rule of seniority when
there is large deviation fromthe quota rule in naking
pronmotions is bound to create hardship and injustice
and result in inpetmssible discrimnation. That is why
this Court pointed out in A K Subraman case that

"..when recruitnent is fromtwo or several sources
it should be observed that there is no inherent
invalidity in introduction of quota systemand to work
it out by a rule of rotation. The existence of a quota
and rotational rule, by itself, wll not violate
Article 14 or Article 16 of the
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Constitution It s the unreasonable inplenentation of

the sanme which may, in a given case, attract the frown

of .tthe equality clause.” (SCC para 28, p.333:SCC (L&S)

p. 50)

The rotational~ rule of seniority is inextricably
linked up with the quota rule and if the quota rule is
not strictly inplemented and there is |arge deviation
fromit regularity from year to year, it would be
grossly discrimmnatory and unjust to give effect to the
rotational rule of seniority. W agree wholly with the
observation of. 'D.A Desai, J. in A Janardhana v. Union
of India that

"...where the quota rule is linked wth the
seniority rule if the first breaks down or is illegally
not adhered to giving effect to the second would be
unjust, inequitous and inproper.’ (SCC para 29; p.621
: SCC (L&S) p. 487)

This was precisely the reason why the Court in the
first Bishan Sarup Gupta case held that wth the
coll apse of the quota rule, the rule of seniority set
out in Rule 1 (f) (iii) also went."

In our opinion, the directly recruited D visiona
Medi cal Officers are entitled to seniority —only from the
date of their entry into service and not fromany anterior
date, and therefore cannot enjoy a seniority above the
petitioners. The date of appointnent to a pernmnent vacancy,
whet her of a pronptee or a direct recruit, will be the date
for determining the seniority of the officer. W my also
observe that there is no ground for detaining the
confirmation of the petitioners nmerely because the quota
reserved for direct recruitment has not been filled.

As regards the claim to weightage nmade by the
petitioners on the basis of their service in the | ower grade
of Assistant Medical Oficers, we find no substance in the
cl ai m because the administrative instructions issued under
the Railway Board' s letter No. E. 54/ SR-6/1/2 dated March 10,
1955, on which the petitioners rely, did not apply to the
Medi cal Departnent of the Railways.

In the result, the wit petition is allowed, the
Seniority List published by the Railway Mnistry's letter
No. 752-E/ 530 (E1A)
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dat ed Novenber 22, 1979 as well as the appointnments nmade to
the posts of  Medi cal Superintendents by the Railway
Mnistry's letter No. E(OIIl-81 PM/199 dated August 31
1981 are quashed. The Railway administration is directed to
draw up a fresh Seniority List of Divisional Medica
Oficers in accordance with the principles laid down in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 24

judgrment and to make fresh appointnments from anobng the
Di vi sional Medi cal Oficers to the posts of Medica
Superintendents. The petitioners are entitled to their costs
agai nst respondents Nos. 1, 2 and 3.

A P.J. Petition all owed.
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