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ACT:

Andhra ' Pradesh General Sal es Tax Act, 1957--Excise and
countervailing duty paid by the buyers directly into the
Treasury--Neither the invoice nor _books of the assessee
(manufacturer) show the excise duty--Excise duty--If fails
under "any suns charged by the dealer" occurring in the
definition of "turnover".

HEADNOTE:

Section 2(1)(s) of the Andhra Pradesh General Sales Tax
Act , defines '"turnover" to nean the total anpbunt set out
in the bill of Sale as the consideration for the sale or

purchase of goods including any sums charged by the dealer
for anything done in respect of goods sold at the tine of or
before the delivery of the goods.

The appellants in the first two sets ~of appeals are
manuf acturers of Indian liquors. A buyer of Indian |iquor
from the distilleries pays, inthe first  instance, the
excise duty in the Treasury and obtains a distillery pass
for the release of liquor. On presentation of the distill-
ery pass an invoice is prepared by the manufacturers show ng
the price of liquor. Neither invoice. nor /'the account
books of the manufacturers show the excise‘duty paid by the
pur chasers.

Under the systemin vogue in the second set of appeals,
the appellant who is the owner of a bonded warehouse pre-
pares a bill for the liquor required by the purchaser who
pays the countervailing duty in the Treasury in his own nane
and obtains a pass fromthe excise authorities for the
renoval of the liquor fromthe warehouse.

In both the, cases the Sales Tax Authorities included
the excise duty in the taxable turnover of the appellants.
The High, Court dismssed the wit petition of the appel-
| ants i npugning the orders of the Sales Tax Oficers.

Al'l owi ng t he appeal

HELD: (1) Excise duty and countervailing duty paid

directly by the buyers for the Indian liquors did not con-
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stitute a part of the turnovers or, the appellants.
[924 C

(2) The phrase 'any suns charged by the dealer’ occur-
ring in the definition of 'turnover’ has to be understood in
its ordinary popul ar sense. So construed, it means what is
demanded and col |l ected or received by the dealer. [923 B]

In the instant case the excise duty or the countervail-
ing duty has not been charged or received by the dealer but
has been charged by the excise authorities and deposited
directly by the buyers of the liquor in the State exchequer
It cannot be said that the excise duty or the countervailing
duty was charged by the appellants.

In Ms. GCeorge Qakes (Private) Ltd. v. The State of
Madras & Ors., this Court held in relation to the definition
of turn-over that the aggregate amount includes the tax as
part of the price paid by the buyer; the ambunt goes into
the comon till of the dealer till "he pays the tax; it is
the money whi ch he keeps using for his business till he pays
the tax; it-is the noney which he keeps using for his busi-
ness till he pays it over to Governnent; it becones a part
of the circulating capital of the tradesman and is tur ned
over in his business. Secondly the price paid by the pur-
chaser was not so nuch noney for the cause turnover
means the amount of noney which is turned over in the busi-
ness. [923 E-(QF
915
In the instant case the excise and the countervailing duties
did not go into the common tills of the appellants and did
not become a part of their circulating capital. The Sales
tax authorities were not conpetent to include in the turn-
overs of the appellants the excise duty and the countervail -
ing duty which was not charged by them but was charged by
and. paid directly to the excise authorities by the buyers
of the liquors. [924 A]

A. V. Fernandez v. The State of Kerala [1957] S.C.R 837
fol | oned.

R C Jail v. Union of India [1962] Supp. 3/'S.C.R 436, Sea
Custons ACT [1964] 3 S.C.R. 787, A B. Abdul Kadir & Os. v.
State of Kerala [1976] 3 S.C. R 219, Kalyani Stores v. The
State of Oissa & Os. [1966] 1 S.C.R 865 & Ms NMhan
Megkin Brewaries Ltd. v. Excise & Taxati On Conm sisoner,
Chandigarh & Ors. [1976] 3 S.C.C. 421 referred to.

Messrs George Oakes (Private) Ltd. v. ~The State of
Madras & Ors. (122 S.T.C. 476) and (13 S. T.C. 98) referred
to and distingui shed.

The Covernment of Andhra (now Andhra Pradesh) v. East
I ndia Comrercial Co. Ltd. (8 S.T.C. 114) distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 248-251
of 1976.

(Appeals by Special Leave fromthe Judgrment and O der
dated 28-11-1975 of the Andhra Pradesh High Court in Wit
Petitions Nos. 1195-1198/75).

ClVIL APPEALS Nos. 934-936 of 1976.

(Appeal s by Special Leave fromthe Judgnment and Order
dated 28-11-1975 of the Andhra Pradesh High Court in Wit
Petitions Nos. 3931, 3944 and 4029/ 75).

ClVIL APPEALS No. 693 of 1976.

(Appeal by Special Leave fromthe Judgnent and O der
dated 28-11-1975 of the Andhra Pradesh High Court in Wit
Petition No. 6790/ 74).

Soli Sorabji and K J. John for the Appellant (CAs 248-
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251/ 76) .
A. Subba Rao for the Appellant (CAs. 934-936/76).
Babul Reddy and K. J. John for the Appellant (CA 693/76).

Niren De, Attorney General for India, P.P. Rao, D V.
Sastry and T.V.S.N. Chari for the Respondents (in CAs. 248-
251/ 76 and CAs. 934-936/76).

T.V.S.N. Chari for the Respondent (In CA No. 693/76).
The Judgrment of the Court was delivered by

JASWANT  SINGH, J.--This batch of appeals by specia
| eave which are directed against three separate judgnents
of the H gh Court of Andhra Pradesh at Hyderabad di sm ssing
three sets of wit petitions Nos. 1195 to 1198 of 1975, 3931
3944 and 4929 of 1975 and 6790 of 1974 filed by the. appel-
lants to challenge certain orders of the sales tax authori-
ties made in respect of re-deternmination of their’ turnover
for certain years under the Andhra Pradesh General Sal es Tax
Act,
916
1957 (hereinafter referred to as 'the Act’) shah be di sposed
of by this judgnent, as they raise a combpn question as to
whet her the excise duty deposited directly in a State treas-
ury or a sub-treasury by the purchasers of the |Indian-made
foreign liquor called "Indian Iliquor’ before removing the
said liquor froma distillery and the countervailing duty
remtted directly to a State Treasury or a sub-treasury by
the purchasers of the aforesaid specie of liquor before
renoving it froma bonded warehouse can properly be said to
form part  of the turnover of .he manufacturer and of the
owner of the bonded warehouse respectively and as such
liable to sales tax under the Act.

The circunstances whi ch have given rise to these appeal s
lie in a short conmpass and nmay be briefly stated: The appel -
lants in the first two sets of Appeals Nos. 248 to 251 of
1976 and 934 to 936 of 1976 carry on the business of manu-
facture of ’lIndian liquors in their distilleries estab-
lished in Andhra Pradesh under |icences issued to them by
the Conmi ssioner of Excise under the Andhra Pradesh Excise
Act, 1968 (Act 17 of 1968) and the rul es nade thereunder and
sell their finished products to the whol esal e 'deal ers who in
turn sell them to retail dealers. ~Under Rule 76 “of  the
Andhra Pradesh Distillery Rules, 1970 renopval of any |iquor
manufactured or stored w thout —prepaynent of the ~excise
duty specified in rule 6 is forbidden. Rule 77 of the Rules
prohibits issue of any liquor wuntil its quantity and
strength have been duly verified by the distillery officer
Rule 579 of the Rules authorises the distillery officer on
payment of excise duty to grant a distillery pass for renov-
al of the liquor fit for human consunption to the persons
specified in the said rule including a person holding a
licence for sale of liquor by wholesale or retail. | Under
Rule 81 of the Rules, every application for a distillery
pass for rempoval of liquor has to be addressed in witing to
the distillery officer and has to be acconpanied by a
challan in original for payment of excise duty therefor and
a general or special permt for the purpose of renobval of

the [|iquor. Rule 82 of the Rules enjoins the distillery
of fi cer upon tender of cash paynment of excise duty by the
applicant to fill up the challan for presentation with the

cash at a treasury or sub-treasury of the district in which
the distillery is situate, and the applicant for distillery
pass to present the treasury receipt in token of his having
nmade paynent of the duty where after the distillery officer
has to affix the said receipt to the counterfoil of form D
6. Rule 83 of the Rules casts responsibility upon an
applicant for a distillery pass to, make a correct cal cul a-
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tion and full paynent of the excise duty upon the [|iquor
desired to be renoved. Rule 84 of the Rules requires, t he
distillery officer to issue the liquor under a pass in form
D-6 sending a duplicate’ thereof to the Excise Superintend-
ent of the district of destination on being satisfied that
the applicant is entitled under the Rules to renmove the
liquor and has nmade paynent of the requisite excise duty.
Accordingly every buyer of the Indian |liquor fromeither of
the ’'appellants’ distilleries during the years in ques-
tion obtained the distillery pass for release of the 1iquor
after maki ng paynent of the excise duty and presented the
same at the concerned distillery whereupon bill of sale or
i nvoi ce was prepared by the distillery showing the price of
the liquor. The said bill did not include

917

the excise duty paid by the buyer. The appellants’ books of
accounts also did not contain any reference regarding the
excise duty -paid by the purchasers in the nmanner stated

above. The appellants paid the sales tax in full as per
final assessnents nade by the sales tax authorities under
the Act. it appears that after the conpletion of t he

assessnments of the sales tax under the Act for the years in
guestion, the Comrercial Tax Oficer felt that there had
been a failure to include the excise duty paid on the
aforesaid l'iquors vended by the appellants in their taxable
turnover. Accordingly, acting under the provisions of
section 14(1) of the Act, the Comercial Tax O ficer issued
notices in February, 1975 to the appellants in the af ore-
said first two sets of appeals to show cause why the assess-
ments be not reopened. Aggrieved by the said action of the
Commercial Tax Oficer, the appellants filed wit petitions
Nos. 1195 to 1198 of 1975 and 3931, 3944 and 4929 of 1975 in
the Hgh Court of Andhra Pradesh challenging the said
noti ces which, as already stated, were disnissed by the H gh

Court.

The appel l ant in Appeal ‘No. 693 of 1976 is a firm which
is a licensed whol esale dealer in liquors /and owner of a
bonded war ehouse under. the Andhra Pradesh |ndian- Liquor

(Storage in bond) Rules, 1969 where it stores or deposits
I ndi an Li quors such as whi sky, brandy. gin etc. inmported by
it fromvarious States outside the State of Andhra Pradesh
without prepaynent of countervailing duty or other fee and
i ssues the sane according to the rules to its custonmers. The
nodus operandi of the appellant is that it makesa bill for
the value of the liquor required by an intending purchaser

who thereafter pays the requisite countervailing duty i'n his
owmn nane and the Excise Oficer incharge of the /bonded
war ehouse grants hima pass entitling him to renove the
liquor fromthe warehouse. According to the appellant, it
gets only the price of the liquor fromits buyers. For the
assessment year 1971-72, the Commercial Tax Oficer, Hydera-
bad 11l by its order dated August 16, 1972 @ included the
amount representing the countervailing duty paid by the
purchasers in respect of the Indian liquors in-bond which
was not included in the bills of sale issued by the appel-
I ant. On appeal, the Assistant Commissioner by its order
dated March 26, 1973 deleted fromthe turnover of the appel -
lant the itempertaining to the excise duty paid directly by
the purchasers holding that the excise duty so paid by the
purchasers did not, in the circunstances, formpart of the
turnover of the appellant. Sonetinme thereafter, the Sales
Tax Appellate Tribunal by its order dated August 5, 1974
passed in T.A Nos. 331 of 1973 and 5 of 1974 upheld the
assessment nade under simlar circunstances by the Comer-
cial Tax Oficer, Vijayawada, on the turnover of Ms Shaw
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Wal | ace & Co. Thereupon the Deputy Conm ssioner, Conmmrer -
cial Taxes, Hyderabad by virtue of the power vested in him
under section 20 of the Act issued the inmpugned notice dated
October 9, 1974. to the appellant calling upon it to show
cause why the order passed by the Assistant Conmi ssioner
Commercial Taxes on March 26, 1973 should not be set aside
and the original assessnent order of the Commercial Tax
Oficer dated August 16, 1972 restored. The appel | ant
was al so required to file objections and adduce evidence in
support thereof within 7 days fromthe date of receipt of
the i npugned noti ce,

918

Aggrieved by the notice, the appellant flied a petition
being petition No. 6790 of 1974 before the Hi gh Court of
Andhra Pradesh. seeking issue of an appropriate wit, order
or direction declaring that the appellant was not liable
to pay sales tax on excise duty paid by the purchasers in
their own names and restraining the Deputy Comni ssioner
Commerci al Taxes, Hyderabad, respondent in the appeal from
t'aking further proceedings in pursuance O the said notice.
The said petition having been dism ssed, the appellant has,
as already stated, come up in appeal to this Court.

At the hearing of these appeals, M. Sorabji and the
ot her counsel appearing on behalf of the appellants have
assailed the ~aforesaid Judgnents and orders of the High
Court by urging in the first instance that the view taken by
the H gh Court about the nature and character of excise duty
and countervailing duty is not correct. They have al so after
trying in vain to argue for considerable |length of tine that
on the true construction of the Andhra Pradesh Excise Act,
1968, the Andhra Pradesh Distillery Rules, 1970, the Andhra
Pradesh Foreign and I ndian Liquor Rules, 1970 and the
Andhra Pradesh |Indian Liquor (Storage in bond) Rules, 1969,
a manufacturer of Indian Iiquors and an owner of a bonded
war ehouse are not primarily responsible for paynment of the
excise duty or countervailing duty, as the case may be,
contended that a manufacturer and owner of the bonded ware-
house are not solely responsible for paynment of the said
duties and a purchaser of the |iquor who obtains a distill-
ery pass or a werehouse pass and transport permt is
al so legally responsible for payment therefor and if he does
pay the duty, it is something which he does in discharge
his own statutory liability and not somrething which he does
for or on behalf or for the benefit of the manufacturer or
the owner of the bonded warehouse. They have alternative-
Iy contended that on a true construction of the expression
"turnover’ as defined in section 2(1) (s) of the Act, the
determ native factor 1is the total amount set out in the
bill of sale as consideration for the sale of the |iquor and
since the excise duty or the countervailing duty was direct-
ly paid by the purchasers to the excise authorities and did
not at all formpart of the-consideration for the sale of
the said liquor as set out in the bills of sale, it was not
perm ssible for the sales tax authorities to -assess the
turnover by roping therein sonething which was not set - out
inthe bills of sale as consideration for the sales. They
have lastly contended that in any event as the excise duty
or the countervailing duty was at no time charged by the
appel l ants for anything done in respect of the liquors sold
but was charged by the excise authorities before renoval of
the liquors under the Andhra Pradesh Excise Act, 1968 and
the rules made thereunder, it could not constitute a part of
the turnover and taxed under the Act.

Al though some controversy was sought to be raised by
counsel for the appellants regarding the nature and charac-
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ter of the

exci se duty and countervailing duty but as

rightly pointed out by the | earned Attorney General, the
matter has been put beyond doubt by the decisions of this
Court. In RC Jail v. Union of India(l) after a review of
the authorities bearing on the matter, it was held by this
Court as follows :--

(1) [1962] supp. 3 S.C.R 436.

918

"The excise duty is primarily a duty on the
producti on or manufacture of goods produced
or manufactured within the country. Subj ect
always to the legislative competence of the
taxing authority, the said tax can be |Ievied
at a convenient stage so |long as the character
of the inmpost is not lost. The nethod of
col | ection does not affect the essence of the
duty but- only relates to the machinery of
collection for adm nistrative conveni ence."
Again In re Sea Custonms Act(1l) it was ob-
served:

"The question-with respect to excise duties
was considered by this Court in the case of
Amal gamat ed Coal fields Ltd. v. Union of India
(A1.R 1962 S.C. 1281). After considering
the previous decisions of the Federal Court In
re. The Central Provinces and Berar Sales of
Mot or and Lubricant Taxation Act (1939 F.C R
18); The Province of Madras v. Ms Boddu
Pai danna (1942 F.C. R 90) and of the Judicia
Conmittee ~of the Privy Council in Governor
General in Council v. Province of Madras (1945
F.C R 179), thi's Court observed as follows
at p. 1287:

"Wth great respect, we accept the
principles~ laid down by the said three deci-
sions in the matter of |evy of an excise duty
and the machinery for collection thereof.
Excise duty is prinmarily a duty on the produc-
tion or manufacture of ‘goods produced or
manuf actured within the. country. It is an
indirect .duty which the  manufacturer or
producer passes on to the ultinmte consumer,
that is, ultimte incidence will always be on
the custonmer. Therefore, subject always to
the legislative conmpetence of  the t axi ng
authority, the said tax can be levied ‘at ~a
conveni ent stage so long as the character of
the inpost, that is, itiis a duty on the
manuf acture or production, is not |ost. The
met hod of collection does not affect the
essence of the duty, but only relates to the
machi nery of collection for  admnistrative
conveni ence. "

This wll show that the taxable event
in the case of duties of excise is  the
manufacture of goods and the duty 1is not
directly on the goods but on the nanufacture
thereof. We may in this connection contrast
sales tax which is also inposed with reference
to goods sold, where the taxable event, is the
act of sale. Therefore, though both excise
duty and sales-tax are levied with reference
to goods, the two are very different inposes;
in one case the inposition is on the act of
manuf acture or production while in the other
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it is on the act of sale. In neither case
therefore can it be said that the excise duty
or sales tax is a tax directly on the goods
for in that event they will really becone the
same tax. It would thus appear ’'that duties of
exci se partake of the nature of indirect taxes
as known to standard works on econonmics and
are to be distinguished fromdirect taxes |ike
taxes on property and incone."
(1) [1964] 3 S.C. R 787.
919
It is, therefore, clear that excise duty is a duty on
the production or manufacture of goods produced or manufac-
tured within the country though as observed by one of us
(Khanna, J.) in AB. Abdul Kadir & Os. v. State of
Kerala(l) laws are-to be found which inpose a duty of excise
at stages subsequent to the manufacture or production.
The position wth regard to the nature and character of
countervailing duty has equally been nade clear in a nunber
of ~decisions of this Court. In Kalyani Stores v. The
State of Orissa & Os. (2) which was followed in Ms Mhan
Meakin Breweries Ltd. v. Excise & Taxation Commi ssioner
Chandigarh & Ors. (2), Shah, J. (as he then was) observed:
"This brings us to the consideration of
the nmeani ng of the expression "countervailing
duties" as used in Entry 51, List 11 of the
Seventh Schedule to the Constitution. The
expression "countervailing duties" has not
been defined in the Constitution or the Bihar
& Orissa Act 2 of 1915 We have, therefore,
to depend upon its etynol ogical sense and the
context in which it has been used in Entry 51
In its etynol ogical sense, it means to coun-
ter-bal ance; to avail against with equal force
or virtue; to conmpensate for 'something or
serve as an equivalent of or substitute for:
see Black’'s Law Dictionary, 4th Edn. 421
Thi s woul d suggest that a countervailing duty
is inmposed for the purpose of counterbalancing
or to avail against something with equal force
or to conpensate for something as an equiva-
lent. Entry 51 intList Il of the Seventh
Schedule to the Constitution gives power to
the State Legislature to inpose duties of
exci se on al coholic liquors for human consunp-
tion where the goods are -manufactured or
produced in the State. If also gives power 'to
| evy countervailing duties at the same or
lower rates on simlar goods manufactured or
produced el sewhere in India. The fact that
countervailing duties nay be inposed at the
same or |lower rates suggests that they are
meant to counterbal ance the duties of ‘excise
i nposed on goods manufactured in the  State.
They may be inmposed at the sanme rate as excise
duties or at "a lower rate, presumably to
equal i se the burden after taking into account
the cost of transport fromthe place of nanu-
facture to the taxing State. It seens,
therefore, that <countervailing duties are
nmeant to equalise the burden on alcoholic
liquors inported fromoutside the State and
the burden placed by excise duties on al cohol -
ic liquors manufactured or produced in the
St ate. If no alcoholic liquors sinmlar to
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those inported into the State are produced or

manuf act ur ed, the right to i npose counter-
bal anci ng duties of excise |levied on the goods
manufactured in the State will not arise. It

may, therefore, be accepted that countervail -
ing duties can only be levied if simlar goods
are actually produced or manufactured in the
State on which excise duties are bei ng
| evied."
(1) [1976] 3 s.c.c. 219.
(2) [1966] 1 S.C. R 865.
(3) [1976] 3 S.C.C. 421
921
Havi ng seen that a provision can be inserted in the excise
law for collection of the excise duty at a stage subsequent
to the nmanufacture or production of the excisable article,
we shall now proceed to exanine the main contentions raised
by counsel for the appellants. W have first to see as to
how far the contention of counsel for the appellants that
apart froma manufacturer of Indian Iiquors and an owner of
a-bonded war ehouse (who in our opinion cannot but be regard-
ed as primarily responsible for paynent of excise duty and
countervailing duty respectively in view of sections 21, 28
& 65 of the Andhra Pradesh Excise Act, 1968, and rules 3, 4,
5, 6, 67 & 76 of the Andhra Pradesh Distillery Rules, 1970,
and condition No. 9 of the Distillery Licence granted under
rule 5 of these Rules; rules'5 & 10 of the Andhra Pradesh
Indian Liquor (Storage. in bond) Rules, 1969, conditions
Nos. 7 & 10 of the licence granted in formB.W 1 under rule
5(2). the phraseology of the application for receipt of
liquor into the bounded warehouse prescribed by rule 9(2)
and the terns of the counterpart agreenent required to be
executed by a licensee of an I'ndian |iquor bonded warehouse
under rules 3(2) and 5(2) of these Rules) the buyers of the

said liquors are also liable under the |aw for payment of
the aforesaid duties can be sustai ned. For a proper deter-
mnation of this question, it is necessary to recall the

provisions of the Andhra Pradesh Distillery Rules, 1970
whi ch have been set out in the earlier part of this  judg-
ment. The said rules particularly rules 79, 81, 82, 83 and
84 lend a good deal of support, in our - opinion, to ‘the
contention of counsel for the appellants and  nmake  every
i ntendi ng buyer of the Indian |iquor liable for paynent of
the excise duty before obtaining the distillery pass and
l[ifting the quantity mentioned therein from lhe distillery.
Accordingly agreeing with counsel for the appellants we hold
that intending purchasers of the Indian liquors who seek 'to
obtain distillery passes are also legally responsible for
paynent of the excise duty which is collected fromthem by
the authorities of the Excise Departnent.

The position in regard to the countervailing duty s
not, however dear though rule 10(1) of the 'Andhra Pradesh
Indian Liquor (Storage in bond) Rules, 1969 and rules 5(2)
and 17 of the Andhra Pradesh Foreign and Indian~ Liquor
Rul es, 1970 enabl e the intending buyers of Indian |iquors to
renove the sanme froma bonded warehouse on paynent of the
said duty, to the excise authorities.

This is not, however, sufficient to dispose of the
matter. The real and pivotal question that requires to be
determ ned is whether the excise duty or the countervailing
duty, as the case may be. paid directly to the excise
authorities of the State or deposited directly in the State
exchequer in respect of the Indian liquor by the buyers
thereof before renmoving it fromany of the aforesaid dis-
tilleries or the warehouse can be said to formpart of the
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taxabl e turnover of the appellants as according to section 5
of the Act which is the charging section sales tax is
required to be paid by the appellants on their turnover of
the year. It will be useful at this stage to advert to the
definitions of the words 'turnover’ and 'sale’ as given in
cl auses (s) and (n) of sub-section (1) of section 2 of the
Act. Shorn of unnecessary details, these definitions run as

under :

922

"turnover" nmeans the total amount set out in the bill of
sale (or if there is no bill of sale, the total amount charg

ed) as the consideration for the sale or purchase of goods
(whet her such consideration be cash, deferred paynent or
any other thing or value) including any suns charged by the
dealer for anything done in respect of goods sold at the
time of or before the delivery of the goods and any other
sums charged by the dealer, whatever be the description, name
or object thereof ......... e
"sale" wth all its gramatical varia-
tions and cognate expressions neans every
transfer of the property in goods by one
person -to another in the course of trade or
busi ness, for cash, or for deferred paynent,
or for any other valuable consideration.....
In the instant case, it is not disputed
that excise duty or countervailing duty paid
directly to the excise authorities by the
purchasers of I'ndian liquors before renoval
thereof fromthe distilleries or the bonded
war ehouse on the strength of the distillery
and warehouse passes was not included in the
bills of sale as the consideration for the
sal es, but 1lhatal one, according to the Attor-
ney General, is not determnative of the
matter. He has invited our attention to the
second part of the definition of the word
"turnover' as set out above and has strenuous-
ly wurged that as in addition to the price of
the liquor set out in the bill's of sale as
consi deration for the sales, other suns
charged by the dealer at the tinme of or before
the delivery of the goods also form part  of
turnover, and according to the well est ab-
i shed canon of construction, a taxing stat-
ute has to be interpreted reasonably so that
there is no evasion of the tax, the phrase
"any suns charged by the dealer’ occurring /in
the aforesaid definition of the word ’tur-
nover’ nust be 'construed as neaning any item
of expense including the excise duty or the
countervailing duty to which the buyers were
put by the manufacturers of the liquors or the
owner of the bonded warehouse. W find our-
selves unable to accept the construction
sought to be put by himas it is opposed to
the plain neaning of the said phrase. It
will be advantageous here to refer to the
decisions of this Court in. AV. Fernandez v.
The State of Kerala(l) where Bhagwati, J.
speaking for the Bench after quoting the
observations nmade by Lord Russell of Killowen
in Inland Revenue Commissioners v. Duke of
West minster(2) which were approved by the
Privy Council in the Bank of Chettinad v.
I ncome Tax Commi ssioner (3) observed:
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"It is no doubt true that in construing
fiscal statutes and deternmining the Iliability
of a subject to tax one nust have regard to
the strict letter of the law and not nerely to
the spirit of the statute or the substance of
the law. If the Revenue satisfies the Court
that the case fails strictly within the provi-
sions of the |aw, the subject can be taxed.
If, on the other hand, the case is not covered
within the four corners of the provisions of
the taxing statute, no tax can be

(1) [1957] S.C.R 837. (2) [19361 A C. I, 24.
(3) AI.R 1940 P.C 183.
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imposed by inference or by analogy or by
trying to probe into the intentions of the
| egi sl ature and by considering what was the
substance of the matter. We nust of necessi -
ty, therefore, have regard to the actua
provisions of the Act and the rules nmde
t hereunder~ before we can cone to the conclu-
sion that the appellant was liable to assess-
ment ~as contended by the Sales Tax Authori-

ties.”
Bearing in mind the principle set out in A V. Fernan-
dez’'s case /(supra) the phrase ' any suns charged by the

deal er’ has to .be understood in- its ordinary popular
sense. So construing the phrase, it nmeans "what is denand-
ed and coll ected or received by the dealer.” In the instant

cases, the excise duty or the countervailing duty has, as
al ready stated, not been charged or received by the dealer
but has been charged by the excise authorities and deposited
directly by the buyers of theliquor in the State exchequer
It is, therefore, difficult to hold that excise duty or’
countervailing duty was charged by the appellants.

The reason for inclusion of tax or a duty in the turn-
over was explained in two decisions of this Court bearing
the sane cause title viz. Mssrs CGeorge Cakes (Private) Ltd.
v. The State of Madras & Os. (12 S/ T.C. /476) and (13
ST.C 98). In the first of these cases, it was observed

"Under the definition of turnover the aggre-
gate anount for which goods are bought or
sold is taxable. This aggre gate anount
includes the tax as part of the price paid by

the buyer. The anount goes-into the commpn
till of t he dealer till he pays the tax.
It is noney which he keeps using for his
business till he pays it over to Governnent.
I ndeed, he may turn it over again and again
till he finally hands it to Governnent."

In the other decision, Hidayatullah, J. (as he
then was) said:

"In laws dealing with sales tax, turn-
over has, in England and Anerica al so, ~been
held to include the tax. The reason for such
inclusion is stated to be that the dealer who
realises the tax does not hand it over forth-
with to Governnment but keeps it with him and
turns it over in his business before he parts
with it. Thus, the tax becones,for the tine
being, a part of the circulating capital of
the tradesnan, and is turned over in his
busi ness. Again, it was said that the price
paid by the purchaser was not so rmuch noney




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of 11

for the article plus tax but a composite sum
Therefore, in calculating the total turnover,
there is nothing wong in treating the tax as
part of the turnover, because "turnover" neans
the ampunt of noney which is turned .over in
the business.”
In the instant cases, the excise and countervailing
duties did not go into the comon tills of the appellants

and did not become a part of their circulating capital. We
are, therefore, of the viewthat the 9 --1338SCl/76
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Sales Tax authorities were not competent to include in the
turnovers of the appellants the excise duty and the counter-
vai |l i ng duty which was not charged by them but was cl osed by
and paid directly to the excise authorities by the buyers
of the liquors as stated above.

The Full Bench decision of the High Court of Andhra
Pradesh in The Governnent. of Andhra (Now Andhra Pradesh) v.
East India Commercial Co. Ltd.(1) relied upon by the Revenue
i's clearly distinguishable. 1In that case, it was the actua
collection of certain suns-as dharamam or charity by the
deal er fromthe purchasers on the occasi on of the sales that
made the | earned Judges to hold that they constitute part of
the turnover. |In Messrs CGeorge Oakes (Private) Ltd.’s case
(supra) also, the tax in question was collected by the
regi stered deal er.

We have, therefore, no hesitation in holding that the
exci se duty and the countervailing duty paid directly by the
buyers of the lIndian |iquors as stated above did not consti -
tute a part of the turnovers of the appellants.

For the foregoi ng reasons, we allowthe appeals and set
asi de the inpugned judgrments and orders. In the circum
stances of the case, we |leave the parties to pay and bear
their own costs of these appeal s
P.B.R Appeal s al -
| owed.

(1) 8 S.T.C. 114.
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