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ACT:

The Representation of the People Act, 1951-Sections 80,
80A, 81, 82, 83, 86 read with Rules 94, 95-A and Form 25 of
the Representation of the People’ s Rules, 1951-Presentation
of Election Petition-Contents of-Trial Court’s duty to see
whet her conplied with the statutory requiremnents-Proper
attestation and verification-Necessity of.

The Representation of the People Act, 1951-Section 83-
Saf eguar ds agai nst al l egation of corr upt practices-
Legi sl ative intention expl ai ned.

Code of Civil Procedure, 1908-Order VI, Rule, 15 read
with Section 83, the Representation of the People’s Act,
1951- Verification of election petition-Application of Code.

The Representation of People Act, 1951-Chapter |II-
Tittle-"Presentation of Election Petitions to El ecti on
Conmi ssion"-Hel d requires anmendnent.

HEADNOTE:

The respondents, who lost the State Assenbly el ections
as candi dates of the Mezo National Front(M\F) from different
constituencies of Mzoram challenged the election of the
Congress (1) candidates on the ground of corrupt ~ practices
in the Hi gh Court.

The appellants-the returned candi dates raised certain
prelimnary objections regarding the maintainability of each
petition. On the basis therefore two prelimnary issues
were raised for consideration. The appellants mnoved for
striking off the pleadings. Ther eupon, the origi na
petitioners-the respondents applied for amendnent of ‘their
election petitions which was strongly opposed by t he
appel | ant s. The prelinmnary objections, the applications
for striking off the pleadings and the amendnent
applicati ons were heard together

The two prelimnary issues raise were (i) whether the
el ection petitions were in conformty with the requirements
of Section 81 and 83
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of the Representation of the Peoples Act, 1951 and the Rul es
franmed thereunder by the Hi gh Court and (ii) whether rule 1
and the other related rules and notes thereto enabling the
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filing of the Election Petition before the Stanp Reporter
assigned to the election court by the Chief Justice were
ultra vires Article 329 of the Constitution and Section 169
read with Sections 80, 80A and 81 of the R P. Act.

The appellants contended that the election petitions
being photo copies, could not be treated as election
petitions as contenplated by law, that the copies of
petitions served on themwere not attested to be true copies
of the original petitions as required by Section 81(3); that
the election petitions were not signed and verified in the
manner |aid down by the Code of Civil Procedure inasnuch as
the source of information had not been disclosed in the
verification or in the affidavit in Form25 as required by
rul e 94A of the Conduct of Election Rules, 1961 (the Rul es);
that no schedul e of material particulars of corrupt practice
had been annexed to the affidavit purporting to be under
Form 25, and that the presentation of the election petitions
bef ore the Stanp Reporter was inconsistent with Sections 80,
80A and /81 of the RP. Act and Article 329 of the
Consti tution.

The avernments in each el ection petition were identical

The High Court rejected the prelimnary objections and
party allowed the applications for striking off t he
averments in the election petitions and partly pernmtted
certain anendnents /to the election petitions, against which
order the present appeals are filed in this Court wunder
Article 136 of the Constitution.

The returned  candidate-the appellant contended that
paragraph 3 of the election petition was the nobst crucia
par agraph inasnuch as it disclosed the nanmes of towns and
villages as well as the period during which the alleged
corrupt practices were committed had been  deliberatedly
omitted fromthe verification clause and the affidavit; that
failure to mention paragraph 3 of the election petition in
both the wverification clause “of the petition and the
affidavit was fatal and cannot be cured after the expiry of
the limtation period of 45 days; (that the affidavit was not
in Form No. 25 prescribed under Rule 94A of the Rules and
since Section 83 of the R P. Act is nmandatory and failure to
adhere to Form No. 25 was fatal, —as the doctrine of
substantial conpliance had no place in election | aw but even
if that doctrine could be invoked, the respondent failed to
nmake substantial conpliance; that the election petitions
bei ng photocopi es could not be entertained as valid
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el ection petitions; that copies of the election petitions
served on the returned candi dates were not attested as true
copies of the original as required by Section  81(3); . that
the election petitions and the schedul e and annexures / were
not signed and verified as required by the Code; that an
el ection dispute founded on the allegation of- corrupt
practice being quasi-crimnal in nature calls for  'strict
adherence to the requirements of election |aw as was evi dent
fromSection 86(1) of RP. Act which provided for dismssa
of an election petition which failed to conply wth the
requirenents of Section 81, 82 or 117 of the statute; and
that if the Code did not apply to Mzoram it applied to an
el ection petition because section 83(1)(c) obligates that an
election petition ‘shall be signed by the petitioner and
verified in the manner laid downin the Code for the
verification of pleadings'.

This Court partly allow ng the appeals,

HELD: 1. Qur election |law being statutory in character
must be strictly conmplied with since an election petition is
not gui ded by ever strictly conplied with since an election
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petition is not guided by ever changing comobn | aw
principl es of justice and notions of equity. Bei ng
statutory in character it is essential that it nmust conform
to the requirements of our election law. But at the sane
time the purity of election process nust be maintained at
all costs and those who violate the statutory norms nust
suffer for such violation. |If the returned candidate is
shown to have secured his success at the el ection by corrupt
means he nust suffer for his nisdeeds. [772B-D]

2. A charge of corrupt practice has a two dinensiona
effect; its inpact on the returned candidate has to be
viewed from the point of viewof the candidate’'s future
political and public Iife and fromthe point of view of the
electorate to ensure the purity of the election process.
There can, therefore, be no doubt that such an allegation
i nvol vi ng corrupt practice nust be viewed very seriously
and the the Hi gh Court shoul d ensure conpliance wth the
requi rements of Section 83 before the parties go to trial
[ 783D E]

3. Wat is essential is that the petitioner nmust take
the responsibility of the copy being a true copy of the
original petition and sign in token thereof. No particular
formof attestation is prescribed; all that the sub-section
enjoins is that the petitioner nust attest the copy under
his own signature tobe a true copy of the petition. By
certifying the same as true copy and by putting his
signature at the foot thereof, the petitioner of each
election petition had clearly conplied with the letter and
spirit of section 81(3) of the R'P. Act. [786A-B]
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4. Section 86(1) mandates that the H gh Court ‘shall’
di smiss an election petition which does not conply with the
provi sions of Section 81 or Section 82 or Section 117 of the
R P. Act. The language of this sub-section is quite
i nperative and commands the High Court, in no wuncertain
terns, to dism ss an el ection petition which does not conmply
with the requirenents of section 81 of section 82. [773B-D

5. Election of a returned candidate can be  rendered
void on proof of the alleged corrupt practice. In addition
thereto he would incur a subsequent disqualification also.
This harshness is essential if we want our -denocratic
process to be clean, free and fair. FEradication of corrupt
practice fromour denocratic process is essential if we want
it to thrive and remain healthy. Qur denocratic process
will collapse if unhealthy corrupt practices |ike appeals to
voters on basis of caste, creed, comunity religion, race,
| anguage, etc., are allowed to go unchecked and _unpuni shed.
Use of corrupt practices in elections to secure short term
gains at the cost of purity of our denobcratic process / nust
be frowned at by every right thinking citizen. [773D F]

6. It is for that reason that the |law has provided for
doubl e jeopardy to deter candi dates, their agents and others
fromindul ging in such nefarious practices, their agents and
others from indulging in such nefarious practices. But
while there is sufficient justification for the law to  be
harsh with those who indulge in such practices, there is
al so the need to ensure that such allegations are made with
a sense of responsibility and concern and not nerely to vex
the returned candidate. It is with this in view that the
| aw envi sages that the particulars of such all egations shal
be set out fully disclosing the name of the party
responsible for the sanme and the date and place of its
conmi ssi on. A simple verification was consi der ed
insufficient and, therefore, the need for an affidavit in
the prescribed form These procedural precautions are
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i ntended to ensure that the person nmaking the allegation of
corrupt practice realises the seriousness thereof as such a
charge would be akin to a criminal charge since it visits
the party indulging in such practice with a tw-fold
penalty. [773E-H

7. If full particulars of an alleged corrupt practice
are not supplied, the proper course would be to give an
opportunity to the petitioner to cure the defect and if he
fails to that opportunity that part of the charge may be
struck down. [775F-QG

8. Once the amendnment sought falls within the purview
of section 86(5), the H gh Court should be Iliberal in
all owi ng the sane unless, in the facts and circunstances of
the case, the Court finds it unjust and
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prejudicial to the opposite party to allow the samne. Such
prej udi ce must, ~however, be  distinguished from rmere
i nconveni ence. [775G H]

9. The power conferred by section 86(5) cannot be

exercised to all ow any amendnent which will have the effect
of introducing a corrupt practice not previously alleged
inthe petition. |If it is found that the proposed amendnents

are not in the natureof supplying particulars but raise new
grounds, the sane nust be rejected but if the amendnents are
sought for renoving vagueness by confining the allegations
to the returned candidate only such an anendment would fal
within the parameters of section 86(5) of ‘the R P. Act.
[ 789B- D]

10. dCause(c) « of sub-section 83 provides that an
election petition shall be signed by the petitioner and
verification of the pleadings. Under section 83(2) any
schedule or annexure to the pleading nust- be ‘simlarly
verified. Oder 6 Rule 15 is the relevant provision in the
Code. Sub-rule (2) of Rule 15 says that the person
verifying shall specify wth reference to the nunbered
paragraphs of the pleading, what he verifies on his own
know edge and what he verifies upon information received and
believed to be true. The verification nust be signed by the
person making it and nust state the date on and the place at
which it was signed. The defect in the verification can be
(i) of a formal nature and not very substantial ~(ii) one
whi ch substantially complies with the requirenents and (iii)
that which is material but capable of being cured. [776A-C]

11. The object of requiring verification of an el ection
petition is clearly to fix the responsibility for the
avernents and allegations in the petition on the person
signing the verification and at the same time di'scouraging
wild and irresponsible allegations unsupported by facts.
[ 776C- D]

12. In cases where corrupt practice is alleged in the
petition, the petition shall also be supported by an
affidavit in the prescribed form i.e. Form No. 25
prescribed by Rule 94A of the Rules. [776D E]

13. VWile defective verification or a def ective

affidavit may not be fatal, the Hi gh Court should ensure-its
conpliance before the parties go to trial so that the party
required to neet the charge is not taken by surprise at the
actual trial. [783E-F]

14. The charge of corrupt practice has to be proved
beyond reasonabl e doubt and nerely pr eponder ance of
probabilities.
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Al legation of corrupt practice being quasi-crimnal in
nature, the failure to supply full particulars at the
earliest point of time and to disclose the source of
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information pronptly nay have an adverse bearing on the
probative value to be attached to the evidence tendered in
pr oof thereof at the trial. Therefore, even though
ordinarily a defective verification can be cured and the
failure to disclose the grounds or sources of information
may not be fatal, failure to place them on record wth
pronptitude may | ead the court in a given case to doubt the
veracity of the evidence ultinmately tendered. |If, however,
the affidavit of the schedule or annexure forns an integra
part of the election petition itself, strict conpliance
woul d be insisted upon. [783G 784B]

15. The requirenents of section 81(3) are mandatory and
failure to conply with themwould render the petition liable
to summary di sm ssal under section 86(1) of the R P. Act.
[ 784G

16. If a docunent does not forman integral part of the
el ection petition but is nerely referred to in the petition
or filed in the proceedings as evidence of any fact, failure
to supply a copy thereof will not prove fatal. Therefore
the maintainability of an election petition will depend on
whet her the schedul e or annexure to the petition constitutes

an integral part of the election petition or not. If it
constitutes an i ntegral part it nmust satisfy t he
requirenments of section 81(3) and failure in that behalf
would be fatal. But if it does not constitute an integra

part of the election petition, a copy thereof need not be
served along with the petition to the opposite party. [787A-

17. The High Court is directed to issue directions to
the election petitioner of each petition to renove the
defects within such tine as it may allow and if they or any
of themfail to do so, pass appropriate consequential orders
in accordance with |aw. [789A-B]

GQurumayam S. Sarma v. K Ongbi Anisija Devi, | Gvi
Appeal No. 659 of 1957 dated 9.2:1961; State of Nagal and v.
Rattan Singh, [1966] 3 SCR 830; V.L.Rohlus v. Deputy
Conmi ssioner, Aizawal, [1970] 2 SCC 908; Raj Narain v.
Indira Gandhi, AR 1972 SC 1302 at 1307: [1972] 3 /'SCR 841;
Manphul  Singh v. Surinder Singh, [1973] 2 SCC 599 at 608;
KM Mni v. P.J. Antony, [1979] 1 SCR 701; Samant N. Bal -
Krishna v. Ceorge Fernandez, [1969] 3 SCR 603; D.P. Mshra
v. Kamal Narayan Sharma, [1971] 1 SCR 8; Balwan Singh v.
Lakshm Narain, [1969] 22 ELR 273; Mirarka Radhey Shyam v.
Roop Singh Rathore, [1964] 3 SCR 573; State of Bonbay  v.
Purushottam Jog Nai k, [1952] SCR 674; The Barjum Chemcals
Ltd. The Conpany Law
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Board, [1966] Supp. SCR 311; K K  Nanbiar v. Union of India,
[1970] 3 SCR 121 at 125; Jadav Glua v. Suraj Narain /Jha
AlIR 1974 Patna 207; Ms Sunder Industries Ltd. v. GE
Wor ks, AR 1982 Delhi 220; K K  Somanathan v, K. K
Ramachandran, AIR 1988; Kerala 259; Kamalam v. Dr. Syed
Mohammad, [1978] 3 SCR 446; Ms. Sukhw nder Pal v. State of
Punj ab, [1982] 1 SCC 31; Z.B. Bukhari v. Brij Mhan, [1975]
Suppl . SCR 281; Prabhu Narayan v. K K. Srivastava, [1975] 3
SCR 552; Satya Narain v. Dhuja Ram [1974] 4 SCC 237; M
Karunanidhi v. Dr. H V. Hande, [1983] 2 SCC 473; Mthlesh
Kumar Pandey v. Bai dyanath Yadav, [1984] 2 SCR 278; Rajender
Singh v. Usha Rani, [1984] 3 SCC 339; U.S. Sasidharan v. K
Karunakaran, [1989] 4 SCC 482 and Ch. Subba Rao v. Menber,
E. T. Hyderabad, [1969] 6 SCR 213 Referred to.

18. Wen by the sane statute the words ‘Election
Conmi ssioner’ were substituted by the expression ‘High
Court’ wth effect from Decenber 14, 1966. Even though by
the said Anendment Act jurisdiction was conferred on High
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Court in place of the Election Conm ssion, surprisingly the
title of <chapter |l continues to read °‘Presentation of
el ection petitions to Election Conmission’. Parlianment will
well to correct this slip by substituting the words *High
Court’ for the expression ‘Election Conmission” to bring it
in conformty with the changes introduced by Act 47 of 1966.
[ 768E- F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 179-189
of 1991 etc. etc.

From the Judgnent and Order dated 3.9.1990 of the
Gauhati Hi gh Court in Election Petition No. 7 of 1989.

A M Mazundar, Dr. L.M Singhvi, S.K Nandy, S. Parekh
and Ms. Lira CGoswam for~ the Appellants.

Dr. B.L. Wadehra and MK. D. Nanboodiri for the
Respondent's.

The Judgrment of the Court was delivered by

AHMADI, J. Special granted in all SLPs.

M zoram acquired Statehood on February 20, 1987. At the
general election held on January 21, 1989, the respondents
of this batch of ‘appeals contested the State Assenbly
el ections as candidates of the Mzo National Front (MF)
fromdifferent constituencies. The

759

results of the election were declared on January 23, 1989.
They lost to candidates fielded by the Indian Nationa
Congress (1). The unsuccessful-MNF mainly onthe ground that
they had indulged in and were guilty of corrupt practices.
As many as fifteen such election petitions cane to be filed
in the Gauhati H gh Court on one single day, March 9, 1989.
Al'though fifteen petitions were filed, one Congress (I)
candi date had succeeded fromtwo constituencies and one
candi date belonged to the Mzo National Front (Denpcratic)
Party. On service of notice of the filing of the /election
petitions, the returned candi dates entered appearance and
rai sed certain prelimnary objections regardi ng t he
mai ntainability of each petition. On the basis thereof two
prelimnary issues were raised for  consideration. The
returned candidates noved for striking off —the pleadings.
Ther eupon the original petitioners applied for anendnent of
their election petitions which was strongly opposed by the
ret ur ned candi dates. The prelinmnary obj ectii ons, t he
applications for striking off the pleadings and t he
amendment applicati ons were heard together

The two prelimnary issues raised by the llearned Judge
hearing the election petitions were (i) whether the election
petitions were in conformty with the requirenents of
Sections 81 and 83 of the Representation of the People Act,
1951 (R P. Act), and the Rules franed thereunder 'by the
Gauhati High Court and (ii) whether rule 1 and the other
related rules and notes thereto enabling the filing of the
El ection Petition before the Stanp Reporter assigned to the
el ection court by the |earned Chief Justice were ultravires
Article 329 of the Constitution and Section 169 read with
Sections 80, 80A and 81 of the RP. Act. so far as the first
obj ection was concerned, the returned candi dates cont ended
that the election petitions were photo-copies and coul d not,
therefore, be treated as election petitions as contenplated
by law, the <copies of petitions served on the returned
candidates were not attested to be true copies of the
original petitions as required by Section 81(3), the copies
served on themwi th the annexures were not true copies of
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the original; the election petitions were not signed and
verified in the nanner laid dowmn by the Code of GCvi
Procedure inasmuch as the source of information had not been
di sclosed in the verification or the affidavit in Form 25 as
required by rule 94A of the Conduct of Election Rules, 1961
(the Rule) and no schedule of material particulars of
cor rupt practice had been annexed to the af fidavit
purporting to be under Form25. In regard to the second
objection the contention was that the presentation of the
el ection petitions bef ore t he St anp Report er was
i nconsi stent with Sections 80, 80A and 81 of
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the R P. Act and Article 329 of the Constitution inasmuch as
the law requires that an election petition shall be
presented to the Hi gh Court. The |earned Judge in the Hi gh
Court overrul ed both the prelimnary objections holding, in

the case of the first, that there was substantial conpliance
with the requirements of the relevant provisions and on the
second poi'nt he ruled that the presentation of the election
petition to the Stanp Reporter appointed or authorised under
the Rul es was presentationin accordance with the Rules and
the same did not «conflict-with Article 329(b) of the
Constitution. Thus both the prelimnary objections stood
rej ected.

The returned candi dates had applied under Order VII Rule
16 of the Code of Civil Procedure. (the Code), for striking
out certain averments from the nenmp of - the el ection
petitions on the ground of failure to disclose a cause of
action. A prayer was also nmade for dismssal of the
petitions on that ground. The l'earned Judge in . the High
Court rejected this contention observing that under the
el ection law the Hi gh Court is enmpowered to pernit amendnent
of the election petition with a view to anplifying the
averments bearing on the question of corrupt practice ' which
it considers necessary for ensuring a fair and effective
trial of the election dispute. In this viewof the matter
the |earned Judge exam ned the averments of each paragraph
in detail and directed the deletion or nodification of
certain paragraphs, the avernents wherein were vague of
benefi t of necessary particulars. - He directed t hat
paragraphs 6, 9, 12, 13, 21, 22, 38 and 40 shall stand
del eted whereas paragraphs 3, 4, 5, 8, 14 to 20, 25 to 27,
30 to 37, 39 and 45 of the petition giving rise to CA No.
179 of 1991 shall stand nodified. Al allegations against
t he el ection agent or other agents of the returned
candi dates were ordered to be struck off. In other words he
directed that the allegations of corrupt practice shall be
confined to the returned candidates only. Simlar orders
were passed in the other election petitions subject to the
variation in nunber of paragraphs, etc. For convenience we
will take the pleadings of C.A No. 179/91 as representative
since we are told that the averments in each election
petition are identical except for some variations here and
there. Thus the |I|earned Judge rejected the prelimnary
objections and partly allowed the application for striking
off the avernents in the election petitions and partly
permitted certain anendnents to the election petitions. It
is against the said order that the returned candi dates have
approached this Court under Article 136 of the Constitution

At the time of admi ssion of these appeals two questions
were formulated for examnation and we wll confine
ourselves to themin
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the course of this Judgnment. These two questions are as
under :
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(1) *The Election Petitions are liable to be
dismssed in limne wunder Section 83 of t he

Representation of the People Act, 1951 as the
affidavit filed by the Election Petitioner in each
case is not strictly in conformty with Form 25,
i nasmuch as the wverification as regards the
avernents based on know edge and the avernents
based on information has not been made separately
as required by the said Form prescribed under Rule
95-A of the Representation of the People Rules,
1951; and

(I'1) The copies of the Election petitions
served on the petitioners herein (the respondents
in the Election Petitions) not being true copies of
the Election Petitions , the Election Petitions
were not rmaintainable and were liable to be
di smissedin limne in view of Section 81 read with
Section 86 of the Representation of the People Act,
1951.""

The ‘appellants herein are the returned candi dates.
El ection Petitions were filed agai nst them chal l enging their
election on nore or less identical grounds. Since the
El ection Petitions are stated to be based on a single
mast er copy, we would refer to the avernents of E.P. No. 7
of 1989 filed against the appellant F. Sapa of Cvil Appea
No. 179 of 1991.

On a perusal of the cause title of the petition it
becones evident that the nane of the constituency and the
particulars of the petitioner and the respondents are |eft
blank and filled in hand. The petition is stated to be
under Sections 80 and 81 of the R P. Act. ~Paragraph 1
furni shes the dates concerning the election programe and
the particulars regarding the petitioner. In paragraph 2 the
particulars regarding the total votes, votes pulled by each
candi date, etc., have been set out. Wile the various heads
are typed, the figures are hand witten. The various typed
heads would show that particulars wupto five respondents
figure. That is why the colums regarding three respondents
have been filled in while serial Nos. 6 and 7 nmeant for
respondents 4 and 5 have been |eft blank. This supports the
appellant’s say that one master copy of the election
petition were prepared and thereafter particulars in respect
of each petitioner were filled in hand. In paragraph 3 it is
averred that the MP.C.C. (I) had with the consent -and
know edge of the returned candi date conceived and
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executed the entire election canpaign of . the returned
candi dat e between Decenber 31, 1988 and January 19, 1989. So
al so the returned candi date had on his own and with the help
of MP.C.C. (l), its functionaries and workers organi sed and
addressed public neetings and undertook door “to door
canvassing to pronote his chances for success. Thereafter
the list of towns and villages where he held such neetings,
etc., are witten in hand in the blank space left for  that
purpose. This is also indicative of that fact that a naster
copy was prepared to challenge all the fifteen elections. In
paragraphs 4 and 5 the details regarding the canpaign
literature or material, such as sti ckers, hand- bi | |
panphl ets, press publications etc., have been furnished.
These have been produced with their English translations at
Annexures | to VI(a). It is averred that this canpaign
l[iterature was widely distributed throughout the length and
breadth of the entire constituency between the aforestated
dates and was al so air dropped by helicopter on January 20,
1989 throughout the constituency. These were also read out
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and explained to the voters in the constituency during the
af oresai d period. After making this avernent in paragraph 6,
the petitioner proceeds to add in paragraph 7 as under
** That by publ i shi ng printing, circul ating,
distributing and by reading out and explaining to
the audiences including the electors and their
fam ly menbers throughout the | ength and breadth of
the constituency as indicated above, Respondent No.
1 (returned candi date) has been guilty o cor rupt
practices under Section 123............. Y
The details in regard to the MP.C.C (l)'s Election
Mani festo produced at Annexure | (English translation-
Annexure 1A) have been set out in paragraphs 8 to 22 al ong
with coments, inferences, etc. In paragraph 23 there is a

nmention of Annexure Il which.is nmerely a repeat of Annexure
| dealt with in the aforesaid paragraphs 8 to 22. In
paragraph 24 reference is to Annexure Il which is nerely

the summary of the Election Manifesto dealt wth in the
precedi ng  paragraphs. Paragraphs. 25 to 29 refer to the
| eaf | et - Qperati on Josna- Annexure |V-and subm ssion thereon.
The next two paragraphs 30 and 31 contain reference is to a

sti cker - Annexure V-whi ch appeal s to t he religi ous
sentiments of those following the Christian faith and
states: ‘‘Let us vote Mzoram Congress(i) for Mzos and
Christians’’- which, it is contended, constitutes corrupt
practice. Then cone paragraphs 32 to 40 which relate to a
| eaf | et - Annexure Vl-entitled *‘‘what our vote wll bring
about’’ and then proceeds to add *“‘Christian . Governnent’’
and ‘‘prom se of visit of the holy land (Israel)’’. Then,
763

after referring to the activities aforestated, it is alleged
in paragraph 41 that this has materially affected the
el ection prospects of the other contesting candidates also.
Paragraphs 42, 43 and 44 refer to Press publications in
‘India Today’, ‘Statesman and the Assam Tribune and
Sentinal s’. Paragraph 45 enunerates the grounds on which the
election of the returned candidate is liable to/ be set
asi de. Paragraphs 45A to 47 deal with sundry itens. This in
brief is the nature of the Election Petition. The petition
is verified as under:
““1. SANGURA the petitioner herein verify that the
facts nmentioned in paragraphs 1, 2, 4, 5, 18, 19,
28, 35, 30, 33, 36, 38, 41, 42, 43, 44, 45, A45A,
46 & 47 are true to nmy knowedge and facts
nentioned in paragraphs 7, 8, 9, 10, 11, 12, 13,
14, 15, 20, 21, 22, 23, 24, 26, 27, 29, 32, 34, 3
35, 37, 40 & 41 are based on information received
and believed to be true. Gounds A, B & C and. the
| egal subm ssions are based on |egal advi ce.
Verified at Guwahati on 7th March, 1989.°
The verification is typed but the petitioner’'s name-and the
paragraph nunbers at both the places are hand witten. It
will be seen from the above verification clause that
par agraphs 3, 16, 17, 25, 31 & 39 have not been verified at
all either as true to know edge or on information and/or
bel i ef whereas paragraph 41 is nentioned at both the pl aces.
It may also be noted at this stage that in regard to the
second part of the verification based on ‘information
received’” and believed to be true’ it is not clarified
whi ch of the paragraphs are based on ‘information received
(nor is the source of information disclosed) and which are
founded on ‘believed to be true’
Appended to the petitionis the petitioner’'s typed
affidavit, which runs into six paragraphs. The name of the
petitioner, his age and address appear to be filled in on a
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typewiter. In paragraph 2 of the affidavit it is stated
that the petitioner (unsuccessful candidate) has alleged
several corrupt practices on the part of the Respondent No.
1 (the returned candidate), his election agent and other
agents and virtually the same phrase is repeated in
paragraph 3. The in paragraph 4 it is stated: ‘for brevity
the details of the corrupt practices alleged by nme which
have been given in the Election Petition and are not being
repeated in this affidavit and the same may be treated and
read as part of this affidavit’ and then the deponent
proceeds to add ‘' The said particulars and details of corrupt
practices and contained in paragraphs 4 to 40 of the said
el ection petition’. The word and figures ‘4 to 40 are
764
witten in hand after scoring out the words and figures ‘7
to 47° . Then comes paragraph 5 which nay be reproduced:
‘*That | solemly state and affirm that all that
has been stated in the election petition by way of
corrupt practices as “a correct to the best of ny
know edge and to the information received by ne and
believed by ne to be true'’
It will be seen fromthe above that according to the
election petitioner the particulars and details of the
corrupt practices are contained in paragraphs 4 to 40 which
also onits paragraph 3 which is, according to the returned
candi dat e/ appel  ant crucial. Then in paragraph 5 extracted
above the election petitioner statesthat all that he has
stated in regard to corrupt practices in his election
petition (which according to paragraph 4 are contained in
paragraphs 4 to 40) is “correct to the best of ny  know edge
and to the information received by nme and believed by ne be
true’. It is not stated which of the particulars contained
in paragraphs 4 to 40 are true to his know edge, which are
based on information received (apart from disclosure of
source of information) and which he believes to be true. The
affidavit is totally silent in regard to paragraphs 1 to 3,
and 41 to 47 of the election petition

The returned candi date/the appellant herein, therefore,
contends that paragraph 3 which is the nost crucia
paragraph in the entire election petition inasmuch as it
di scl oses the nanmes of towns and villages as well as the
period during which the alleged corrupt —practices were
comm tted has been carefully, deliberately and scrupul ously
omitted both fromthe verification clause and the affidavit
referred to hereinabove for reasons best known to the
el ection petitioner and, contends the appellant, once this
paragraph 3 is kept out of consideration, the Election
Petition is, rendered ‘a theoretical and unimaginative
essay’ on corrupt practice of appeal to religion. It/ is,
therefore, contended that failure to nention paragraph' 3 of
the election petition in both the verification clause of
the petition and the affidavit filed in support thereof is
fatal and cannot be cured particularly after the expiry of
the limtation period of 45 days.

The appel l ant further contends that the affidavit is not
in Form No. 25 prescribed under Rule 94A of the Rules and
hence the affidavit is no affidavit at all. Since Section
83 of the RP. Act is nandatory and strict conpliance
thereof is expected of an election petitioner failure to
adhere to Form No. 25 is fatal as the doctrine of
substantial conpliance has no place in election | aw but even
if that doctrine could be

765
invoked to rescue the election petitioner out of the
situation in which he was placed hinself, it was absolutely
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essential for himto clearly state in his affidavit which
paragraphs of the Election Petition are based on his
know edge, which are based on information received and
whi ch are based on his belief. Since even this is mssing it
is difficult to say that there is substantial conpliance
assum ng the doctrine has application. Counsel for the
appellant fairly stated that if the avernents in the
el ection petition had been sworn to in the above manner it
coul d perhaps be argued that failure to strictly foll ow Form
25 could be excused on the doctrine of substanti a

conpliance and the procedural defect could be cured by an
appropriate amendnment. But, argued counsel, the doctrine
coul d never be pressed into service where the petitioner has
failed to disclose which part of the allegations regarding
cor rupt practice are based on know edge, whi ch on
information received and which on belief. Were there is
failure to conply with even the basic requirenents of an
affidavit, there can be no question of substantia

conpliance; this being a case of non conpliance, whatsoever.

Where several paragraphs of the election petition remain
unaf firmed under the verification clause as well as the
af fidavit, the unsworn allegation can have no | ega

exi stence and the election court cannot take cognizance
thereof. The further allegation was that the election
petitions being photocopies could not be entertained as
valid election petitions; that copies of the election
petitions served on the returned candidates were not
attested as true copies of the original as required by
Section 81(3) and that the election petitions and the
schedule and annexures were not signed and verified as
required by the Code. An election dispute founded on the
allegation of corrupt practice being quasi-crimnal in
nature calls for strict adherence to the requirenents of
election law as is evident from Section86(1) of R P. Act
whi ch provides for dismissal of an election petition which
fails to conply with the requirenents of Sections 81, 82 or
117 on the said statute.

Bef ore we set out of the relevant provisions of the RP
Act, reference nay be made to Order VI Rule 15 of the Code
which deals wth verification of pleadings. This rule is
divided into three parts: the first part begins with ‘save
as otherwise provided by any law for the time being in
force’ and then proceeds to add that every pleading shall be
verified by the party or by one of the parties or by sone
other person acquainted with the facts of- the case; the
second part posits that every person verifying shall specify
what he verifies of his own knowl edge and what he verifies
upon information received or believed to be true by
reference to paragraph nunbers and the third wpart ~states
that the

766
verification shall be signed by the party nmaking it. It was
however, pointed out that by virtue of sub-section (3) of
Section 1, the Code extends to the whol e of India except (a)
the State of Jammu and Kashmir and (b) the State of Nagaland
and the tribal areas. The explanation defines the expression
‘tribal areas’ as territories which, imediately before
January 21, 1972 were included in the tribal areas of Assam
as referred to in paragraph 20 of the Sixth Schedule to the
Constitution. Paragraph 20 says that the areas specified in
Parts [,11 and 1Il of the table shown below shal
respectively be the tribal areas within the State of Assam
the State of Meghal aya, and the Union Territory of M zoram
Part 11l which is relevant for our purpose conprises (1) the
Chakma District (2) the Lakher District and (3) the Paw
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District. During the British period the area was divided
into North Lushai Hills and South Lushai Hills but was |ater
amal gamated into a single District of Lushai Hills and was
made part of Assam and was pl aced under the administrative
charge of a Superintendent. On our attaining independence,
the Superintendent was replaced by a Deputy Comm ssioner but
the District of Lushai Hills continued to be part of Assam
The Lushai Hi Il District was renaned M zo District in 1954
by an Act of Parlianent and was placed wunder a District
council. After a spell of disturbances on the inplenentation
of the North Eastern Reorganisation Act, 1971, the M zo
District was upgraded into a Union Territory and was renaned
Mzoram It was divided into three districts, namely, (i)
Aizawal (i) Lunglei and (iii) Chhimuipui. The Mzo Hl
District was replaced by Chakma, Lakher and Pawi Districts
which find a nmentionin Part IIl of the Table to paragraph
20 of the Sixth-Schedule to the Constitution. It was,
therefore, argued that the provisions of the Code did not
and do not apply to the State of M zoram In support of
this contention reliance is placed on three decisions of
this Court nanely (1) Gurumayam'S. Sarma V. K. Ongbi Anisija
Devi, Givil Appeal No. 659 of 1957 dated February 9, 1961
(2) State of Nagal and V. Rattan Singh, [1966] 3 SCR 830 and
(iii) V.L. Rohlus V. Deputy Comm ssioner; Aizawal, [1970] 2
SCC 908. It is unnecessary to notice these decisions in
detail because Dr. Singhvi does not seriously question this
proposition. But, contends Dr. Singhvi, if the Code did not
apply to M zaoramin view of the above, it applied to an
el ection petition because Section 83(1)(c) obligates that
an election petition *“shall be signed by the petitioner and
verified in the manner laid down in the Code for the
verification of pleadings’. Therefore, even though the
provisions do not extend to Mzoramby virtue of  Section
1(3) of the Code, counsel submitted they are applicable by
i ncorporation to election petitions by the thrust of Section
83(1)(c) of the R P. Act to the extent indicated therein
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And now to the relevant provisions of the R P, Act and
t he Rules franed thereunder. The expression ‘ corrupt

practice’ defined in Section 1(c) neans any of the practices
specified in Section 123. The wvarious corrupt -~ practices
enunerated in Section 123 are (1) bribery, (2) undue
i nfluence, (3) an appeal by a candidate or his agent or by
another other person with the consent of the candidate  or
his election agent to vote or refrain fromvoting for any
person on the ground of his religion, race, caste, comunity
or |anguage or the use of, or appeal to religious synbols,
etc., (3A) the promotion of, or attenpt to pronote, feelings
of enmty or hatred between different classes of the
citizens of India on grounds of religion, race, caste,
conmunity, or |anguage, (4) the publication of any‘statenent
of fact which is false and which he either believes to be
false or does not believe to be true, in relation to another
candi date, (5) the hiring or procuring of any vehicle or
vessel or the use of such vehicle or vessel for the free
conveyance of any elector to or fromany polling station

(6) the incurring or authorising of expendi ture in
contravention of Section 77, (7) the obtaining or procuring
of any assistance from any Government servant of the class
specified and (8) booth capturing. Sections 8 and 8A |ay
down that any person convicted for practising any corrupt
practice by an order nmade by the Hi gh Court under Section 99
shal |l be disqualified for a period of six years in the case
of the forner in addition to being punished on conviction
and for a period not exceeding six years in the case of the
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latter. Counsel for the appellant, therefore, contended that
proof of allegations of corrupt practice would visit the
returned candidate wth certain serious consequences and
must, therefore, be viewed seriously. Being quasi-crimna
in nature courts have and nmust always insist on strict
conpliance with the provisions of lawin that behalf and
failure to do so nust prove fatal. Laying this background,
counsel for the appellants invited our attention to Sections
80 to 86 of the R P. Act.

The RP. Act is divided into Xl parts. W are

essentially concerned with Part VI entitled ‘ Di sput es
Regarding Elections which is divided into V chapters.
Chapter I is a single section chapter conprising section 79
which defines certain expressions used in Part VI and Part
VIl dealing with corrupt practices and el ectoral offences.
Chapter |1 entitled *Presentation of election petitions to
El ection Conmi ssion’ conprises Sections 80 to 85 having
since /been repeal ed. Section 80 says no election shall be

called'in question except by an election petition presented
in accordance with the provisions contained in that part.
Section 80A, inserted by Act 47 of 1966, confers
jurisdiction on the High Court to try an election petition
Section 81
768
deals with the presentation of such petitions. It reads
under :
‘*81l. Presentation of petitions.-(1) An election
petition ‘calling in question any election may be
presented on one or nore of the grounds specified
in sub-section (1) of section 100 and section 101
to the Hgh Court by any candidate at such
election or any elector within forty-five days
from but not earlier than, the date of election of
the returned candidate, or if there are nore than
one returned candidate at the election and the
dat es of their election are different, the |ater
of those two dates.
Expl anation.-1In thi's. sub-secti on, ‘el ector’
means a person who was entitled to vote at the
election to which the election petition relates,
whet her he has voted at such el ection or not.
(3) Every election petition shall be acconpani ed
by as many copi es thereof as there are respondents
nentioned in the petition, and every such copy
shall be attested by the petitioner under his own
signature to be a true copy of the petition.’
Sub-section (2) of this section was omtted by Act 47 of
1966 when by the same statute the wor ds ‘El ection
Conmi ssion’ were substituted by the expression ‘H gh Court’
with effect from Decenber 14, 1966. Even though by the said
Amendnment Act jurisdiction was conferred on the High Court
in place of the Election Conm ssion, surprisingly the title
of Chapter Il continues to read ‘Presentation of election
petitions to Election Commission’ . Parliament will do  well
to correct this slip by substituting the words ‘H gh Court’
for the expression ‘Election Conmmssion’ to bring it in
conformty with the changes introduced by Act 47 of 1966.
Secti on 82 indicates the parties to be joined as
respondents. Then cones Section 83 which reads thus:

‘*83. Contents of petition.-(1) An el ection

petition-

(a) shall <contain a concise statenent of the

material facts on which the petitioner relies;

(b) shall set forth full particulars of any corrupt

practice that the petitioner alleges, including as
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full a statenent as possible of the neans of the
parties alleged to have com

769
mtted such corrupt practice and the date and
pl ace of the conmm ssion of each such practice; and
(c) shall be signed by the petitioner and verified
in the manner laid down in the Code of Gvi
Procedure, 1908 (5 of 1908) for the verification of

pl eadi ngs:
Provided that where the petitioner alleges any
corrupt practice, the petition shall also be

acconpani ed by an affidavit in the prescribed form
in support of the allegation of such corrupt
practice and the particul ars thereof.
(2) Any schedule or annexure to the petition shal
al so be signed by the petitioner and verified in
the sanme manner-as the petition.’
On a plain reading of this provision it is manifest that it
is i ncumbent” on the petitioner to set forth “ful
particulars of any corrupt’ he all eges against the returned
candi date. This should be acconmpanied by ‘as full a
statement as is possible’ of the names of those who have
i ndul ged in such corrupt practice and the date and place of
the comm ssion thereof.” Clause (c) of sub-section (1)
enjoins that the election petition shall not only be signed
but also verified in the manner |aid down in the Code. The
proviso then prescribes an additional safeguard in cases
where corrupt practice is alleged, as in the present case,
nanmely, that the election petition shall be acconmpanied by
an affidavit in the prescribed formin support of the
all egation of such corrupt practice and the particulars
t her eof . This provision reflects the anxiety of t he
legislature to ensure that allegations of corrupt practice
are not lightly made; not only that but it ensures that the
responsibility thereof is fixed on the petitioner hinself by
asking him to swear an affidavit in support thereof.
‘Prescribed says Section 2(g) neans prescribed by rules
made under the said Act. Form25 is the form of the
affidavit prescribed by Rule 94A of the Rules. ~ Next sub-
section (2) of this section provides that any schedule or
annexure to the petition shall also be signed and verified
in the same manner as the petition itself. Section 84 sets
out what relief the petitioner can claimin such an election
petition. That brings us to chapter Ill entitled “Trial  of
election petitions’. Only two sections from this chapter
require to be noticed. The first is section 86, the rel evant
part whereof reads:
**86. Trial of election petitions.-(1) The  High
Court shall dismss an election petition which does
not conply with the
770
provi sions of section 81 or section 82 or 'section
117.
Expl anati on. - An order of the Hi gh Court disnissing
an election petition under this sub-section shal
be deened to be an order nade under clause (a) of
section 98.
(2) As soon as may be after an election petition
has been presented to the High Court. It shall be
referred to the Judge or one of the Judges who has
or have been assigned by the Chief Justice for the
trial of election petitions under sub-section (2)
of section 80A."’
The rest of the sub-sections are not germane to the
controversy before us. Section 87 outlines the procedure to
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be followed by the High Court in the trial of an election
petition. It says that it shall be tried ‘as nearly as nay
be’, in accordance with the procedure applicable under the
Code to the trial of suits. Since sub-section (1) of the
Section 86 refers to Section 117 we may notice it at this

stage. It provides for a deposit of Rs. 2,000 as security
for the petition wth which we are now concerned. Dr.
Singhvi, therefore, enphasised that the law for the tria

and resolution of election disputes found in the aforesaid
provisions of this Act and the Rul es nmade thereunder offers
a self-contained Code and it is not necessary to |ook
el sewhere except where provisions of any other law are
incorporated in this statute by reference. He further
submitted that since sone of the election disputes could be
quasi-crimmnal in nature, e.g., where corrupt practice is
alleged, strict conpliance with the provisions of the
statute and Rules is expected by the legislature in such
cases and even if the provisions are treated as directory as
held by the learned Judge in the Hi gh Court, the degree of
non-conpliance which the Court will tolerate to ensure
substantial conpliance wll not be the sane as in an
ordinary civil proceeding. He subnmitted that tested on this
touchstone, this Court should hold that there is no
substantial conpliance for otherw se the election |law would
loss its sanctity and seriousness and vague charges of
corrupt practice would be lightly nade to vex the returned
candi dat es and when faced with an objection attenpts to cure
the defects through applications for amendnent of the
pl eadi ngs would beconme the order of the day t her eby
defeating the very object -of  expeditious disposals of
el ection petitions envisaged-in Section 86(7) of the RP
Act .

Dr. Singhvi took strong exception'to the approach of the
| earned Judge in the Hi gh Court when heruled that strict
conpliance with the provisions of Sections 81 and 83 of R P
Act was not necessary and

771
that the procedural requirenents thereunder were to be
treated in the same manner as a suit or any ot her
proceedings of a civil nature. He subnitted that this
appr oach of the |learned Judge betrays an erroneous
under standi ng that el ection petitions are also to be treated
on par with ordinary proceedi ngs, notw thstandi ng the quasi-
crimnal character of such proceedings, and it “is this
approach of the | earned Judge which has led himto reach a
concl usi on unknown to election law. In particular he invited
our attention to the follow ng observations of the |earned
Judge which according to counsel betrays his fallacious
appr oach:

‘1 amnot prepared to hold that sinply because a
petition before the court happens to be an el ection
petition, the procedural requirenents should be
construed in a nechanical or pedantic manner
wi thout any regard to the object sought to be
achieved thereby. The law does not require the
court, while dealing with an election petition, to
construe the pleadings in such a hyper technica
manner and to wmake a nicroscopic exam nati on
thereof with a viewto finding out a slip here or a
deviation there which may be used as a ground for
the rejection of the petition in limne in the nane
of maintaining the denpbcratic process or the purity
of election. In any opinion, the procedur a
requirenments in an election case also should be
construed in the same manner as in cases under the
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C.P.C. The approach of the court should not be to
reject the election petition, inlimne on every
possi bl e pretext of non-conpliance with one nore of
the procedural requirements unless the law itself,
in clear terns, mandates it to do so.’
It is manifest fromthe above observations that the |earned
Judge took the viewthat the procedural requirenments are
intended to serve the object of providing a nechanism to
reach the wultinmate objective of dispensing justice in
el ection disputes. According to himthese provisions were

nerely adjectival and nust, therefore, be construed
liberally so as to advance the cause of justice and not to
stifle it at the threshold. In support of this I|ine of

t hought t he | earned Judge placed reliance on t he

observations of this Court in Raj Narain v. Indira Gandhi
AR 1973 SC 1302 at 1307 wherein this Court has observed as
under :
“‘Rul es of pleadings are intended as aids for fair
trial® and for reaching a just decision. An action
at-1 aw shoul d not be
772
equated to a ganme of chess. Provisions of law are
not nere forrmulae to be observed as rituals.
Beneat h t'he words of a provision of | aw,
general |l y speaki ng, there lies a justice
principle. It is the duty of the Court to ascertain
that principle and inplenent-it."’
Let wus examine if the criticismof the |earned counsel to
t he approach of the | earned Judge is well founded.

It is fairly well settled that our election |law being
statutory in character nust be strictly conplied with since
an election petition is not guided by ever changi ng. common
law principles of justice and notions of equity. Being
statutory in character it is essential that it rmust | conform
to the requirenents of our election law. But at the sane
time the purity of election process nust be nmintained at
all costs and those who violate the statutory norns nust
suffer for such violation. If the returned candidate is
shown to have secured his success at the election by corrupt
nmeans he must suffer for his mnisdeeds.

The node for calling in question the election of “a
returned candidate is by presenting an election petition ‘in
accordance with the provisions of this Part’ (Section 80)-.
Such a petition has to be presented within 45 days from the
date of election of the returned candi date.  Sub-section (3)
of section 81 provides that such an el ection petition nust
be acconpani ed by as many copies thereof as there as there
are respondents and every such copy shall be attested by the
petitioner under his own signature to be a true copy of  the
petition. This provision which explains how a copy of an
election petition shall be attested, enphasises that such

attestation will be under the petitioner’s own signature.
VWhat the contents of an election petition shall 'be is
enunerated in Section 83. It nust contain a conci se

statement of nmaterial facts on which the petitioner relies
but where a petition is founded on the allegation of corrupt
practice, it shall set forth full particulars of the corrupt
practice alleged by the petitioner, including as full a
statenment as possible of the names of the parties who have
i ndul ged in such corrupt practice together with the date and
pl ace of the comm ssion thereof. Such an election petition
as well as every schedul e or annexure thereto nust be signed
by the petitioner and verified in the manner provided by the
Code for the verification of pleadings. But, in cases where
the petitioner has alleged corrupt practice that 1is not
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enough, the proviso denmands that the petition shall be
acconpani ed by an affidavit in the prescri bed from
supporting the allegation of such corrupt practice and the
particul ars thereof. Therefore, an election
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petition in which corrupt practice is alleged stands on a
different footing froman election petition which does not
carry such an allegation. The | egislature has taken specia
care to ensure that ordinary verification will not suffice
it must be supported by an affidavit in the prescribed form
Form 25 has been prescribed for such an affidavit under rule
91A of the Rules. That rule says that the affidavit referred
to in the proviso to Section 83(1) shall be in Form25. The
form of the affidavit requires the deponent to state which
of the paragraphs of the election petition in which
al l egations of corrupt practice are made are based on his
own know edge and which are based on this information.
Section 86(1) then nmandates that the H gh Court ‘shall’
di smss an el ection petition which does not conply with the
provi sions of Section 81 or Section 82 or Section 117 of the
R P. Act. The |language of this ~sub-section is quite
i mperative and conmands the Hi gh Court, in no uncertain
terns, to dism ss an election petition which does not conply
with the requirenents -section 81 or section 82. This
mandate is, however, qualified by sub-section (5) referred
to earlier.

El ection of a returned candi date can be rendered void on
proof of the alleged corrupt practice. In addition thereto
he would incur a subsequent disqualification also. This
harshness is essential if we want our denocratic process to
be clean, free and fair. Eradication of ~corrupt  practice
from our denocratic process is essential if we want it to
thrive and remain healthy. Qur denocratic process wll
collapse if unhealthy corrupt practices like appeals to
voters on basis of caste, creed, community, religion, race,
| anguage, etc., are allowed to go unchecked and unpuni shed.
Use of corrupt practices in elections to secure short term
gains at the cost of purity of our denobcratic process nust
be frowned at by every right thinking citizen. 1t is for
that reason that the | aw has provided for double jeopardy to
deter candi dates, their agents and others fromindulging .in
such nefarious practices. But while there is sufficient
justification for the law to be harsh with those who indul ge
in such practices, there is also the need to ensure that
such allegations are nade with a sense of responsibility and
concern and not nmerely to vex the returned candidate. It is
this in view that the | aw envi sages that the particulars of
such all egations shall be set out fully disclosing the nane
of the party responsible for the same and the date and pl ace
of its commssion. Asinple verification was considered
insufficient and, therefore, the need for an affidavit in
the prescribed form These procedural precautions are
i ntended to ensure that the person making the allegation of
corrupt practice realises the seriousness thereof as such a
charge would be akin to a crimnal charge since it visits
the party indulging in such practice with a two-fold
penal ty. That
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is why this Court described it as quasi-crimnal in nature
i n Manphul Singh v. Surinder Singh, [1973] 2 SCC 599 at 608
and reiterated the sane in KM Mani v. P.J. Antony, [1979]
1 SCR 701. Hence the insistence that each ingredient of the
charge nust be satisfactorily proved before a verdict of
guilt is recorded by the Court. In Mani’'s case this Court
held that the allegations nmust be established beyond
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reasonable doubt and not nerely by a preponderance of
probability. It is, therefore, wequally essential that the

particulars of the charge or allegation are clearly and
precisely stated in the election petition to afford a fair
opportunity to the person against whomit is leveled to
effectively counter the sane.

The law in regard to the adjudication of an election
di spute has been set out, as stated earlier, in Part VI of
the R P. Act, the provisions whereof constitute a self-
contai ned Code. Therefore, an election petition calling in
guestion the election of a returned candi date nmust be made
in accordance wth the provisions of this part of the
statute. Under the provisions of this part an election
petition <calling in question the election of a returned
candi date nmust be founded on one or nore of the grounds
specified in Sections 100 and 101 for any of the reliefs
specified in Section 84 thereof. Section 100 specifies
several~ grounds, one of them being conm ssion of a corrupt
practice 'by the returned candidate. Section 83(1) (a)
stipulates “that ~every election petition shall <contain a
conci se statenment of the "material facts" on which the
petitioner relies. That neans the entire bundle of facts
which would constitute a conpl ete cause of action nust be
conci sely stated in an election petition.. Section 83(1)(b)
next requires an/ election petitioner to set forth ful
"particulars’ of @ any corrupt practice  alleged against a
returned candi date. These 'particulars’ —are obvi ously
different fromthe 'material facts’ on which the petition is
founded and are intended to afford to the returned candi date
an adequate opportunity to effectively neet with such an
al | egati on. The underlying idea in requiring the election
petitioner to set out in a concise nmanner all the ‘materia
facts’ as well as the "full particulars’, where comi ssion
of corrupt practice is conplainedof, is to delineate the
scope, anbit and limts of the inquiry at the trial of the
el ection petition.

Bef ore the amendment of the R P. Act by Act 27 of 1956,
section 83(3) provided for an anmendnent of an ' election
petition insofar as 'particulars’ of corrupt practice were
concer ned. By the 1956 anendnent this provision was
repl aced by Section 90(5) which in turn came to be deleted
and transferred as sub-section (5) of section 86 by the
Amendnent Act 47 of 1966. Section 86(5) as it presently
st ands
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enpowers the High Court to allow the ‘particulars’ ~ of any
corrupt practice alleged in the petition to or anplified the
amendnent does not have the effect of widening the scope of
the election petition by introducing particulars in regard
to a corrupt practice not previously alleged or  pleaded
within the period of limtation in the election “petition.
In other words the amendnent or anplification nust relate to
particle already pleaded and nmust not be an effort to expand
the scope of the inquiry by introducing particulars
regarding a different corrupt practice not earlier pleaded.
Only the particulars of that corrupt practice of which the
germ exists in the election petition can be anmended or
anplified and there can be no question of introducing a new
corrupt practice. It is significant to note that section
86(5) permts ‘particulars’ of any corrupt practice ‘alleged
in the petition to be anended or anplified and not the
‘material facts'. It is, therefore, clear fromthe trinity
of clauses (a) and (b) of 83 and section sub-section (5) of
section 86 that there is a distinction between ‘nmateria
facts’ referred to in clause (a) and ‘particulars’ referred




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 30

to in clause (b) and what Section 86(5) permts is the
amendnent /anpl i fication of the latter and not the forner.
Thus the power of amendnment granted by section 86(5) is
relatable to clause (b) of section 83(1) and is coupled with

a prohibition, namely, the amendnent will not relate to a
corrupt practice not already pleaded in the el ection
petition. The power is not relatable to clause (a) of

section 83(1) as the plain |anguage of section 86(5)
confines itself to the anendnents of ‘particulars’ of any
corrupt practice alleged in the petition and does not extent
to ‘material facts’. This beconmes crystal clear on the
plain words of the closely connected trinity of Section
83(1)(a), 83(1)(b) and 86(5) and is also supported by
aut hority. See Samant N. Bal krishna v. George Fernandez,
[1969] 3 SCR 603 and D.P. Mshra v. Kanal Narayan Sharnma
[1971] 1 SCR 8. In Balwan Singh v. Lakshmi Narain, [1969] 22
ELR 723 this Court held that-it full particulars of an
al | eged corrupt practice are not supplied, the proper course
woul d 'be to give an opportunity to the petitioner to cure
the defect and if he fails to avail of that opportunity that
part of the charge may be struck down. We nmay, however,
hasten to add that once the amendnent sought falls wthin
the purview of section 86(5), the Hgh Court should be

l[iberal in allowing the same unless, in the facts and
circunstances of /thecase, the Court finds it wunjust and
prejudicial to the opposite party to allowthe sane. Such

prej udi ce nmust, | however, be distinguished from nere
i nconveni ence, vide Raj Narain v. Indira Gandhi, [1972] 3
SCR 841. This much for the provisions of section 83(1)(a)
and (b) and section 86(5) of the R P. Act.
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The brings us to clause (c) of ~sub-section (1) of
section 83, which provides that an election petition shal
be signed by the petitioner and verifiedin the manner. laid
down by the Code for the verification of the pleadings.
Under section 83(2) any schedul e or annexure to the pleading
nust be simlarly verified. Oder 6 Rule 15 is the rel evant
provision in the Code. Sub-rule (2) of Rule 15 says that the
person verifying shall specify wth reference to t he
nunber ed paragraphs of the pleading, what he verifies on his
own knowl edge and what he verifies upon information received
and believed to be true. The verification nust be signed by
the person neking it and nust state the date on and the
pl ace at which it was singed. The defect in t he
verification can be (i) of a formal natural and not- very
substantial (ii) one which substantially conplies with the
requirements and (iii) that which is material but capabl e of
bei ng cured. It nust be remenbered that the object of
requiring verification of an election petition is clearly to
fix the responsibility for the avernments and all egations in
the petition on the person signing the verification and at

t he same time discouraging wild and i rresponsi bl e
al | egati ons wunsupported by facts. Then comes the proviso
which provides that in cases where corrupt practice is
alleged in the petition, the petition shall also be

supported by an affidavit in the prescribed formi.e. From
No. 25 prescribed by Rule 94A of the Rules. Lastly sub-
section (2) of section 83 lays down that any schedule or
annexure to the petition shall also be sinmlarly signed and
verified. Two question arise: (i) what is the consequence
of a a defective or inconplete verification and (ii) what is
the consequence of a defective affidavit? It was also said
that the wverification clause in regard to avernments or
all egations based on information ought to disclose the
source of information which had not been done in this case.
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It nust at the outset be realised that section 86(1)
which lays down that the High court ‘shall’ dismss an
el ection petition which does not conply with the provisions
of section 81 or section 8 or section 117 does not in terns
refer to section 83. It would, therefore, seem that the
| egi sl ature did not view the non-conpliance of the
requi renent of section 83 with the sane gravity as in the
case of sections 81, 82 or 117. But it was said that a
petition  which does not strictly conply with the
requi renments of section 83 cannot be said to be an election
petition wthin the contenplation of section 81 and hence
section 86(1) was clearly attracted. 1In Mirrka Redhey Shyam
v. Roop Singh Rathore, [1964] 3 SCR 573 one of the defects
poi nted out was that though the verification stated that the
avernents nmade in sone of the paragraphs of the petition
were true to the personal know edge of the petitioner and
the avernents in in some other paragraphs were verified
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to be true on-advice and information received fromlegal and
ot her sources, the petitioner did not in so nay words state
that the advice and infornation received was believed by him
to be true. The Election Tribunal held that this defect was
a matter which came within section 83(1)(c) and the defect
could be cured in- accordance with the " principles of the
Code. This Court upheld this viewin the follow ng words:

"It seens /clear to us that reading the relevant
sections in Part VI of the Act, it is inpossible to
accept the contention that a defect in verification
which is to be made in the manner |laid down in the
Code of Civil Procedure, 1908, for the verification
of pleadings as required by cl. (c) of sub-s. (1)
of s. 83 is fatal to the maintainability " of the
petition."
It is thus clear fromthis decision which is binding on us
that nere defect in the wverification of the election
petition is not fatal to the maintainability of the petition
and the petition cannot be thrown out solely on that ground.
As observed earlier since section 83 is not one ‘of /three
provi sions mentioned in section 86(1), ordinarily it /cannot
be construed as nandatory unless it is shown to an .integra
part of the petition under section 81

The proviso to section 83(1) was inserted by section 18
of Amendnment Act 40 of 1961. It is attracted where the
petitioner alleges any corrupt practice. |In that case the
el ection petition nmust be acconpani ed by an-affidavit inthe
prescribed formi.e. Form No. 25. The affidavit is - intended
to support the allegation of corrupt practice and the
particul ars thereof pleaded in the election petition. Oder
19 Rule 3 of the Code provides that affidavits  should be
confined to such facts as the deponent is able on his own
know edge to prove. Here again the subnission was‘that the
affidavit to be sworn in Form No. 25 prescribed by Rule 94A
must be sworn consistently with Order 19 Rule 3 of the Code.
The submission, therefore, was that the affidavit  nust
di scl ose the source of information for otherwise it will - be
no affidavit at all. |In this connection reliance is placed
on the decision of this Court in State of Bonmbay v.
Purushottam Jog Naik, [1952] SCR 674 wherein at page 681
this Court while dealing with the wverification of the
affidavit of the Home Secretary observed that when the
matter deposed to is not based on personal know edge the
source of information should be clearly disclosed. Againin
The Barium Chem cals Ltd. v. The Conpany Law Board, [1966]
Supp. SCR 311 Shelat, J. at page 352 reiterated that where
allegations of nmala fides are not grounded on persona
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i nformati on nmust invariably be disclosed. Same was the view
expressed in the case of K K Nanbiar v. Union of India,
[1970] 3 SCR 121 at 125. Based on the law laid down in the
af oresaid three cases the | earned counsel for the appellants
submtted that an affidavit which on its to disclose the
source of information has no efficacy in lawand is not
worth the paper on which it is witten, nmore so in an
election petition alleging corrupt practice, for otherw se
it will fail to achieve the purpose, nanely, to give an
opportunity to the returned candidate to counter the
al l egation. According to the |earned counsel, the affidavit
contenpl ated by the proviso to section 83(1) is intended to
be an integral part of the petition under section 81 and
failure to conmply with the requirement of disclosing the
source of information renders the petition liable to summary
di sm ssal ‘under section 8(1) of the R P. Act. Reliance was
pl aced on Jadav G lua v. Suraj Narain Jha, AR 1974 Pat na
207; Ms__Sunder Industries Ltd. v. GE  Wrks, AR 1982
Del hi 220; K.K. Ranmachandran, AI'R 1988 Keral a 259; Kanal am
v. Dr. syed Mdhanad, [1978] 3 SCR 446 and M s Sukhw nder Pa
v. State of Punjab, [1982] 1 SCC 31, which support this
Vi ew.
In the case’ of Mirarka Radhey Shyam (supra) two
election petitions were filed challenging his election to
the House of the People. |In those two petitions certain
prelimnary obj ections were raised touching on t he
mai ntai nability of the petitions on the ground that there
was failure to conply with the nmandatory requirenents of the
R P. Act. One of the prelimmnary objections with which we
are presently concerned was non-conpliance with section 83
i nasmuch as the affidavit in respect - of corrupt practices
whi ch acconpani ed the petition was neither properly made nor
in the prescribed form The further subm ssion was that an
election petition wunder section 81 nmust conmply wth the
requirenents of section 83 for  otherwise it cannot be
rightly described as an election petition under section 81
of the RP. Act. This Court referred to the observation of
the Election Tribunal, which reads as under
"The verification of the affidavit of the
petitioner is apparently not in the prescribed form
but reading as a whole the verification carries the
same sense as intended by the words nentioned  in
the prescribed form The nmistake of the Qaths
Commi ssioner in verifying the affidavit cannot be a
sufficient ground for disnissal of the petitioner’s
petition summarily, as the provisions of s. 83 are
not necessarily to be conplied with in order to
nake a petition valid and such
779

affidavit can be allowed to be filed at a later
stage al so."

and expressed its agreenment therewith. 1t also held that

the defect in the time and place of verification cannot be a

fatal defect and can be renedied.

In Virendra Kumar Saklecha v. Jagjiwan and O hers,
[1972] SCR 955 Rule 7 of the MP. H gh Court Rules Provided
that every affidavit should cleraly express how much is a
statement and declaration fromknow edge and how nmuch is
based on information or belief and nust also state the
source of information or belief. This Court held that the
requirenents of Form25 were not consistent with Rule 7
whi ch purported to give effect of Order 19 of the Code. In
that case the affidavit acconpanying the petition did not
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di sclose the source of information in respect of certain
speeches alleged to have been nade by the appellant which
constituted corrupt practice nor were the notes thereof
allegedly nmde by certain persons therewth. This Court
while stating that it was not necessary to express any
opi nion on the question whether the non-disclosure of the
source or ground of information in the affidavit can prove
fatal, neverthel ess observed that the grounds or sources of
information are required to be stated since section 83
states that an election petition shall be verified in the
manner |aid down by the Code and affidavit was, therefore,
required to be nodelled as required by Oder 19 of the Code.
This decision is not an authority for the proposition that
failure to disclose the source or ground of information
would result in dismssal of the petition under section
86(1) of the R P. Act-

In Krishan Chand ~v. RamLal, [1973] 2 SCC 759 the
appel lant, a voter questioned RamlLal’s election on the
al l egation that he, his election agent and sonme others wth
his consent, had conmitted various acts of corrupt practices
detailed -in —paragraphs 11 and 12 of the petition. The
petition was verified by the appellant and was accomnpani ed
by an affidavit wherein he stated that paragaphs 11 12 were
based on information recei ved and believed to be true. The
respondent raised a prelimnary objection that the petition
was liable to be dismissed for non-conpliance wth the
provisions of the RP. Act read with the Code as the sources
of information were not disclosed.  In support of this
contention reliance was placed on the decisions rendered
under Order 6 Rule 15 and Order 19 Rule 2 of the Code.
Dealing with this submssion, this Court observed in
par agraph 6 of the judgnent as under
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"At the outset it may be stated that the provision
for setting out the sources of information  where
the allegations have beenverified as having been
made on infornmati on and know edge of the petitioner
is not a requisite prescribed under Rule” 94-A of
the Conduct of Election Rules, 1961, which are
applicable to the filing of an election petition
Under sub-section (1) of Section 83 an election
petition has to contain a concise statenent of the
material facts on which the petitioner relies; it
has to set forth full particulars of any corrupt
practice that the petitioner alleges, including as
full a statenent as possible of the nanes  of the
parties alleged to have committed such corrupt
practice and the date and place of the comm ssion
of each such practice and shall be signed by the
petitioner and verified in the manner |aid down
in the Code of Cvil Procedure, 1908, for the
verification of the pleadings, provided that | where
the petitioner alleges any corrupt practice, the
petition shall al so be acconpanied by an affidavit
in the prescribed formin support of the allegation
of such corrupt practice and the particul ars
t hereof . "

Setting out Form 25 prescribed under Rule 94A, this Court

proceeded to further observe:
"There is nothing in this formwhich requires the
petitioner to state under clause (b) of Form 25 the
sour ce or sources of his i nformation. The
appel lant has referred us to Order X, Rule 13 of
the Suprene Court Rules as also to Rule 1(A) of the
Punj ab H gh Court Rules, in which when t he
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deponent in the affidavit filed in support of the
petition states that he has nade the allegations in

t he par agr aph or par agr aphs speci fied on
information, he is required also to disclose the
sour ces of infornmation. But when there are

specific rules made under the Act which govern the

el ection petitions, no other rules are applicable.

Nor is the disclosure of the source of information

a requisite under Order VI, Rule 15(2) C P.C On

this ground al one the submi ssion of the appellant

can be rejected.”
Thus this Court came to the conclusion that the election
petition under section 83(1)(b) nust itself contain all the
necessary nmaterial facts and in the affidavit in support the
petitioner is requiredto say which of the allegations are
based on personal know edge and which are based on
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information received and believed to be true. |If the source
of information has not been set out and the opposite party
finds it difficult to answer the allegations regarding
cor rupt practi ce, he can always apply for better
particul ars. In other words the failure to disclose or
di vul ge the source of information was not considered fata
to the petition. This Court, therefore, concluded that the
el ection petition’ did not suffer fromany defect on that
score.

Simlar was  the viewtaken by this Court in Z B.
Bukhari v. Brij Mdhan, [1975] Suppl. SCR 281 while dealing
with the contention that the affidavit in support of the
el ection petition founded on allegations of corrupt practice
falling wunder sub-section (3) and (3A) of section 123 was
not in proper form Repelling this contention the Court
held that a petition can only be disnissed for a substantia
def ect . In taking this view reliance was placed on Prabhu
Narayan v. A K. Srivastava, [1975] 3 SCR 552 wherein this
Court had negatived the contention that failure to disclose
the sources of information would render the affidavit
def ecti ve.

However, strong reliance was placed on this Court’s
decision in Kamalamv. Dr. Syed Mhamad, [1978] 3 SCR 446
In that case the respondent’s election to the Lok Sabha was
chal | enged al |l egi ng corrupt practice. The election petition
was duly signed and verified by the appellant and was
acconpanied by the requisite affidavit in support- of the
al l egations of corrupt practice and their particul ars. The
el ection petition and the affidavit were tied together as on
docunent. The appellant’s signature appeared at the foot of
the affidavit but there was no such signature at the foot of
the election petitionitself. |In this backdrop of  facts
this Court held that both the election petition and the
affidavit constituted one single docunent. This Court after
referring to section 81(3), 83 and 86(1) observed as under

"The context in which the proviso occurs clearly
suggests that the affidavit is intended to  be
regar ded as part of the el ection petition

O herwise, it need not have been introduced in a
section dealing with contents of an el ection
petition nor figured as a proviso to a sub-section
which lays down what shall be the contents of an
el ection petition. Sub-section (2) also by anal ogy
supports this inference. It provides that any
schedul e or annexure to an el ection petition shal

be signed by the petitioner and verified in the
sane nanner as an election petition. It is now
established by the decision of this Court in
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Sahodrabai Rai v. Ram
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Si ngh Aharwar, [1968] 3 SCR 13 that sub-section (2)
applied only to a schedul e or annexure which is an
integral part of the election petition and not to a
schedul e or annexure which is nmerely evidence in
the case but which is annexed to the election
petition nmerely for the sake of adding strength to
it."
After quoting fromthe decision in Sahodrabai’'s case at
pages 19-20, this Court proceeded to state:
"It would, therefore, be seen that if a schedul e or
annexure is an integral part of the election
petition, it nust be signed by the petitioner and
verified, since it fornms part of the election
petition. The subject-matter of sub-section (2) is
thus a schedul'e or annexure formng part of the
el ection petition and hence it is placed in section
83 which “deals with contents of an el ection
petition. Simlarly, and for the sane reasons, the
affidavit referred to in the provisos to Section 83
sub-section (1) also forms part of the election
petition. The election petition is in truth and
reality reality one docunent " consisting of two
parts, one being the election petition proper and
the other being the affidavit referred to in the
proviso to section 83, sub-section(1). The copy
of the election petition required to be filed under
the first part of sub-section (3) of 'section 81
woul d, therefore, on a fair reading of t hat
provision al ong with-section 83, include a copy of
the affidavit."
The above observations have, however, to be read in the
context on the controversy before the Court. The | di spute
between the parties was linmted to the fulfilnment of the
| ast part of section 81(3), viz., the requirement that every
such copy of the election petition ‘shall be attested by
the petitioner under his own signature to be a true copy of
the petition’. As pointed out earlier it was found as a
fact that the signature was at the foot of the affidavit
tied to the petition and not at the foot of the petition
itself. The Court, therefore, cane to the conclusion that
since the affidavit constituted an integral part of the
election petition, the requirenment of the latter ~part  of
section 81(3) was satisfied. The decision clearly turned on
the special facts of that case
From the text of the relevant provisions of ~ the RP
Act, Rule 94A and Form25 as well as Order 6 Rule 15 and
O der 19 Rule 3 of the
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Code and the resume of the case law discussed “above it
clearly enmerges (i) a defect in the verification, ifi any,
can be cured (ii) it is not essential that the wverification
clause at the foot of the petition or the affidavit
acconpanyi ng the sanme shoul d di scl ose the grounds or sources
of information in regard to the avernents or allegations
whi ch are based on infornation believed to be true (iii) if
the respondent desire better particulars in regard to such
avernents or allegations, he may call for the sane in which
case the petitioner may be required to supply the same and
(iv) the defect in the affidavit in the prescribed Form 25
can be cured unless the affidavit forns an integral art of
the petition, in which case the defect concerning nateria
facts wll have to be dealt with, subject to limtation
under section 81(3) as indicated earlier. Simlarly the
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Court would have to decide in each individual case whether
the schedule or annexure referred to in section 83(2)
constitutes an integral part of the election petition or
not; different considerations will followin the case of the
fornmer as conpared to those in the case of the latter.

A charge of corrupt practice has a two-dinensiona
effect; its inpact on the returned candidate has to be
viewed from the point of viewof the candidate’'s future
political and public Ilife and fromthe point of view of the
electorate to ensure the purity of the election process.
There can, therefore, be no doubt that such an allegation
i nvol ving corrupt practice nmust be viewed very seriously and
the Hi gh Court should ensure conpl i ance with the
requirenents of section 83 before the parties go to trial
This is quite clear fromthe observations of this Court in
the case of KM Mni v. P.J. Anthony, [1979] 1 SCR 701.
Wiile defective verification or a defective affidavit may
not be fatal, the Hi gh Court should ensure its conpliance
before the parties go to trial so that the party required to
neet the charge is not taken by surprise at the actua
trial. It must also be realised that delay in conplying
with the requirenents of section 83 read with the provisions
of the Code or theom ssion to disclose the grounds or
sources of information, though not fatal, would waken the
probative value of the evidence ultimately lead at the
actual trial. Therefore, an election petitioner can afford
to overlook the requirements of section 83 on pain of
weakeni ng the evidence that he may ultimtely tender at the
actual trial of the election petition. That is because as
held in Mani’s case the charge of corrupt practice has to be
proved beyond reasonabl e ~doubt and not nerely by
preponderance of probabilities. Al |l egation of cor rupt
practice being quasi-crinmnal in nature, the failure to
supply full particulars at the earliest point of tine and to
di sclose the source of information pronptly may have an
adverse bearing on the probative value to be
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attached to the evidence tendered in proof thereof at the
trial. Therefore, even though ordinarily a defective
verification can be cured and the failure to disclose the
grounds or sources of information may not be fatal, failure
to place themon record with pronptitude may lead the court
in a given case to doubt the veracity of the evidence
ultimately tendered. If, however, the affidavit~ or -the
schedul e or annexure forms an integral part-of the election
petition itself, strict conpliance would be insisted upon

The next objection is based on the | anguage of section
81 of the RP. Act. This section deals with the presentation
of an election petition. Sub-section (1) thereof says /that
an election petition my be presented by any candidate at
such election or any elector within 45 days from “-but not
earlier than, the date of the election of the returned
candidate or if there are nore than one returned candidate
at the election and the dates of their election -are
different, the late of those dates. This sub-section
specifies on what ground or grounds the election of the
returned candi date can be chal |l enged, who can challenge the
el ection and i nposes a period of limtation for filing sucha
petition. Sub-section (2) of this section was omtted by
Act 47 of 1966. Then cones sub-section (3) which stipul ates
that every election petition shall be acconpani ed by as many
copies thereof as there are respondents nmentioned in the
petition, and every such copy shall be attested by the
petitioner under his own signature to be a true copy of the
petition. This sub-section enjoins (i) supply of such
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nunber of copies of the petition as are respondents and (ii)
every such copy nust be attested by the petitioner under his
own signature to be a true copy of the petition. There is
no controversy regarding the first aspect, the controversy
centres round the second part. It nust the renenbered that
non-conpliance wth the requirement of sub-section (1) or
(3) of section 81 can prove fatal in view of section 86(1)
of the R P. Act. See Satya Narain v. Dhuja Ram [1974] 4 SCC
237; M Karunanidhi v. Dr. HV. Hande, [1983] 2 SCC 473

Mthilesh Kumar Pandey V. Baidyanath Yadav, [1984] 2 SCR
278; Rajender Singh v. Usha Rani, [1984] 3 SCC 339 and U.S.
Sasi dharan v. K. Karunakaran, [1989] 4 SCC 482. It is quite
obvious from these decisions that the requirenents of
section 81(3) are mandatory and failure to conply with them
woul d render the petition liable to summary di sm ssal under
section 86(1) of the R P. Act.

The objection raised in the context of section 81 is
that the election petition in every case is a mere photocopy
prepared ‘from a typed one and the copy of the election
petition served on the returned candi -
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date in each case was not duly attested to be a true copy of
the original as required by section 81(3) and hence the
petition was |liable to be dismssed in limne under section
86(1) of the R P. /Act. Section 81(1) does not debar photo
copying but Rule 1 of the Rules says that is shall be "type-
witten or printed'. There is not dispute that a npde
election petition was prepared and got typed and prints
thereof were taken out by the process of =~ photocopying.
These prints were used both as original election petitions
as well as copies. The particulars in regard to each
petition, e.g., the names of the parties, the voting
pattern, the towns and villages where utterances anounting
to corrupt practice were nmade, etc., were filled in and the
court fee was fixed on one of them which constituted the
original and photocopies thereof were filed before the Stanp
Reporter in accordance wth the Rules. The photocopy
bearing the court fee stanps was indisputably signed by the
el ection petitioner and was presented with sufficient copies
to the Stanp Reporter. The original election petition is,
therefore, a photocopy of the typed npdel and the copies are
al so photocopies prepared from the original peti tion
Evidently the underlying idea in providing that the election
petition shall be type-witten or printed is to ensure that
the docunent is legible. There is no conplaint” that the
docunent which is admitted as an election petition-and the
copies thereof are not legible. It that be so it is
difficult to appreciate the objection that the photocopy
should not be treated as an original petition even if it
otherwise conplies with the requirenment of |aw The/ Hi gh
Court was, therefore, justified in treating the same as the
original election petition.

The next objection raised by the appellants is that the
copy of the petition served on each one of them is —not
attested to be a true copy of the original petition as
required by section 81(3) of the RP. Act and Rule 1 of the
Rul es. Each copy is attested as ‘certified true copy’ and
the petitioner has put his signature thereunder. Thi s,
contend the appellants, is not in conformty wth section
81(3) and, therefore, it is obvious that the nandatory
requi renent of section 81(3) read with section 86(1) is not
sati sfied. On a plain reading of section 81(3) it becone
clear that the requirement of that provision is (i) the
el ection petition should be acconpanied by as many copies
thereof as there are respondents nentioned in the petition
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and (ii) every such copy shall be attested by the petitioner
under his own signature to be a true copy of the petition
There is no dispute in regard to the conpliance of the first
part. So far as the second part is concerned, all that the
section requires is that the copy should be attested by the
petitioner to be a true copy of the petition under his own
signature. The requirenent of this part of the provision is
net by each copy having been signed at the
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foot thereof by the concerned petitioner. Wat is essentia
is that the petitioner must take the responsibility of the
copy being a true copy of the original petition and sign in
token thereof. No particular form of attestation is
prescribed; all that the sub-section enjoins is that the
petitioner nmust attest the copy under his own signature to
be a true copy of the petition. By certifying the same as
true copy and by putting his signature at the foot thereof,
the petitioner ~of each election petition had clearly
conplied with-the letter and spirit of section 81(3) of the
RP. Act. “In fact in Ch. Subba Rao v. Menber. ET.
Hyder abad, [1969] 6 SCR 213 which was followed in Kamalanm s
case (supra) this Court had accepted the nmere signature
without the words like true copy, sufficient attestation
under section 81(3) of the RP. Act. W are, therefore, in
agreement with the finding recorded in this behalf by the
H gh Court.

The next grievance of the appellants is that they were
not served with '‘a true copy of  the election petition
i nasmuch as the annexures served therewith were not true
copies of the original. Section 83(2) |lays down that any
schedul e or annexure to the petition shall be signed by the
petitioner and verified in the sane manner as a petition
The grievance wunder this head is not that there is no
conpliance with section 83(2) but that the annexure ' which
was an integral part of the election petition was not a true
copy of the original, inasmuch as certain pages found in the
annexure produced with the petition were mssing from the
copies supplied to the returned candi dates/ appel |l ants. It
was strongly submtted that an annexure which is-an integra
part of the election petition is an -inportant and vita
docunent and failure to supply a true copy thereof clearly
violates the mandatory requirenent of section 81(3)  and
renders the petition |iable to be disnissed by virtue of
section 86(1) of the RP. Act. As held in Sahodrabai’ case
(supra) where details of avernments too - conpendious for
inclusion in the petition are included inthe schedule or
annexure, the schedule or annexure in that case nust be
treated as integrated with the election petition and  nust
conply wth the requirenent of Section 83(2) and section
81(3) failing which the provision of section 86(1) /'would
stand attracted. But this does not apply to a schedule or
annexure whi ch produces a docunent as evidence in support of
the allegation in the election petition. Such a schedul e or
annexure cannot be described as integrated with the el ection
petition and defect in verification thereof would not prove
fatal. In Sasidharan’s case (supra) the same principle has
been reiterted. In the case the election petitioner
referred to a video cassette showing progress of the
constituency which also contained speeches of governnent
servants. A copy
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of the docunment was not served on the opposite party
alongwith the election petition. It was held that the said

docunent forned part of the election petition and failure to
supply a copy thereof along with the election petition was
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fatal. |If a docunent does not forman integral part of the
el ection petition but is nerely referred to in the petition
of filed in the proceedings as evidence of any fact, failure
to supply a copy-thereof will not prove fatal. Ther ef or e,
the maintainability of an election petition, in the context
of the point on hand will depend on whether the schedule or

annexure to the petition constitutes an integral part of
the election petition or not. |If it constitutes an integra
part it nust satisfy the requirenents of section 81(3) and
failure in that behalf would be fatal. But if it does not

constitute an integral part of the election petition, a copy
thereof need not be served along with the petition to the
opposite party. Mich would, therefore, depend on whether
the schedule or annexure was an integral part of the
el ection petition or not; if the fornmer, failure to serve it
along with the petition to the returned candi date would be
fatal but not so in the latter case. The appellants contend

that it was an integral part of the election petition but the

H gh Court didnt not go into this question; it solely relied
on the Stanp Reporter’s report. It then enphasised that no
defect was noticed by the Stanp Reporter in the follow ng
wor ds:
"The stanmp reporter, in the instant case, found the
copi es in order and made hi s endor senent
accordingly. 1 do not find any reason not to rely
upon t he endorsenent of the stanp reporter."”
Therefore, the criticismthat the Hi gh Court which was duty
bound to apply its mnd and decide the question judicially
had abdicated in favour of the Stanp Reporter’s decision
extracted earlier. We are afraid this criticism is not
whol Iy correct because the High Court has al so observed that
‘no specific omission or deviation inthe copy from the
original was pointed out’ nor was it shown that the
respondents were nmisled on that account. W have also
closely scrutinised the application nade by the returned
candidate in the H gh Court and except for a  genera
al l egation that the annexure served along with the /petition
was not a true copy, no specific allegation is found.
However, in the special |eave petition filed inthis’ Court
guestion No. (vi) states that certain pages  were m ssing
from the copy of the annexure served on the returned
candi date. Then in paragraph 11 it is averred that pages 15
and 16 of Annexure Il were missing. Since no such specific
al l egation was nade in the application filed by the returned
candi date, the Hi gh Court had no occasion to go  into this
all egation and to ascer-
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tain if the mssing pages contained material (formng an
integral part of the election petition. W would not /like
to enbark upon an inquiry in this behalf and would leave it
to the appellants to agitate the question before “the Hgh
Court . W would request the High Court to exanmine the
contention on nerits, if raised, and answer the sane in
accordance with | aw.

Al t hough we have come to the conclusion that the defect
in verification is not fatal and can be cured, no attenpt
has been nade by the election petitioners to cure the sane
nor has the High Court directed the petitioners to do so.
By way of a sanple our attention was drawn to the election
petition No. 7 of 1989 which has given rise to Civil Appea
No. 179 of 1991. The said petition had 47 paragraphs
besi des the prayer clause. The verification clause shows
that paragraphs 1, 2, 4, 5, 18, 19, 28, 35, 30, 33, 36, 38,
41 to 47 of the election petition are on know edge whereas
paragraphs 7 to 15, 20, to 24 , 26, 27, 29, 32, 34, 37, 40
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and 41 are on information received and believed to be true.
It will be seen fromthe above that paragraphs 3, 6, 16, 17,
25, 31 and 39 are not verified at all. It was submitted by
counsel for the appellants that paragraph 3 contained vita
all egations regarding corrupt practice and since t hat
paragraph has not been verified at all, the appellant is
likely to be handicapped at the trial. It was contended
that such was the position in as nmany as six petitions if
not nore. Further some of the paragraphs, e.g., 41 are
verified wunder both heads of the wverification clause,
thereby causing confusion. In the affidavit sworn in
conpliance of the proviso to section 83(1) it is stated that
particulars and details of corrupt practice are contained in
paragraphs 4 to 40 of the election petition. Then the
petitioner states that what he has alleged by way of
corrupt practice in the election petition is correct ‘to the
best of nmy know edge and to the information received by e
and believed by me to be true’. It is thus not clear which
al | egation of corrupt practice is based on his know edge and
whi ch informati on he believes to be true. Besides when this
affirmation is conpared with the verification clause of the
el ection petition, the confusion is worst confounded.
Simlar is the case with the verification of the annexures.
There, therefore, considerable force in the subm ssion of
the | earned counsel for the appellants that even if the Hi gh
Court concluded that the defect in verification/affirmation
was not fatal, the H gh Court ought to have directed the
petitioners to cure the defects within the tinme stipulated
by it so that the appell ants woul'd know t he exact position
before the trial and woul d not be taken by surprise. We
think the Hi gh Court committed an error in failing to give
appropriate directions in the matter. Mre or less simlar
defects are
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also found in the verification/affirmtion clause in the
other election petitions/affidavits. W would, therefore,
request the High Court to issue directions to the /el ection
petitioner of each petition to renove the defects wthin
such time as it may allow and if they or any of themfail to
do so, pass appropriate consequential orders-in accordance
with | aw.

The Hi gh Court has applied the <correct test while
permtting the anendnents. The High Court has rightly
poi nted out that the power conferred by section 86(5) cannot
be exercised to allow and amendment which- will~ have the
effect of introducing a corrupt practice not previously
alleged in the petition. |If it is found that the proposed
amendments are not in the nature of supplying particul ars
but rai se new grounds, the same nust be rejected but if the
amendnments are sought for renoving vagueness by confining
the allegations to the returned candidate only -such an
amendment woul d fall within the paraneters of section | 86(5)
of the RP. Act. It was on this correct understandi ng of the
| egal position that the H gh Court scrutinised the anendnent
appl i cation. It was not shown at the hearing of these
appeal s that any particular avernment introduced by way of an
amendnment had the effect of introducing a totally new
al l egation of corrupt practice not previously pleaded in the
election petitions. Yet, if the appellants can point out
any inconsistency, the High Court will renove the same.

These were all the subm ssions nmade before us. W have
dealt with themin extenso and have <clarified the |ega
posi tion. We have suggested certain nodifications in the
i mpugned orders and have indicated the course of action to
be adopted by the H gh Court. W need not recapitulate the
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nodi fications and the future course of action. The inpugned
order of the H gh Court in each petition will stand nodified
to the extent it is inconsistent with the legal position

expl ai ned herei nabove. The H gh Court will pass appropriate
orders to renove the inconsistencies. The appeals will
st and al | owed only to the ext ent of the

nodi fications/directions made by this order with no order as
to cost in each election petition

V.P.R Appeal s partly all owed.
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