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The respondent is a registered dealer under the
provi sions of Karnataka Sales Tax Act, 1957 (hereinafter
referred to as 'the Act’) and the only question which arises
for consideration in this appeal by special |eave i's whether
it is liable to pay purchase tax under the provisions of
Section 6 of the said Act.

The respondent had purchase fish oil fromun-registered
dealers within the State of Karnataka. It, in turn, sold the

said oil to Ms. Kalbhavi Venkatarao & Bros. (hereinafter
referred to as "Kal bhavi") who purchased the said oil in the
order to conply with the export fromits buyer in‘a foreign
country.

In respect to the assessment year 1.9.78 to 31.8.79,
the respondent cl amed exenption from paynent of sales tax on
sales nade to Kal bhavi as the export sales of the goods
referred to wunder Section 5(3) of Central Sales Tax Act,
1957. This claimwas all owed by the assessing authority but
he came to the conclusion that the transaction of respondent
of purchasing the fish oil fromun-registered deal ers would
attract the |evy assessment was made, |evying purchase tax
on the purchase of fish oil, made by the respondent which
in turn, had been sold to Kal bhavi .

An appeal was filed before the Deputy Conm ssioner of
Conmer ci al Taxes, Mangalore by the respondent but without
success. Its second appeal to the Karnataka Appellate
Tri bunal , Bangal ore was also dismssed with the Tribuna
confirmng the Oder of the Assessing Authority in treating
the transaction of purchase of fish oil as attracting the
provi sions of Section 6 of the Act.

The decision of the Tribunal was challenged by the
respondent in a Revision Petition filed in the Hi gh Court.
The High Court, interpreted Section 6 of the Act and cane to
the concl usion that the purchase of fish oil, which was sold
by the respondent, did not attract purchase tax under
Section 6 of the Act inasmuch as the purchases nade by the
respondent were sold within the State of Karnataka and as
such the ingredients of Section 6 of the Act, so as to nake
the purchase taxable, were not attracted.
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Havi ng heard |earned counsel for the appellant, we are
of the opinion that the conclusion of the H gh Court that no
purchase tax was payable by the respondent, on the facts and
under circunstances of the present case, was not correct.
As we shall presently see on the correct interpretation of
the provisions of Section 6 of the Act read with Section 5
of the Central Sales Tax Act, the purchase of fish oil made
by the respondent and sold to Kalbhavi would attract the
| evy of purchase tax.

It is appropriate to refer to Section 6 of the Act and
Section 5 of the Central Sales Tax Act which read as under:

"6. Levy of purchase tax under

certain circunstances- Subj ect to

the provisions of sub-section (5)

of Section 5, every dealer who in

t he cour se of hi's busi ness

pur chases any taxable goods in

ci rcumst ances i n-which no tax under

Section 5 is leviable on'the sale

price of such goods, and

(i) —either consunes such goods on

the manuf acture of other goods
for sale or otherwise [or
consunes otherw se] or
di sposes /of ~such goods in any
manner other than by way of
sale in the State, or

(ii) despatches them to a place

outside the State except as a
direct result of ~sale or
purchase in the —course of
inter-state trade or commerce

Shall be Iliable to pay tax on the

purchase price of such goods at the

same rate at which it wuld have

been |l eviable on the sale price of

such goods under Section 5:

Provided that this section shal

not appl y-

(i) in respect of sale or purchase

of goods specified in the
Fourth Schedul e-

[a] which are taxable at the point
of purchase; and

[b] which have al r eady been
subjected to tax under sub-
section (4) of Section 5.]

(ii) in respect of sale or purchase
of goods specified in the
Second Schedul e whi ch have
al ready been subjected to tax
under cl ause (a) of sub-
section (3 of Section 5].

[(Tv) XXXXXXX] .

[Provided further that the tax
payabl e under this section on the
purchase of butter and ghee shal
be calculated at the rate of two
per cent].

[(v) in respect of the purchase of
cocoa pods and cocoa beans by a co-
operative Society registered under
the Kar nat aka Co- operative
Soci eties Act, 1959.]
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Expl anation - For the purpose of
this section "consumes such goods
in the manufacture" shall include
goods consuned for ancillary
pur pose in or f or such
manuf act ure. ]
Section 5 of the Central Sales Tax
Act reads as follows:
Wien is a sale or purchase of goods
said to take place in the course of
i mport or export.-(1) A sale or
purchase of goods shall be deemed
to take place in ‘the course of
export of goods out of t he
territory of Indiaonly if the sale
or purchase either occasions such
export or is effected by a transfer
of "docunents of title to the goods
after the goods have crossed the
custons frontiers of |ndia.
(2) A _sale or purchase of goods
shall be deened to take place in
the course of the inport of the
goods into the territory of India
only if the sale or purchase either
occasi ons such i mport or i s
effected a transfer of docunents - of
title to the goods before the goods
have crossed the custons frontiers
of I ndia.
(3) Not wi t hst andi ng anyt hi ng
contained in sub-section (1), the
| ast sale or purchase of any goods
preceding the sale or purchase
occasioning the export of those
goods out of the territory of India
shall also be deened to be(in the
course of such export, if such | ast
sal e or purchase took place after,
and was for t he pur pose of
conplying with, the agreenent or
order for or in relation to such
export."
Section 6, on analysis, provides as
follows in order that purchase tax
can be levied: -
i) person who purchases the goods,
is a dealer.
ii) the purchase is nmade by deal er
in the course of his business;
iii) the goods pur chased are
t axabl e goods;
iv) such pur chase is in
ci rcunst ances in which no tax under
Section 5 is leviable on the sale
price of such goods; and
v) the deal er either

(a) consunes such goods in

the manufacture of other

goods for sal e or
ot herw se; or
(b) consunes such goods

ot herw se; or
(c) disposes of such goods in
any manner other than by
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way of sale in the State
or;

(d) despatches them to a
pl ace outside the State
except as a direct result
of sale or purchase in
the course of inter-state
trade or commerce.

Fromthe aforesaid, it wll be clear that if the
purchased goods are disposed of by way of sale within the
State or are sold in the course of inter-state trade or
conmer ce, then no purchase tax is |eviable.

It is pertinent to note that whereas intra-state sale
or inter-state sale would be a reason for purchase tax not
being levied but sale “in the course of export would not
exclude the applicability of the |evy of purchase tax under
Section 6 of the “Act. The sale by the respondent to
Kal bhavi is the l'ast sale preceding the sale occasioning the
export of / those goods out of the territory of India and is,
therefore, deenmed to be sale in the course of export as
envi saged by Section 5(3) of the Central Sales Tax Act. The
sal e by Kal bhavi to the foreign purchaser was also a sale in
the course of export  falling under Section 5(1) of the
Central Sales Tax Act. Inasmuch as the sale by the
respondent to Kal bhavi was a sale in the course of its
export, therefore, no tax was |levlied under Section 5 of the
Act .

The High Court while holding that the purchase
transactions by the respondent were of goods on which no tax
was | eviable wunder Section 5 of the Act and that by virtue
of Section 5(3) of the Central Sales Tax Act read wth
Article 286 of the Constitution of |India, the sale by the
respondent to Kal bhavi was not taxabl e nevertheless canme to
the conclusion that the respondent had sold the fish oil to
Kal bhavi within the state of Karnataka and, therefore, this
woul d be regarded as a sale as "sale in the State" under
Section 6(1) of the Act and, therefore, exenpt fromlevy of
pur chase tax.

In our opinion, there is a fallacy in aforesaid
reasoning of the H gh Court. The words "sale in the State"
occurring in Section 6(i) of the Act would refer to "intra-
state" sale in contradistinction to "sale in the course of
inter-state trade or comerce" as referred to in Cause (ii)
of Section 6. It has been accepted by the H gh Court and,
it is not disputed, that the sale in the present case to
Kal bhavi falls wunder Section 5(3) of the Central Sales Tax
Act. This, therefore, is a sale in the course of "‘export and
i pso facto cannot be regarded as intra-state sale. It is to
be borne in mnd that in the case of inter-state trade sale
or sale in the course of export, the property in the goods
may stand transferred within the State but nerely because
the passing of title or sale takes place in a State would
not detract it fromits character as a inter-state or export
sal e. In this connection, it will be appropriate to refer
to the decision of this Court in THE BENGAL | MMUNI TY COVPANY
LIMTED V. THE STATE OF BIHAR AND OTHERS, [1995] VI
S.T.C. 446. Wiile examning the scope and anbit of Article
286 of the Constitution and, in particular, the effect of
sale of sale qua inter-state sale, it was observed at page
481 as foll ows:

"The truth is that what is an

inter-state sal e or pur chase

continues to be so irrespective of

the State where the sale is to be

| ocated either wunder the genera
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law when it is finally determ ned

what the general law is or by the

fiction created by the Explanation

to Article 286. The sale of a sale

or purchase is wholly irrel evant as

regards it inter-State character.”

Simlarly sale is irrelevant as regards the sal es being
in the course of export, as in the present case. |In the
context of sales tax law, the expression "sale in the State"
occurring in Section 6 can only nean a local sale or a
intra-state sale as opposed to sale in the course of export
sale or a intra-state sale as opposed to sale in the course
of export or in the course of inter-state trade or comerce.
Therefore, wherever, there is a sale in the course of export
or an inter-state sale then, that would not be regarded as a
"sale in the State" ~falling under Section 6(1) of the Act
and, therefore, sale by the respondent to Kal bhavi, which
was admittedly a sale in the course of export under Section
5(3) woul d not be regarded as "sale in the State."

The ' Hi'gh Court, while allowing the respondent’s
revi sion, -had placed reliance on the decision of this Court
in the case of MJRLI MANOHAR & CO. AND ANOTHER VS. STATE OF
HARYANA AND ANOTHER, 11991] 80 S.T.C. 79. In that case the
regi stered deal er had purchased raw material wi thout paying
tax agai nst declaration on the basis of registration
certificate. Fromthat raw material ~certain goods were
manuf actured and 'sold to other dealers who, in turn
exported the goods outside India. ~The question which arose
was whether the dealer was |iable to pay purchase tax on the
raw materi al under Section 9(1) of the Haryana General Sales
Tax Act, 1973. This Court ~had held that the registered
deal ers were not entitled to exenption under Section 9(1) of
the Haryana General Sales Tax Act, 1973 because the sales
made by themwere not in the course of export outside the
territory of India within the meaning of Section 5(1) of the
Central Sales Tax Act. It may appear that this decision
woul d support the deal er but the provisions of Section 9 of
the Hryana Sales Tax Act and Section 6 of the ‘Act, wth
which we are concerned in the present case, are different
with regard to one inportant and  relevant - circumstance.
Section 9(1) of the Haryana General Sal es Tax Act which was
under consideration in Mirli Manohar’s case (supra) excluded
fromit's purviewthe purchase of goods which were sold
either out of State or in the course of inter-state trade or

commerce of "in the course of export out- of territory of
India within the nmeaning of sub-section (1) of Section 5 of
the Central Sales Tax Act, 1956". After referring to the

decision in Md. Serajuddin Vs. The State of (Oissa, 36
S.T.C. 136, it was noticed that sub-section (3) was inserted
in Section 5 of the Central Sales Tax Act so as to regard
penultimte sale of purchases in the course of export. The
purchases in question in Mirli Mnohar’'s case (supra) were
not regarded as sales in the course of export within the
meani ng of Section 5(1) of the Central Sales Tax Act but
were regarded as sales falling under the purvi ew of Section
5(3) of the Central Sales Tax Act. Section 9(1) of the
Haryana Sales Tax Act had referred to the export sales
envi saged by Section 65(1) of the Central Sales Tax Act and
not the export sales falling within the purview of Section

5(3). This distinction and its effect were clearly brought
out in the Murli Manohar's case (supra) ar page 93 as
fol |l ows:

"It will be convenient first to

di spose of the contention dealt
with by the H gh Court. For the
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purposes of this argunent we shal
assune that the sale nmde by the
assesses were "penultimate sales"
which would fall within the purview
of section 5(3) of the Central
Sales Tax Act. The argument on
behal f of the Revenue, which was
found favour wth the Hi gh Court,
is that section 9(1) exenpts only
sales nmade in the course of export
within the nmeaning of Section 5(1)
of the Central Sales Act but not
those under Section 5(3) of the
sai d Act . Af ter car ef ul
consi deration we think that this
argunent was rightly accepted by
the High Court. In'the first place
there is no dispute before us that
section 5(3) covers a category of
cases ~which would not™ otherw se
have come within the purview of
section 5(1), as explained in Md.
Serajuddin’s case [1975] 36 STC 136
(SO . The l'anguage of section
9(1)(a)(ii)-later 9(1)(b)-using the
words "within the neaning of sub-
section (1) of Section 5 of the
Central Sal es Tax Act, 1956" hasto
be given full « nmeaning; in other
words, the exenption under section
9(1) has to be restricted only to
export sales falling wthin the
scope of section 5(1). It seens
cl ear, from the ci rcunstances
referred to bel ow, t hat the
Legi sl ature deliberately used these
words and intended to give a
restricted operation to 'section
9(1)(a)(ii) and (b). These
ci rcunst ances are:

1. Secti on 9(1)(a)(ii), as
originally framed, nerely uses the
words "in the course of export
outside the territory of India".
Clause 9(1)(b) referred to cases
where raw materials were purchased
and exported and the word "export"
was defined in Section 2(e) as
neaning "the taking out of goods
fromthe State to any pl ace outside
it otherwi se than by way of sale in
the course of inter-state trade or
commerce." Act 44 of 1976 anmended
the definition of "export" in
section 2(e) by adding the wide
words "or in the course of export
out of the territory of India" with
effect from April 1. 976. But the
same Act narrowed down the scope of
clause (a)(ii) by addi ng the
restrictive words at the end of the
cl ause.

2. |If a reference is nmde to
section 24, one finds that section
24(1)(iii) refers again to sub-
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section (1) of section 5 of the

Central Sales Tax Act. However ,
the | anguage of the two provisoes
si mul t aneousl y i ntroduced in

section 24(1)(a) and (b) by Act 3
of 1983 nmkes interesting reading.
The proviso to clause (a) refers
only to "sale by himin the course
of export outside the territory of
India within the nmeani ng of section
5 of the Central Sales Tax Act,
1956", whereas the proviso to
clause (b) refers to "sale by him
in the course of export outside the
territory of India wthin t he
meani ng of sub-section (3) of
section 5 of the Central Sales Tax
Act, . 1956": Thus the 'statute,
wi thi'n the sane provision, has made
a distinction between a sale in the
course of export w thin the meaning
of section 5 and such a sale within
the meani ng of section 5(3).

3. Wien we turn to section 27 next,
we find two provisoes introduced in
section 27(1)(iv)(a) by Act 44 of
1976, the sane anmending Act that
introduced the 'extra words at the
end of section 9(1)(a)(ii). These
provi soes nake a marked contrast
bet ween sales falling under sub-
section (1) and those falling under
sub-section (3) of section 5 of the
Central Sal es Tax Act.

4. As will be seen fromthe extract
of the legislative amendnents set
out earlier the Legislature has
subsequently deleted the reference
to sub-section (3) of section 5 in
section 9(1)(b). However, this
amendment, whi ch has been made both
in section 9 and in section 24 by
Act 1 of 1988 has not been given

any retrospective ef fect.
Consi dering that the legislation is
repl ete with i nstances of

retrospective effect (in some cases
even to as early a date as
Septenber 7, 1955), the failure or
om ssion to give any retrospective
effect to the amendment to section
9in this regard is an eloquent
pointer to the intention of the
Legi sl ature.

In view of t he ci rcunst ances
outlined above, we are of the
opinion that the Hgh Court was
right in concluding that t he
assessee was not entitled to the
exenption under Section 9 because
the sales nmade by him were not
sales in the course of export
outside the territory f I ndi a
within the neaning of section 5(1)
of the Central Sales Tax Act."
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If was further held that the goods sold either could be
intra-state sale, inter-state sale or sale in the course of

export within the neaning of section 5(1) of the Centra

Sal es Tax Act. Having conme to the conclusion that the sale
was not in the course of export wthin the meaning of
Section 5(1) of the Central Sales Tax Act and it was al so
not a local sale, it was concluded that the sale in question
was inter-state sale and, therefore, would fall within the
exenption contained under Section 9(1) of the Haryana Sal es
Tax Act. Such a question does not arise in the present case
because whereas in Murli Manohar’'s case (supra) the goods
had gone out of State of Haryana prior to its export from
India, in the present case, according to the |earned counse

for the appel l ant, Kal bhavi exported the goods from
Mangal ore i.e. fromw.thin the State of Karnataka. There
was thus no occasion of novenent of goods fromone State to
another and as the sale in the course of export is not
entitled to the exenption from paynment of purchase tax under
Section 6  of Karnataka Sales Tax. Act, the decision of the
Hi gh Court regarding the sales in question as being sales in
the State and, therefore, imune fromlevy of purchase tax,
cannot be sustai ned.

Fromthe aforesaid discussion, it follows that by
virtue of Section 5(3) of the Central Sales Tax Act, the
sale effected by the respondent to Kalbhavi has to be
regarded to be in the course of export by virtue of which
fish oil was exported to a place outside the State and since
this despatch was not pursuant to anintra-state sale or as
aresult of sale inthe course of inter-state trade or
comerce, the said sale falls directly within the anbit of
Section 6 of the Act . Accordingly, the Sales Tax
authorities were justified in |levying purchase tax on the
respondent and the High Court erred in conming to a contrary
Vi ew.

For the aforesaid reasons,  this appeal allowed. The
order of the Hi gh Court is set-aside and the decision of the
assessing authority is restored. (There shall be no /order as
to costs.




