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ACT:

HEADNOTE

JUDGVENT:
The Judgrment of the Court was delivered by
HANSARI A, J.- This congloneration of appeals (sone of which
ari se because of |eave already granted and sone cane into
exi stence because of |eave being granted) require wus to
deci de t hree questi ons:
(1) VWhet her the decision of the Union of
India not to allow Dearness Relief /(DR) on
pension to the ex-servicenen on their re-
enployment in a civil post is in accordance
with [aw or not;
(2) VWet her denial of DR on fanmily pension
on enpl oynent of dependants |ike w dows of the
ex-servicenen is justified or not; and
(3) Reducti on of pay equival ent to enhanced
pensi on of those exservicemen who were hol ding
civil posts on 1-1-1986, following their re-
enpl oyment, is perm ssible or not.
We woul d exam ne these questions seriatim
Di sal | owi ng of DR on pension on re-enpl oynent
2. To answer the above question involved in sonme of the
appeal s, the background |eading to the aforesaid  decision
may be briefly noted. To start with there was no provision
f or paynent of DR to t he pensi oners. Vari ous
representations were nade to the Third Pay Conmission
seeking sone recommendations in this regard for protecting
the pension of the governnent enployees from erosion on
account of possible increases in the cost of [living in
future. The Conmission considered this matter and also the
guestion regarding the manner in which sone relief could be
provided to the future pensioners. After having noted the
various suggestions which the Conm ssion received in reply
to its questionnaire, it recommended that all future
pensi oners, irrespective of the anount of pension drawn by
them should be given relief @5% of their pension subject
to a mnimmof Rs 5 per nensem and nmaxi mum of Rs 25. The
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Comm ssion further recomended that the relief should be
given as and when there is a 16-point rise in the 12

35

nonthly average of the All-India Wrking Cass Consumner
Price Index. Thi s reconmendation of the Conmm ssion was
accept ed by the Central Government vide its Ofice
Menor andum of even nunber dated 6-4-1974, making the relief
avai l able to those enpl oyees belonging to Casses 11, |11
and 1V, who retired fromservice prior to 1-1-1973, as well
as those who retired afterwards.

3. A deci si on wag, however, taken subsequently not to pay DR
to reenpl oyed pensioners. This was made applicable to those
ex-servi cemen who had conme to be re-enployed in civil posts.
Various wit petitions and original applications were filed
in different legal for-a of the country, which came to be
deci ded either by upholding the validity of the decision or
by taking a contrary view. The parties who |ost have
preferred these appeals.

4. The | earned Addi tional Solicitor General appearing for the
Union of India submts that the decision nerits our
accept ance because of what has been stated in clause (ii) of
Rule 55-A of Central Civil Services (Pension) Rules, 1972,
as amended in 1991. W are, however, of the view that the
deci sion cannot be so supported for the reason that the
aforesaid rules have application to the persons who were
nmenbers of Central Cvil Services. The ex-servicenmen having
apparently not been nenbers of such Services, what has been
provided in Rule 55-A(ii) cannot be invoked to deny DR on
pension/famly pension to the ex-servicenmen on their re-
enpl oynent .

5.Had the aforesaid been the only provision pressed into
service to deny DRto the ex-servicenen, we woul d have had
no difficulty in striking down the decision inasnuch as the
ex-servicenmen having been all owed pension and DR on it in
accordance with the conditions of service governing  defence
personnel, the provision contained in the aforesaid rule
governi ng service condition of altogether different class of
servi cenmen could not have inpinged on their right to get DR
on the pension. Learned Additional Solicitor General
however, advances an alternative subm ssion and the same is
that there are even army instructions which, read wth
office menoranda of Mnistry of Finance, wll show that
Dearness Relief on pension cannot be paid even to ex-
servicenen on their re-enploynent. As this point could not
be brought hone to us well when the cases were  heard, as
rel evant arny instructions had not been brought on  record,
we, while reserving the judgment after close of hearing
allowed filing of witten subm ssions, which were  done
subsequently along with which | arge nunber of docunments were
filed to establish the point urged in the Court.

6. A perusal of the documents shows that the Ofice
Menorandum dated 1-8-1975 of the Mnistry of Finance,
Department of Expenditure, which stated that a re-enployed
Central Governnent pensioner is not eligible to draw -any
relief during the period of re-enploynent, was nade
applicable by the Mnistry of Defence vide letter of even
nunber dated 28-10-1975 to Arned Forces pensioners also.
These docunents are pages 17 and 18 of the witten
submi ssion, in which it has also been stated that wth
formation of the Departnent of Pension and Pensioners’
Wel fare under Mnistry of
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Personnel, Public Gievances and Pension, all orders issued
by the Mnistry of Finance were nade applicable to Arned
Forces pensioners as well. A reference has then been made
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to O fice Menorandum dated 22-4-1987 on the subject of grant
of Dearness Relief to pensioners on the recomendati ons of
the Fourth Central Pay Conmi ssion, sub-para (v) of Annexure
1 to which states that Dearness Relief will be suspended
when the Central CGovernment pensioner is re-enployed in the
departnent/office of the Central Government.

7. The aforesaid shows that dehors what has been laid down in
clause (ii) of Rule 55-A of the aforesaid Pension Rules,
there are nmaterials on records to show that any person

i ncluding ex-servicemen, would not be entitled to Dearness
Rel i ef on pensi on on hi s r e- enpl oynent to any
departnent/office of the Central Government.

8.1t has, however, been strenuously contended by |earned
counsel appearing for the re-enployed ex-servicenen that
pension being a right-(and not a bounty) available to a
retired enployee as held in Nakaral and DR being a part of
pension, right to receive the sane could not have been
i nfringed nerely because the incunbent sought re-enploynent
to take care of the hardship which he m ght have otherw se
faced after retirement. To sustain the subm ssion, strength
is sought to be derived fromthe decision of the Kerala H gh
Court in Narayanan v. Union of India2 in which a view has
been taken that the DR becane an integral part of pension,
because of which it ‘coul d not have been discontinued on re-
enpl oynent . As against this, the view of the Delhi Hgh
Court in Cvil Wit No. 1699 of 1992 (di sposed of on 23-2-
1993) is that the DRis different from pension. For the
di sposal of the present cases it is not necessary to express
any opinion on this aspect of ~ the matter ' inasnuch as,
according to us, even.if Dearness Relief be an integral part

of pension, we do not find any legal inhibition in
disallowing the same in cases of those pensioners . who get
thensel ves re-enployed after retirement. In our view this

category of pensioners can rightfully betreated differently
from those who do not get re-enployed; and in the case of
the reenpl oyed pensioners it would be permissible in law to
deny DR on pension inasnmuch as the salary to be paid to them
on re-enploynment takes care of erosion in the value of the
noney because of rise in prices, which lay at the back of
grant of DR, as they get Dearness Al lowance on their pay
whi ch al |l owance is not available to those who do not get re-
enpl oyed.

9.We, therefore, hold that the ex-servicenen were rightly
debarred from Dearness Relief on their pensions after they
got thenselves re-enployed to any civil ~post - under the
CGovernment of I ndia.

Deni al of DR on fam |y pension

10.In sone of the cases, we are concerned with the denial of
Dear ness Relief on famly pension on enpl oynent of
dependants |ike wi dows of the ex-servicenen. This ~decision
has to be sustained in view of what has been

1 D.S. Nakara v. Union of India, (1983) 1 SCC 305: 1983
SCC (L&S) 145: AIR 1983 SC 130

2 1994 (1) KLT 897
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stated above regarding denial of DR on pension on re-
enpl oyment i nasmuch as the official docunments referred on
that point also mention about denial of DR on family pension
on enploynent. The rationale of this decision is getting of
Dear ness Al |l owance by the dependants on their pay, which is
drawn follow ng enpl oynent, because of which Dearness Reli ef
on famly pension can justly be denied, as has been done.
Reduction of enhanced pension from pay of those ex-
servi cenen who were holding civil posts on 1-1-1986
foll owi ng their re-enpl oynment




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

11. The aforesaid reduction, which is the subject-matter of
sone appeals, is the fall out of Ofice Menorandum dated 11-
9-1987 according to which the pay of the ex-servicenen who
were in enmploynment in a civil post as on 1-1-1986 follow ng
their re-enmploynment, is required to be reduced by an anount
equi valent to the enhanced pension made avail abl e pursuant
to the report of the Fourth Pay Conmi ssion

12. The ground of attack is that the aforesaid decision
violates Articles 14 and 16 of the Constitution inasnuch as
there is no rational basis for classifying the enpl oyees for
the aforesaid purpose on the basis of their being in
enpl oyment on 1-1-1986. @ This subm ssion has been advanced
because the reduction of the aforesaid nature has not been
nmade in respect of those who have been in enploynent since
1-1-1986. The additional affidavit filed on behalf of
Respondent 1 in SLP (C No. 17456 of 1991 on 25-8-1994
contai ns some nanes of those who were re-enpl oyed after 1-1-
1986 and are being paid both the revised pay and revised
pensi on. Thi's factual position has been admitted in the
aforesaid witten submissions filed on behalf of the Union
of India-inasmuch as it has been stated in page 9 that the
pensioners who are re-enployed after 1-1-1986 enjoy the
benefit of revised pay and al so revised pension with effect
from1-1-1986

13. Rel i ance has 'been placed in support of af oresai d
subm ssion on a two-Judge Bench decision of this Court, to
which one of wus (Kuldip Singh, J.) was a party. That
decision was in the case of TS. Thiruvengadamv. Secy. to
Govt. of |India3. The facts of that case are, however,
different inasnuch as there the Menorandum dated  16-6-1967
stating that revised pensionary benefits would be nade
avai l able only to those Central Governnent servants who have
been absorbed in public sector undertakings after that date
was not found to be constitutional because the very object
of bringing to the existence the revised termns and
conditions by the menmorandumwas to protect the pensionary
benefits which the Central Governnment servants had earned
before their absorption into the public sector undertakings.
It was, therefore, held that restricting the applicability
of the revised nenmorandumonly to those who are absorbed
after conming into force of the sanme would not only defeat
the very object and purpose of the menmorandum but woul d be
contrary to fair play and justice al so

14. Despite the aforesaid decision being of no aid in the
present cases, we find no logic and basis ~for ~classifying
the re-enpl oyed persons on the

3 (1993) 2 sCC 174
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basis of their being in enployment on 1-1-1986. Indeed, no
justification has been canvassed before us. The decision
which held the field before the inpugned nenmorandumin not
taking note of pension while fixing pay of the ex-servicenmen
on re-enmployment, which was based on good reasons, had no
good reason for its reversal, as enhanced pension was not
confined to those who were in enploynment on 1-1-1986. The
i mpugned decision is, therefore, arbitrary and is hit by
Articles 14 and 16 of the Constitution. We, therefore,
decl are the sane as void.

15.ur conclusions on the three questions noted in the
openi ng paragraph are that denial of Dearness Relief on
pension/famly pension in cases of those ex-servicenen who
got re-enploynment or whose dependants got enployment is
l egal and just. The decision to reduce the enhanced pension
from pay of those ex-servicenmen only who were holding civi
posts on 1-1-1986 followi ng their re-enployment is, however,
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unconstitutional .

16. The appeal s are di sposed of accordingly. |A Nos. 16, 30-
46 in appeals arising out of SLP (C) Nos. 1585-95 of 1994
stand di sposed of. No order asto costs.




