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1. Thi s Appeal is against the judgnent of the Bonbay H gh Court
dat ed 23rd August, 1999.

2. Briefly stated the facts are as follows:

One Narayan Mdtiwal e was the owner of certain pieces of land. He
had a son naned Dattatraya and a daughter named Tarabai. On the

death of Narayan Mtiwal e, Dattatraya becane the owner of the
properties. By a registered Settl ement Deed dated 12th January,
1927, Dattatraya gave Survey Nos. 21/3, 20 and 20/1 to his sister
Tarabai as she was poor and unable to maintain herself. The said
Deed of Settlenment, inter alia, provided as follows :

"Land bearing No. 21 and the well in the sane’is
given to along with trees and things thereon has been
gi ven to your possession for maintenance until |ife.

Therefore you may cultivate the said | and by paying the
Government assessnent for mmintenance. After your
lifetime the land shall again come to me or to ny heirs.”

Pursuant to the Deed of Settlenent the name of Tarabai was entered
in the revenue records as a Kabjedar

3. Tarabai | eased out one piece of land to a tenant in 1968.
Dattatraya filed Suit No. 362 of 1969 against Tarabai for a declaration
that he was the owner of the land in question and that Tarabai had

only alimted interest and therefore could not |lease out the land. In
the meantime the tenant to whomthe Tarabai had | eased out the |and
applied for tenancy rights under the provisions of the Bonbay Tenancy
and Agricultural Lands Act, 1948. (hereinafter called the said Act).

4, The suit filed by Dattatraya was dism ssed. Thereafter
Dattatraya filed Appeal No. 450 of 1970. In that Appeal a consent
decree was passed on 7th Cctober, 1971. Under the consent Decree
Tarabai agreed that she will not |ease out any piece of |and.

5. In the tenancy proceedings initiated by the | essee, by order
dated on 13th March, 1971 it was held that the | essee was a deened

tenant under Section 4 of the said Act. The Land Tribunal fixed a
price under Section 32G of the said Act. The price was paid by the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

7

| essee and that | essee becane the statutory owner of the property.
Dattatraya was a party to those proceedings. He never challenged the
order of the Land Tribunal. That order became final in respect of that
| essee.

6. In 1973 Tarabai filed Suit No. 73 of 1973 against Dattatraya
claimng that, after comng into force of H ndu Succession Act, 1956,
the limted rights vested in her had nmatured into an absol ute right.
That Suit was dismissed in view of the consent decree passed in
Appeal No. 450 of 1970.

7. On 19th January 1977 Dattatraya expired. On 6th Septenber

1980 Tarabai executed a lease deed in favour of the Appellants. On 7th
Decenmber 1980 the Appel |l ants gave notice under Section 32-0 of the

said Act to Tarabai and the Land Tribunal. By this notice the Appellant
i ndi cated her intention to purchase the suit |and.

8. Respondents 1-and 2 then filed Suit No. 472 of 1981 agai nst
Tarabai and the Appellants for a declaration that Tarabai had no
authority to | ease or create-any incunberance on the suit land. They
prayed for recovery of possession. Tarabai expired on 5th Mrch

1982. Thereafter the suit had proceeded only against the Appellants.

On 19th February, 1986, the Trial Court decreed the Suit hol ding, on

the basis of the earlier consent decree, that Tarabai had no authority
to lease out the suit land. 1t was held that the | ease in favour of the
Appel | ant was not bindi ng on Respondents 1 and 2. It was hel d that

the Appellant was a trespasser

9. The Appel | ant preferred an Appeal. This Appeal was all owed on
16t h Septenber 1989. Respondents-1 and 2 filed a Second Appeal
whi ch was all owed by the H gh Court on 27th June 1997.

10. On 18th August 1981, the Appellants filed a case under Section
32-0 of the said Act. Respondents 1 and 2 opposed this Application

On 22nd April 1988 the Land Tribunal fixed the purchase price under
Section 32-G  The Appellants deposited the purchase price

i medi ately. Respondents 1 and 2 filed an Appeal against the O der
dated 22nd April 1988. That Appeal was di sm ssed on 23rd Novenber
2000. A Certificate of Owmership has been issued to the Appellants on
4t h Decenber 2000. We are inforned that Respondents 1 and 2 have
preferred a Revision against the order dated 23rd Novenber 2000 and
that that Revision is pending.

11. In the neantine Respondents 1 and 2 applied for execution of
the decree passed in their favour. The Appellant filed an application
in the executing court, under Order 21 Rule 97 contendi ng that 't hey

had al ready become owners by virtue of the purchase price having

been fixed in their favour. The Appellants contended that the decree
could not now be executed agai nst them Their application was

rejected on 12th February 1999. It was held that the executing court
was bound to execute the decree obtained by Respondents 1 and 2 in
their Cvil Suit.

12. The Appellant filed an Appeal. That Appeal cane to be

di sm ssed on 28th June 1999. The Appellant preferred a Wit Petition
in the High Court. The H gh Court has disnissed the Wit Petition by
the i npugned judgnment dated 23rd August, 1999.

13. The question for consideration is whether a decree passed by a
Civil Court can be executed if a Certificate of Omership has been
granted under the provisions of the said Act.

14. We have heard counsel for the parties at length. The rel evant
provi sions of the said Act may now be seen. A 'tenant’, as defined in
Section 2(18) of the said Act, includes a person who is "deened to be
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a tenant under Section 4". The relevant portion of Section 4 of the
said Act reads as follows :

"4. Persons to be deenmed tenants. : (1) A person lawfully
cultivating any | and bel ongi ng to another persons shall be
deened to be a tenant if such land is not cultivated
personally by the owner and if such person is not -

(a) a nenber of the owner’'s famly, or

(b) a servant on wages payable in cash or kind but not
in crop share or hired | abourer cultivating the |Iand under
the personal supervision of the owner of any nenber of

the owner’'s famly, or

(c) a nortgage i n possession.

Expl anation (1) - A person shall not be deened to be
tenant under this section if such person has been on an
application nade by the owner of the'land as provided
under section 2A of the Bonbay Tenancy Act, 1939,

deci ded by a conpetent authority not to be a tenant.

Expl anation (11) - /Wiere any land is cultivated by a w dow
or a mnor or a person who is subject to physical or nental
disability or a serving nenber of the armed forces through
a tenant then notwthstandi ng anything contained in

Expl anation | to clause (6) of section 2, such tenant shal
be deened to be a tenant w thin the neaning of this
section."

Thus a person lawfully cultivating-any |land bel ongi ng to anot her
person is deened to be a tenant.

The rel evant portion of Section 32-Oreads as follows :

"32-0. Right of tenant whose tenancy is created after
Tillers' day to purchase land. - (1) In respect of any
tenancy created after the Tillers’ day by a landlord (not
bei ng a serving nenber of the armed force)

notwi t hst andi ng any agreenent or usage to the contrary, a
tenant cultivating personally shall be entitled w thin one
year fromthe comencenent of such tenancy to purchase
fromthe landlord the Iand held by himor such part thereof
as will raise the holding of the tenant to the ceiling area.

(1A) A tenant desirous of exercising the right conferred on
hi m under sub-section (1) shall give an intinmation in that
behal f to the landlord and the Tribunal in the prescribed
manner within the period specified in that sub-section.”

To be renmenbered that on 7th Decenber 1980 the Appellant had given
noti ce under Section 32-0O

15. Section 32(G (4) of the said Act provides that if the tenant is
willing to purchase, the Tribunal after giving an opportunity to the
tenant and | andlord and all other persons interested in such land hold
an inquiry and deternine the purchase price of such land in

accordance with the provisions of Section 32-H and Section 63-A(3).
Under Section 32-M on deposit of the purchase price the Tribunal is to
issue a certificate of purchase to the tenant purchaser in respect of
such land. Such a certificate is to be conclusive proof of purchase.
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16. As stated above after considering the objections of Respondents
1 and 2 the Tribunal has fixed the purchase price on 22nd April 1998.
The Appel | ant has deposited the purchase price and a certificate has
been issued to himon 4th Decenber 2000. Such a certificate is
concl usi ve evi dence of purchase unless it is set aside in the Revision
which is filed by the Respondents 1 and 2.

17. One ot her provision which requires to be noted is Section 85. It
reads as follows :

"85. Bar of jurisdiction - (1) No Gvil Court shall have
jurisdiction to settle, decide or deal with any question
(including a question whether a person is or was at any
time in the past a tenant and whet her any such tenant is
or shoul d be deened to have purchased fromhis |andlord
the land held by hin) which is by or under this Act
required to be settled, decided or dealt with by the
Mam at dar ‘or Tribunal, a Manager, the Collector or the
Mahar asht'ra Revenue Tribunal i n appeal or revision or the
State CGovernment in exercise of their powers of control

(2) No order of the Mam atdar, the Tribunal, the Collector
or the Maharashtra Revenue Tribunal or the State

Government made under this Act shall be questioned in

any Cvil or Crimnal Court.

Expl anation - For the purposes of this sectiona Gvil Court
shall include a Mamatdar’s Court constituted under the
Mani atdars’ Courts Act, 1906."

Thus it is to be seen that a Civil Court does not have jurisdiction to
decide matters which are required to be dealt with by the Tribuna

under the said Act. Thus it is only the Tribunal which can decide

whet her a person is deened to be a tenant and whether he is entitled

to purchase the land held by him The civil court has no jurisdiction to
deci de such a question. Even if (such a question was to be raised in a
proceedi ng before it, the civil court would have to refer the issue to
the authority under the said Act. The Suit would then have to be

di sposed of in accordance with the decision of the authority. Thus if
the Tribunal fixes a purchase price and issues a certificate then that
certificate woul d be concl usive proof of purchase. The civil court would
then be bound to give effect to the certificate and cannot ignore it.

18. M. Lalit subnitted that Tarabai had no power or authority to

| ease the suit land. He submitted that the consent decree dated 7th
Oct ober 1971 provides that Tarabai had no authority to | ease out any

pi ece of |and. He submitted that thereafter the suit filed by Taraba
had been di sm ssed on 25th June, 1976. He submitted that there were
thus two decrees of conpetent court against Tarabai. He submtted

that both these decrees provided that Tarabai had no right to | ease out
any piece of land. He subnitted that the | ease created in favour of the
Appel  ants on 6th Septenber, 1980 was illegal and could not be

enforced agai nst Respondents 1 and 2. He submitted that in view of

the decrees of the court it could not be said that the Appell ant was
lawfully cultivating the suit land. He submitted that as the Appell ant
was not lawfully cultivating the suit |and she could not be deened to
be a tenant under Section 4. He submitted that the Appellant was
nerely a trespasser. He submitted that a suit for possession against a
trespasser lay in a civil court. He submtted that Respondents 1 and 2
had filed such a suit and they had succeeded in that suit. He
submitted that once the civil court held that the Appellant was a
trespasser, the Appellant could not take advantage of the proceedi ngs
adopted by her under the said Act. He subnmitted that the executing
court, the Appellant Court and the Hi gh Court had rightly rejected the
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claimof the Appellant.

19. M. Lalit strongly relied on the case of Latchaiah v. Subranmani am
reported in (1967) 3 SCR 712. In this case the Respondent (therein)

had obtai ned a decree in his favour declaring that he was the owner of
the land and that the wife of his adoptive father had no title to the suit
| and. During pendency of the suit the wi dow was in possession of the
land. After the decree was passed she executed a | ease in favour of

the Appellant (therein). The question was whether the Appellant could

be said to be lawfully cultivating the land. This Court held that after
the decree the wi dow was trespasser and thus could not create any

right in the land in favour of anybody. M. Lalit submitted that the
ratio laid down in this case fully applies to the facts of our case. e
are unable to agree. In our case there is no decree hol ding that

Tarabai had no right ortitle to the suit land. Tarabai admttedly had a
l[imted interest and was recorded as a Kabjedar. The rel evant term of
the Deed of Settlement, set out- herei nabove, shows that Tarabai had
during her lifetime aright to be in possession and to cultivate the suit
| and. The consent Decree did not take away that right. Tar abai was

not a trespasser on the suit 1and.

20. M. Lalit also reliedon the case of Gopala Genu Wagal e v.
Nageshwar deo reported-in (1978) 2 SCC 47. In this case the question

was whet her a sub-tenant can be deemed to be a tenant under

Section 4 of the said Act. This Court held that creation of a sub-
tenancy was prohibited by Section 27 of the said Act and that Section
14(1)(a)(iii) provided that the tenancy could be termnated if the
tenant had sublet.  This Court held that as subletting was not |lawful, a

sub-tenant could not claimto bea deemed tenant. In our view this
authority is based on the provisions of the said Act which expressly
provi de that sub-letting shall not be valid. I'n the said Act there is no

provision that a person with a limted interest cannot permt sonebody
else to cultivate the | and.

21. On the other hand, M. Bhasnme has relied on a Constitution
Bench judgnent of this Court in the case of Ram Autar v. State of

U P. reported in (1963) 3 SCR 1. (In this case the question was

whet her a tenant of the nortgagee could be evicted by the nortgagor
after the property was redeened. Wth reference to Section 4 of the
said Act it was held as foll ows:

"The Act 1948, it is undisputed, seeks to enconpass within
its beneficent provisions not only tenants who held land for
purpose of cultivation under contracts fromthe |and

owners but persons who are deened to the tenants - al so.

The point in controversy is whether a person claining the
status of a deemed tenant nust have been cultivating | and
with the consent or under the authority of the owner.

Counsel for the appellants submts that tenancy postulates
a relation based on contract between the owner of |and,

and the person in occupation of the |land, and there can be
no tenancy without the consent or authority of the owner

to the occupation of that | and. But the Act has by s.
2(18) devised a special definition of tenant and incl uded
therein persons who are not contractual tenants. It would
therefore be difficult to assunme in construing s. 4 that the
person who clains the status of a deenmed tenant nust be
cultivating land with the consent or authority of the owner.
The rel evant conditions inposed by the statute is only that
the person claimng the status of a deened tenant nust be
cultivating land "lawfully": it is not the condition that he
nmust cultivate land with the consent of or under authority
derived directly fromthe owner. To inport such a
condition it is torewite the section, and destory its
practical utility. A person who derives his right to
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cultivate land fromthe owners would normally be a
contractual tenant and he will obviously not be a "deened
tenant". Persons such as |licencees fromthe owner may
certainly be regarded as falling within the class of persons
lawfully cultivating | and bel onging to others, but it cannot
be assuned therefromthat they are the only persons who

are covered by the section. The Act affords protection to
all persons who hold agricultural |and as contractua

tenants and subject to the exceptions specified all persons
lawful ly cultivating | ands bel onging to others, and it woul d
be unduly restricting the intention of the Legislature to
l[imt the benefit of its provisions to persons who derive
their authority fromthe owner, either under a contract of
tenancy, or otherw se. In our view, all persons other than
those mentioned in cls. (2), (b) and (c) of s. 4 who lawfully
cultivate | and bel onging to other persons whether or not
their authority is-derived directly fromthe owner of the

| and must be deened tenants of the |and."

22. M. Bhasne has also relied on the case of Rukhamanbai v.
Shivramreported in (1981) 4 SCC 262. In this case the facts were
al nost identical. The question was whether a | essee of a person with

alimted estate acquired the status of deened tenant under Section 4.
A three Judge Bench hel'd that the | essee acquired the status of a
deened tenant and the Tribunal was justified in determning the
purchase price under Section 32-G

23. Faced with this position M. Lalit submitted that in this case
there was a decree, after contest, between the Appellant and
Respondents 1 and 2. He subnmits that that decree i's binding on the
Appel | ant and can be executed agai nst the Appellant. W have read

the decrees/orders of the civil court: In-passing the decree and

hol ding the Appellant to be a trespasser-the civil court has not

consi dered the provisions of the said Act. The conclusion that the
Appel lant is a trespasser is dehors rights of the Appellant under the
said Act. M. Lalit subnmtted that the Appellant never clainmed, before
the civil court that she was a deenmed tenant. He subnitted that
Appel | ants coul d have contended before the civil court that she was a
deened tenant under the said Act. He subnitted that as the Appell ant
has not taken this contention before the civil court she is now debarred
fromraising a claimunder the said Act. W see no substance in this
subm ssion. The Appellant had al ready made an appli cati on under
Section 32-0 before the suit was filed by the Respondents 1 and 2.
Respondents 1 and 2 were aware that the Appellant had made such an
application. The Appellant was pursuing her renedy under the said Act
before the appropriate authority. Respondents 1 and 2 were al'so
parties to those proceedings and were contesting those proceedings.
These are not questions which could be raised before a civil court.
Therefore rightly neither Respondents 1 and 2 nor the Appellant took

up this question before the civil court. Even if the question had been
raised the civil court could not have decided it. The civil court would
have had to refer the issue to the appropriate authority and then abide
by its decision. A decree passed without the consideration of the
provi sions of the said Act nust be subject to orders of the appropriate
authority in proceedings under the said Act.

24. Thus so long as the certificate stands the decree cannot be
execut ed against the Appellant. It is only if Respondents 1 and 2
succeed in getting the Certificate set aside, in their pending Revision
that they can execute the decree. It would be open for Respondents 1
and 2 to pursue the Revision filed by them against the order dated 23rd
Novermber 2000. W realise that a Revision is on limted grounds. W
have noticed that the Appellate Authority dismi ssed the Appeal of
Respondents 1 and 2 nerely on the ground that this Court had stayed
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the operation of the decree passed by the civil court. |If the revisiona
authority so desires it may remt the matter back to the Appellate
Authority for a decision on nerits in accordance with law. W,

however, clarify that the decision of the Revisional Authority or the
Appel l ate Authority nmust be based only on the provisions of the said
Act. Findings given by the Cvil Court, dehors the provisions of the
said Act, and any observation nade by us on that question cannot be
taken into consideration in deciding whether Appellant is a deened

t enant .

25. For the aforesaid reasons this Appeal is allowed. The inmpugned
Judgnent dated 23rd August 1999, as well as the Order passed by the
Appel l ate Authority on 28th June 1999 and the Order passed by the
Executing Court on 12th February 1999 are set aside. W hold that so
long as the Certificate stands the decree, obtained by Respondents 1
and 2, cannot be executed against the Appellant. W clarify that if
Respondents 1 and 2 succeed in the Revision filed by them then they
woul d be at liberty to apply for execution of the decree obtained by

t hem

26. The Appeal s stand di sposed of accordingly. There will no order
as to costs.

...... J.

(Syed Shah Mohamred Quadri)

...... J.
(S. N Variava)

March 22, 2002.




