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PETI TI ONER
STATE OF M P. & ORS

Vs.

RESPONDENT:
R N.M SHRA & ANR

DATE OF JUDGVENT: 17/ 09/ 1997

BENCH
K. VENKATASWAM , V. N. KHARE

ACT:

HEADNOTE

JUDGVENT:
THE 17TH DAY OF SEPTEMBER, 1997
Present:
Hon blle M. Justice K ~Venkat aswani
Hon’ bl e M. Justice V.N Khare
Sakesh Kumar, Charu Singha and S. K. Agnihotri, Adv. for the
appel | ants.
Shiv Sagar Tiwari, Adv. for the Respondents
JUDGMENT
The foll owi ng Judgenment of the Court was delivered;
JUDGMENT
V. N. KAHRE, J.

In the year 1974-75, the respondent herein was posted
as Forest Range officer in Majhgawan Range. Forest Circle
Satna. (M P)when he was alleged to have committed certain
acts of m sconduct. Consequently,  in the year 1976 a
prelimnary inquiry was initiated to inquire - into the
al | egati ons agai nst the respondent was pronoted as Assi stant
Conservator of Forest, while the prelimnary inquiry was in
progress. A charge-sheet was issued on 12-7-1882 and served
upon the respondent, who was required. to -submit his
expl anation thereto. The charges contained in the Charge
sheet related to the vyear 1974-75 when the respondent was
posted as Forest Range O ficer in My hgawan Range, District
State Governnent by an order dated 26th Septenber, ~ 1986
inflicted penalty on the respondent by wi thholding his two
i ncrenents. The respondent appeal ed agai nst the said order
During the pendency of the said appeal, the respondent filed
Ori gi nal Appl i cation bef ore t he Madhya Pradesh
Adm nistrative Tribunal (for short "the tribunal") for
setting aside the order dated 26the Septenber, 1986 whereby
his two increments were withheld.

The Tribunal, being of the opinion that by pronoting
the respondent to the Post of Assistant Conservator of
Forest in the Year 1977, the allegations of msconduct
attributed to the respondent stood condoned and as such, the
penalty inmposed upon him by the inpugned order dated 26th
Septenber, 1986 passed by the State Governnment and al | owed
the Application of the respondent. Aggrieved by the
j udgenent and order dated 23.4.1993 passed by the Tribuna
in OA No.492/89, the State Government has come up in
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appeal before this Court.

Learned Counsel for the appellants urged that the
principle of condonation of nisconduct under the ordinary
law Master and Servant is not applicable where in lawthe
appointing authority is required to consider the case of an
enpl oyee for pronotion despite the pendency of prelimnary
inquiry against himand the enployee is pronoted to higher

post having found fit for pronmotion. |In short, the argunent
is, that by pronoting the respondent to the post of
Assi stant Conservat or of Forest, t he al l egation of

m sconduct against him which is the subject matter of
inquiry, in law, cannot be treated as m sconduct.

Bef ore we advert to the argunent of the |earned counse
for the appellant, it nmay be seen as to what is the doctrine
of condonation of msconduct wunder the ordinary law of
master Servant, an enployer has option to punish an earring
enployer if voluntary elects not to take any action to
puni sh the delinquent officer, ‘then it would be a case of

Condonati on of” M sconduct by the master. |n |labor and Labor
Rel ations [48 Am-Jr 2nd 639] - it is stated thus:

":636.- Condonation of M sconduct.

The doctri ne of condonati on

prohibits an enpl oyer from

m sl eadingly agreeing to return his
enpl oyees to /'work and then taking
di sciplinary forgiven. (Packers
Hi de Asso.V. NLRB (CAB)360 F2d 59).
Condonat i ons can be found, however,
only where there is clear and
convi nci ng evi dence t hat the
enpl oyer has conpletely forgiven
t he guilty enpl oyee for hi s
m sconduct and has agreed to a
resunption of t he enpl oyee
relationship as though no
m sconduct had occurred.  [Packers
H de Asso. V. NLRB (supra)]."
In L.W Mddleton v.Harry Plyfair
[AIR 1925 Cal .87 at p.88] it was
hel d t hus:
"If a master on discovering that
his servant has been guilty of
m sconduct which woul d justify
which would justify a dismssal
Yet elects to continue himin his
servi ce, he cannot at any
subsequent tine dismiss him on
account of that which he has waived
or condoned. "
In Di strict Counci | , Ant aot i
through Secretary V. Vithal Vinayak
Bapat [AI R 1941 Nagpur 125], it was
hel d that:
"Once a master has condoned any
m sconduct on a part of servant
whi ch woul d have justified
dism ssal or a fine, he cannot,
after such condonation, go back
upon his election to condone and
claima right it dismss him or
inmpose a fine or any ot her
puni shnment in respect of t he
of f ence whi ch has been condoned. "
The substance of the decision cited above is that under
ordinary law of Master and Servant once an enployer has
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condoned any m sconduct attributed to an enployee, which
have otherwise justified his dismssed or punishnment, the
enpl oyer cannot after such condonation go back upon his
election to condone and assert a right to punish the
servant. Bu, the question that arises for consideration in
the instant case is, whether the doctrine of condonation of
m sconduct under ordinary law of master and servant can be
pressed into service where an enployee is governed by
statutory rules, and under |law the enployer is required to
consider the case of an enployee for pronotion against whom
a prelimnary enquiry is pending. To begin with when there
is an of fer and acceptance of an appointnment, the
rel ati onship between the enployee and Governnent nmmy be
contractual, but once an enployee is appointed, he acquires
a status, as his conditions of service are regulated by
statutory rules or provisions of an Act. Under | aw,
government is not - justified in excluding an enployee from
the field of consideration for  pronotion nerely on the

ground t'hat certain di sci plinary pr oceedi ngs are
contenplated or some prelimnary inquiry to inquire into the
m sconduct attributed to that enpl oyee are pending. |In New

Bank of India V. N P.Sehgal & Anr. [J.T. 499], it was held
by this court, thus:

PR the nere fact t hat

di sciplinary proceedi ngs are

contenpl at ed or /under consi deration

agai nst an enpl oyee does not

constitute a 'good ground for  not

consi dering the enpl oyee concerned

for pronmotion if he is in the zone

of consideration nor —woul d it

constitute a good ground for

denying the pronoti on i f the

enpl oyee is considered otherw se

fit for pronotion.”

In B.C. Chaturvedi V. ‘Union~ of India and  others,
[ (1995) 6 SCC 749 at page 757] thi's court held as foll ows:

"It is true t hat pendi ng

di sciplinary pr oceedi ng, t he

appel | ant was pronoted as Assi stant

conmi ssi oner of Income tax. Two

courses in this behalf are open to

the conpetent aut hority, Viz.,

seal ed cover procedure which is

usual ly foll owed, or pronotion
subject to the result of pending
di sciplinary action. Qovi ousl y,

the appropriate authority adopted

the latter course and gave the

benefi t of pronoti on to t he

appel | ant . Such an action would

not stand as an inpedinent to take

pendi ng disciplinarian action to

its |ogical concl usi on. The

advantage or pronotion gained by

the delinquent officer would be on

i npedi ment to t ake appropriate

deci sion and to pass an order

consistent wth the finding of

provi de m sconduct."

In view of these decisions, it must be held that an
enpl oyee/ officer who is required to be considered for
pronotion, despite the pendency of p[prelimnary inquiry or
contenplated inquiry against him is pronoted, having found
fit, the pronotion so nade would not anpbunt to condonation
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of m sconduct which is subject matter of the inquiry.

In the present case, msconduct attributed to the
respondent cane to light in the year 1976 when a prelimnary
enquiry was ordered and while the inquiry was continuing,
the State Government was required to consider the case of
the respondent for pronotion to the post of Assistant
Conservator of Forest. Under law, the State Governnent
could not have excluded the respondent fromthe zone of
consideration, nerely on the ground that a prelininary
inquiry to enquiry into the allegations of nisconduct
attributed to himwas pending. In such a situation, the
doctrine of condonation of mdconduct cannot be applied as
to wash off the acts of « msconduct which was the subject
matter of prelimnary enquiry, W are, therefor, of opinion
that the promotion of the respondent to the post of
Assi stant Conservat or of  For est would not anpunt to
condonati on of m.sconduct alleged against himwhich was the

subject matter of prelimnary \inquiry. Consequently, the
puni shnent i nposed on the respondent by the State Governnent
was valid —and |egal. The decision relied upon by the

Tri bunal as well as by | earned counsel for the respondent in
the case of Lal Audhraj Singh V. State of MP. [AIR 1967
MP. 284] is not applicable to the facts of the present
case, as in that case, the enployer had a choice to inflict
puni shnment on the enployee but the enployer did not choose
to punish the enployee and in that context, it was held by
the Hgh Court that the msconduct  attributable to the
enpl oyee was condoned.

For the foregoing reasons, the judgenent. and order
dated 23.4.1993 passed by the Madhya Pradesh Admnistrative
Tribunal in O A NO. 492/89, is set aside and the present
appeal allowed. There shall be no order as to costs.




