http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 4

CASE NO. :
Appeal (civil) 1701 of 2007

PETI TI ONER
Chairman, U.P. Jal N gam and Anr

RESPONDENT:
Radhey Shyam Gautam & Anr

DATE OF JUDGVENT: 30/03/2007

BENCH
Dr. ARIJIT PASAYAT & R V. RAVEENDRAN

JUDGVENT:
JUDGMENT
(Arising out of SLP (Civil) No. 18579 of 2005)

Dr. ARIJIT PASAYAT, J.

Leave granted.

Chal l enge in this appeal is to the judgnment rendered
by a Division Bench of the Allahabad H gh Court
guestioni ng correctness of the order passed by a Division
Bench in the Special Appeal filed by the appellant agai nst
an interimorder passed by a learned Single Judge
permtting the respondent No.1l to continue in service of
the appellant No.1 till attaining the age of 60 years. The
case of the appellant before both learned Single Judge and
the Division Bench was that the standard age of
retirement of its enployees is 58 years and the wit
petitioner i.e. respondent No.1l was no exception. The
Speci al Appeal was filed stating that the interimorder was
contrary to the view taken by a Division Bench in
Harwi ndra Kumar v. Chief Engi neer Karmk, UP Jal,
Ni gam Lakhnow and Ors. [2002 (2) UPLBEC 1511]. The
Di vi sion Bench di sm ssed the appeal .

In support of the appeal |earned counsel for the
appel l ant submitted that the interimorder was contrary to
the view expressed by the Division Bench which was
bi ndi ng on a subsequent Division Bench and in any event
on all |earned Single Judges.

Learned counsel for respondent No.1 on the other

hand stated that the controversy as to whether thetage of
the retirenment of enployees is 58 or 60 has al ready been
settled by this Court.

In Harwi ndra Kurmar v. Chief Engineer Karm k &

Ors. [2005 (13) SCC 300) the question rai sed was whet her
the retirement age in terns of the Utar Pradesh
Fundanental Rul es was applicable to the enpl oyees of the
Jal N gam

Various provisions of Utar Pradesh Water Supply

and Sewerage Act, 1975 (in short the "Act’) and Utar
Pradesh Jal N gam Engi neers (Public Health Branch)
Service Regul ations, 1978 (in short the "Regul ati ons")
need to be noted.
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To appreciate the point in issue, it would be

necessary to refer to the rel evant provisions of Sections
15, 31(1), 37, 89 and 97 of the Act and Regul ation 31 of
the Regul ati ons which read thus:

"15. Powers of the Jal Nigam\027(1) The Ni gam shal l
subj ect to the provisions of this Act have power to do
anyt hi ng whi ch may be necessary or expedi ent for
carrying out its functions under this Act.

(2) Wthout prejudice to the generality of the

f oregoi ng provision, such power shall include the power\027
(i) to inspect all water supply and sewerage facilities
in the State by whonsoever they are operated,;

(ii) to obtain such periodic or specific information
fromany | ocal body and operating agency as it may deem
necessary;

(iii) to provide training for its own personnel as well
as enpl oyees of thelocal bodies;

(iv) to prepare and carry out schenes for water

supply and sewer age;

(v) to lay down the schedule of fees for all services
rendered by the Nigamto the State CGovernnent, |oca
bodi es, institutions or individuals;

(vi) to enter into/contract or agreenent with any
person, firmor institution, as the N gam nay deem
necessary, for performng its functions under this Act;
(vii) to adopt its own budget annually;

(viii) to approve tariffs for water supply and sewerage
services applicable to respective |ocal areas conprised
within the jurisdiction of Jal Sansthans and such loca
bodi es as have entered into an agreenent a with the
Ni gam under Section 46;

(ix) to borrow noney, issue debentures to obtain
subventi ons and grants and nanage its own funds;

(x) to disburse loans to |ocal bodies for their water
supply and sewerage schenes;

(xi) to incur expenditure and to grant | oans and

advances to such b persons or authorities as the N gam
may deem necessary for perform ng the functions under
this Act.

XX XX XX
31. Vesting and transfer of property to Nigam\027(1)

As from June 18,1975, the date of establishment of the

Ni gam hereinafter in this Chapter referred to as’the
appoi nted date’,\027

(a) all properties and assets (including waterworks,
bui | di ngs, | aboratories, stores, vehicles, furnitures and
ot her furnishing) which imedi ately before the appointed
date were vested in the State Governnent for the purposes
of the Local Self-Governnent Engi neering Depart nent

shall vest in and stand transferred to the N gam and

(b) all the rights, liabilities and obligations of the
State CGovernnent whether arising out of any contract or
ot herwi se pertaining to the said departnments shall be the
rights, liabilities and obligations of the N gam

XX XXX XX
37. Transfer of enployees to Nigam\027(1) Save as

ot herwi se provided in this section every person, who was
enpl oyed in the Local Self-CGovernnent Engineering
Departnent of the State Government shall on and from

the appoi nted date becone enpl oyee of the N gam and

shall hold his office or service therein by the same tenure,
at the sane renunerati on and upon sane other terns and
conditions, and with the same rights and privileges as to
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pension, gratuity and other matters as he woul d have held
the sane on the appointed date if this Act had not cone
into force, and shall continue to do so until his

enpl oyment in the Nigamis terminated or until his
remuneration or other terms and conditions of services

are revised or altered by the N gam under or in pursuance
of any law or in accordance with any provision which for
the time being governs his service:

XX XXX XX
89. Directions to the Nigamon questions of policy.\027
(I') I'n the discharge of its functions, the N gam shall be
gui ded by such directions on questions of policy as may be
given to it by the State Governnent.

(2) If any question arises whether any matter is or is

not a matter as respects which the State Governnent nay

i ssue a direction under sub section (1), the decision of the
State CGovernnent shall be final:

XX XXX XX
97. Regul ations.\027(1) The Nigamand a Jal Sansthan

may, w th the previous approval of the State Government,
nmake regulations, not inconsistent with this Act and the
rul es made thereunder, for the administration of the
affairs of the Nigamor a Jal Sansthan.

(2) In particular, and without prejudice to the

generality of the foregoing power, such regul ati ons may
provide for all or any of the follow ng matters, nanely -
(a)\ 027(b) * *

(c) the salaries and all owances and other conditions

of service of enployees of the Nigamor a Jal Sansthan

ot her than enpl oyees enpl oyed on-contract basis;"

Regul ation 31

"31. Besides the provision made under these

Regul ati ons, the pay and al |l owances, pension, |eave,

i mposition of penalty and other terns and conditions of
service shall be governed by such rules, regul ations and
orders which are equally applicableto other serving
government servants concerned functioning in the State."

Fromthe aforesaid provisions, it would be clear that

the appointed date for the purposes of the Act was 18-6-
1975 when the N gam was established and under Section

37 of the Act, conditions of service of the appellant-
petitioners who were enployed in the Local Self-

CGover nent Engi neering Departnent of the Gover nnent

of Uttar Pradesh before the appointed date, were
continued to remain the same as they were before the

appoi nted date unless and until the sane are altered by
the N gam under the provisions of the Act. Section 97
confers power upon the Nigamw th the previ ous approva

of the State Government to frane regulations in relation to
service conditions of enployees of the N gam and, acting
t hereunder, the Regul ations were franed by the N gamin
the year 1978, Regul ation 31 whereof provides that service
conditions of the enployees of the N gam shall be
governed by such rules, regulations and orders which are
applicable to other serving governnment servants
functioning in the State of Uttar Pradesh. Thus, froma
bare readi ng of Section 37 and Regulation 31, it would be
clear that the service conditions of the enpl oyees of the
Ni gam woul d be the sane as are applicable to the

enpl oyees of the State Governnent under the rules,
regul ati ons and orders applicable to such governnent
servants so long as the sane are not altered by the N gam
in accordance with the provisions of the Act. If the
regul ati ons have not been framed, the N gam had
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resi duary power under Section 15(1) of the Act whereby
under general power it could change the service conditions
and the sanme could renmain operative so |l ong as

regul ati ons were not framed but in the present case,
regul ati ons were already franed in the year 1978
specifically providing in Regulation 31 that the conditions
of service of the enpl oyees of the Ni gam shall be governed
by the rules, regul ations and orders governing the
conditions of service of governnment servants whi ch woul d
not only mean then in existence but any amendment

made therein as neither in Section 37 nor in Regul ation
31, has it been nmentioned that the Rules then in existence
shall only apply. After the anmendnment nmade in Rule 56(a)
of the Rules by the State Government and thereby

enhanci ng the age of superannuati on of government

servants from 58 years to 60 years, the same would

equal ly apply to the enployees of the Nigam and in case
the State Governnent as well as the N gamintended that
the same woul d not be applicable, the only option with it
was to make suitable amendnent in Regulation 31 of the
Regul ati ons after taking previous approval of the State
CGovernment and by sinply issuing direction by the State
CGovernment purporting to act under Section 89 of the Act
and a thereupon taki'ng adm nistrative decision by the

Ni gam under Section 15 of the Act in relation to the age of
the enpl oyees woul d not tantanount to anending

Regul ation 31 of the Regul ations.

In Harwi ndra Kumar’s case (supra) the Division

Bench deci sion on which the appellant places reliance was
chal | enged. Orders passed by the Hi gh Court disnissing
the wit petitions as well as those by tile Nigamdirecting
that the appellants of the Civil Appeals and the petitioners
of the wit petitions would superannuat e upon conpl etion
of the age of 58 years were set aside and it was directed
that in case the enpl oyees have been allowed to continue
up to the age of 60 years by virtue of sone interimorder
no recovery shall be nade fromthembut in case,

however, they have not been allowed to continue after
conpl eting the age of 58 years by virtue of erroneous
deci sion taken by tile Nigamfor no fault of theirs. They
woul d be entitled to paynent of salary for the remaining
period up to the age of 60 years which was to be paidto
themwithin a period of three nonths fromthe date of
recei pt of copy of this Court’'s order by the N gam

It appears that the Hi gh Court placed reliance on the
decision in Harwi ndra Kumar’s case (supra). Additionally,
in Chairman, U.P.Jal Nigam & Anr. v. Jaswant Singh &
Anr. (JT 2006(10) SC 500) the decision was reiterated in
the follow ng terns:

"The benefits shall only be confined to

above mentioned persons who have filed wit
petitions before their retirement or they have
obtained interimorder before their retirenent.
The appeals filed agai nst these persons by the
Ni gam shal | fail and the same are di snissed
Rest of the appeals are allowed and orders
passed by the Hi gh Court are set aside. There
woul d be no order as to costs.”

In view of what has been stated above the inevitable
conclusion is that the appeal is sans nerit, deserves
di sm ssal, which we direct.




