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Chall enge in these appeals is to the legality of orders
passed by a Division Bench of the Jammu and Kashmir Hi gh
Court dism ssing the Letters Patent Appeal filed by the
appel l ants and the review application in respect of the said
order. The Hi gh Court by the inpugned judgnent in the
Letters Patent Appeal upheld the view of | earned Single Judge
hol ding that the respondent is entitled to pension

Background facts in a nutshell are as foll ows:

Respondent was enrolled as a Sepoy on 6.1.1969. On
1.7.1976 respondent nmade a declaration in witing to undergo
reserve service liability of two years after discharge from
servi ce.

The request of the respondent for discharge from Arny
servi ce on compani onate grounds was accepted and he was
di scharged and his nane was struck out fromthe strength on
6.9.1978. Thus he had rendered service for 9 years 7 nonths
and 27 days in the Army which included sone over stay |eave.
Wth effect from6.9.1980 the respondent ceased to have any
reserve liability. As such, according to the appellants, the
respondent did not qualify for any pension in terns of the
applicable regulations. On 21.2.2000 respondent filed a wit
petition for a direction to the appellants to grant pension
Counter affidavit was filed in June, 2000. Learned Single
Judge who di sposed of the wit petition by order dated
28. 2. 2001 proceeded on the basis that no counter affidavit
had been filed. Therefore, the assertion of the appellant that
he had rendered 15 years of service including reserve service
and was accepted on this ground alone it was held that the
respondent was entitled to pension and other benefits. Letters
Pat ent Appeal was filed by present appellants taking a positive
stand that a counter affidavit had in fact been filed, the
guestion of the respondent rendering 15 years of service did
not arise as he was appointed in January, 1969 and had been
di scharged in 1978 and the last two years service related to
reserve service. He was not entitled to any pension because he
had not conpleted the requisite period of service. The Division
Bench referred to the certificate of service of the respondent
and held that the sane indicated 15 years of reserved service
and, therefore, he was entitled to pension. An application for
review was filed, which was rejected.

In support of the appeals |earned counsel for the
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appel l ant submitted that the | earned Single Judge and the

Di vi sion Bench had clearly overl ooked the applicable

instructions issued on the basis of the statutory prescription

By Army instructions dated 29th Decenber, 1964 the period of
service required for entitlement to pension was indicated as 10
years service with the colours and 5 years service in the

reserve. These instructions were applicable when the

respondent was appointed. The said Arny instruction was

nodi fied by Arnmy Instruction dated 14th January, 1976. The

period of requisite service was changed to 15 years service

with the colours and two years in the reserve. Adnittedly

neit her under the 1964 instructions nor the 1976

i nstructions, the respondent was entitled to any pension. The
reserve liability certificate issued on 1.7.1976 clearly indicates
that the respondent wanted discharge from service before

conpl etion of the colour service and in clear terns accepted

the liability to serve in the reserve for a period of tw years. It
was, therefore, submtted that the | earned Single Judge as

wel |l as the Division Bench should not have directed grant of

pensi on.

In response, the |earned counsel for the respondent

submitted that the Division Bench | ooked at the origina
certificate of service which in colum 7 shows that the
respondent had rendered service of 9 years 1 nonth and 21
days with colours and 15 years and 1 nmonth 1 day in the
reserve. That being so, view of the H gh Court did not suffer
fromany infirmty.

We shall first refer to the certificate of service. The sane
was i ssued on 26th Septenber, 1978. Undi sputedly the

respondent was di scharged with effect from 6th Septenber,

1978 and had been enrolled on 9th January, 1969. His
certificate of service itself indicates this position. Therefore, the
qguestion of respondent rendering 15 years of reserved service

by the date of issuance of the certificate of service was an
impossibility. It is fairly accepted by |earned counsel for the
appel l ant that there was a mistake in nentioning period; but

the respondent cannot take any advantage of the mi stake

which is clearly contrary to the factual position. Though the
Di vi sion Bench | ooked at the original certificate of service and
referred to the entry about rendition of 15 years of reserve
service, it failed to notice that the entry on the face of it was
absurd. Undisputedly in the certificate of service itself at page
3 it is clearly indicated that the date of enrolnent is 9th
January, 1969 and the certificate of service was issued on 26th
Sept enber, 1978. That being so, the question of the

respondent rendering nore than 15 years of reserved service

did not arise. In any event, the entitlenent to pension is
dependant upon the prescriptions in the Arnmy Instructions

which are relatable to para 134 of the Regul ations for the

Arnmy 1962 (in short the 'Regulation’). The requisite

par amet ers have been indi cated above. There is another angle
whi ch appears to have been | ost sight of by both the |earned

Si ngl e Judge and the Division Bench. The respondent was

di scharged in 1978 and the wit application was filed after

nore than two decades. |In any event, it is not necessary to
deal with that aspect in detail as the |earned Single Judge and
the Division Bench clearly erred in holding that the

respondent was entitled to pension by computing the period of
service. The appeals are allowed. Oders of the |learned Single
Judge and the Division Bench are set aside. The wit petition
is dismissed. There shall however, be no orders as to costs.




