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ACT:

Assessment - Det ermi ni ng annual val ue of property-Basis ' of-If
could be increased above standard rent-"At the tine of
assessnments, Meaning of -Hypothetical rent-OCpen market, if
includes ’'black narket’ 'Black  market ' Meaning of-West
Bengal Premises Rent Control (Tenporary Provisions) Act,
1950 ( W B. XVIl of 1950), ss. 2(10) (b), 33 (a) Calcutta
Muni ci pal Act, 1923 (Ben. 3 of 1923), ss. 127 (a), 131, 140.

HEADNOTE:

The Calcutta Corporation in fixing the annual valuation of
the respondents premises took as basis Rs. 1,450/- ~as the
monthly value of the prem ses. The respondent filed
objection to the said assessnment under s. 139 of. the
Calcutta Municipal Act, 1923. Meanwhile, under. the  West
Bengal Premises Rent Control (Tenporary Provision) Act,
1950, the standard rent of the said prenmises was fixed by
the Rent Controller at Rs. 632/8/- per nonth, wth effect
from August 1951. One of the objections raised was that the
Corporation had no power to fix the annual valuation at a
figure higher than the standard rent. The objection was
di sal | owed and t he assessnent was confirnmed. On appeal the
Smal |  Causes Court fixed the annual valuation for the
purpose of assessment on the basis of the standard rent.
Corporation went up in appeal to the H gh Court which was
di sm ssed. Thereafter the Corporation canme up in appeal by
speci al | eave.

The Corporation contended that under s. 127 (a) of the Act,
the Corporation has to ascertain only the hypothetical rent
realisable from a hypothetical tenant at the tine of the
assessment and not the actual rent payable at the tine by
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any tenant, and therefore it is not bound to take into
consideration the standard rent fixed under Rent Contro

Act . Corporation also raised a subsidiary point as to the
preci se meaning of the phrase "at the tine of assessment”
occurring in the said section.

Hel d, that on a fair reading of the express provisions of s.
127 (a) of the Calcutta Minicipal Act, 1923, the renta

val ue cannot be fixed higher than the standard rent under
the Rent Control Act.

Hel d, further, that the words 'gross annual rent at which
the land or building mght at the tine of assessnent
reasonabl y

50

be expected to let fromyear to year’ in s. 127 (a) of the
Act inmplies that the rent which the landlord mght realise
if the house was let is the basis for fixing the annua

val ue of the building. The criterion is the rent realisable
by the landlord and not the value of the holding in the
hands of the tenant. The value of the property to the owner
is the standard in nmaking the assessnent.

The word *reasonably’ is not capable of precise definition

in ultimate analysis it'is, a question of fact. Wether a
particul ar act is reasonable or not depends on t he
circunstances in a given situation. A bargain between a
willing lessor and awilling | essee wuninfluenced by any
extraneous circunstances my afford a guiding test of.
reasonabl eness.

A law of the land with its penal ~consequences cannot be
ignored in ascertaining the reasonable expectation of a
landlord in the matter of rent, and nust -necessarily be
taken as one of the circunstances obtaining in ‘the open
mar ket placing an upper linit on the rate of rent for which

a building can reason. ably be expected to be let. In the
situation, a statutory linitation of rent circunscribes the
scope of the bargain in the market. In no circunstances the

hypot hetical rent can exceed the limt.

The phrase at the tine of assessnment’ neans that the
assessment commences with the nmaking of the valuation /under
S. 131 of the Act and ends with the deternination of the
obj ection under s. 140 thereof. An event which takes place
during this period may be relied upon for assessing the
annual val ue under s. 127 (a) of the Act.

In the present case as the Rent Control Act, 1950, cane into
force before assessnent was finally determined the Corpo-
rati on had no power to fix the annual value of the prenises
hi gher than the standard rent.

Corporation of Calcutta v. Ashutosh Deo (1927) 31 C.WN. 864
and The Municipal Corporation of the. Gty of | Rangoon V.
The Surati Bara Bazzar Conpany Limted. (1923) I. L. R 1
Rang. 668 and Bengal Nagpur Railway Conpany Limted v. Corporation
of Calcutta (1946) L. R 74 1. A 1, approved.

Secretary of State v. Madras Municipality, (1886) 1. L. R
10 Mad. 38, Poplar Assessment Committee, v. Robert,#, (1922)
2 A C 93, Mugharam Jiwandas v. Minicipal Corporation of
the Cty of Bonbay, 1. L. R (193 1) Bom 713 and The
Madurai  Municipality v. Kamakshi sundaram’ Chettiar, (1955)
11 ML.J. 369 referred to,,

51

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 268 of 1958.
Appeal fromthe judgnent and decree dated June 15,1956, of
the Calcutta H gh Court in Appeal from Oiginal order No.
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349 of 1953.

N. C. Chatterjee and S. Ghose, for the appellant.

B. P. Maheshwari, for respondents Nos. 1, 2 and 4.

1961. August 8. The Judgrent of the Court was delivered by
SUBBA RAQ, J.-This appeal by certificate fromthe order of
the Hi gh Court at Calcutta raises the question of the true
interpretation of the provisions of s. 127(a) of the
Cal cutta Municipal Act, 1923 (hereinafter called the Act).
The respondents are the owners of prenises No. 296,
Bowbazzar Street, Calcutta. The Corporation of Calcutta
fixed the annual valuation of the said prem ses at a sum of
Rs. 14,093 and directed the same to take effect from the
second quarter of 1950-51.. In fixing the annual valuation
the said Corporation took as basis Rs. 1,450 as the nonthly
rental value of the premises. On June 20, 1950, notice of
the assessment based on the said annual val uation was served
on the respondents. Respondent No. 1 filed objections to
the said assessment under s. 139 of the Act. Meanwhi | e
under 'the West Bengal Premises Rent Control (Tenporary
Provision) ~Act, 1950 (WB. XVII of 1950), (hereinafter
called the Rent Control Act), the standard rent of the said
premi ses was fixed by the Rent Controller: the rent was
fixed at Rs, 550 per nonth with effect fromApril, 1951, and
at Rs, 632-8-0 per nmonth-with effect from August, 1951. One
of the objections raised was that the Corporation had no

power to

52

fix the annual valuation at a figure higher than the
standard rent. The' Special Oficer disallowed all the
obj ections and confirmed the assessnent. Being aggrieved by
the said order, respondent No. 1 filed an appeal in the
Court of Small Causes, Calcutta, and the learned Snall

Causes Judge allowed the appeal and fixed the ' annua
val uation, for the purpose of assessment, at Rs. 6,831
That was on the basis of the standard rent of Rs. 632-8-0
per nonth. The Corporation of Calcutta questioned the
correctness of the said Judgnent by preferring an appeal to
the Hi gh Court at Calcutta. The High Court by a majority
agreed with the Snall Causes Judge and di sni ssed the appeal
Hence the present appeal

The main contention of M. N C Chatterjee, |earned counsel
for the appellant Corporation, is that under s. 127(a) of
the Act the Corporation has to ascertain only t he
hypot hetical rent realisable froma hypothetical tenant  at
the tinme of assessnent and not the actual rent ~payable at
that time by any tenant, and therefore it is not bound to
take into consideration the standard rent fixed ~under the
Rent Control Act.

A subsidiary point raised in the appeal is as to the precise
neani ng of the phrase ,’at the tinme of assessnment" occurring
in s.127(a) of the Act.

The problem presented depends for its solution on the
interpretation of the provisions of s.127(a) of the Act.
The said section reads :

"the annual value of land, and the annua
value of any building erected for letting
purposes or ordinarily let, shall be deened to
be the gross annual rent at which the land or
building mght at the tine of assessnent
reasonably be expected to let from year to
year, less, in the case of a buildings an
al l owance of ten per cent for the cost of
repairs and for all other expenses
53
necessary to maintain the building in a state
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to command such gross rent."
W shall first |ook at the provisions of the section to

ascertain the neaning: The crucial words are "gross annua
rent at which the land or building might at the time of
assessment reasonably be expected to let fromyear to year".
The dictionary meaning of the words "to let", is "’grant use
of for rent or hire". It inplies that the rent which the
| andl ord might realise if the house was let is the basis for
fixing the annual value of the building. The criterion
therefore, is the rent realisable by the landlord and not
the value of the, holding in the hands of the tenant. Thi s
aspect has been enphasized by the Judicial Committee in
Bengal Nagpur Railway Conpany Limted v. Corporation of
Calcutta(l). The question for determination in that case
was whether the assessnent of a certain premises to the
consol i dated rate was nmade-i n accordance with the provisions
of s.127(a) of the Cal cutta Minicipal Act, 1923. There the
pl ot in question was a vacant |and occasionally used by the
menber . of Railway O ficer’'s Club 'for practice of the gane
of Colf. It was bought by the Railway Conpany not for
present use but to be kept-in reserve against the conpany’s
future requirement. The Corporation assessed the Iland on
the basis of rental value of land in the nei ghborhood. It
was argued that the premses ought to be val ued on the basis
of rent which would be paid by a hypothetical tenant who
nust be presuned to keep the | and vacant, or at the nobst use
it as an inperfect golf course. The ~Judicial Comittee
rejected the contention and nade the follow ng  observations
at p. 5
"I ndeed, it provides a striking exanple of the
danger attending an injudicious use of
pr ecedent. The owner of ‘land in England is
not chargeable with rates, as owner, at all
If he | eaves | and vacant and unoccupied, he
(1) [1946] L. R 74 1. A 1.
54

pays no rates. Under the Calcutta Act nere, ownership
carries with it aliability to pay one-half of ‘the rate
assessed on the annual value of the land. It is inpossible

to construe s.127 as neaning that, when |and is unoccupi ed,
its annual value nust be taken to be the rent at ~which it
m ght be expected to be let to a tenant who was- precluded
from occupying it. There is nothing in the words of the
section to suggest that a hypothetical tenancy of  so
i mprobabl e a character was contenplated, and the el aborate
provi sions of s.151 can hardly have been franed in order to
reduce by half, for the benefits of the non occupyi ng owner,
what woul d al ready be a nerely nom nal sum™

The same principle was accepted by a division bench of ' the
Madras Hi gh Court as early as 1886 in Secretary of State v.
Madras Municipality(,). Section 123 of the City of Madras
Muni ci pal Act (Mad. 1 of 1884) which was similar in its
terns to s.127(a) of the Calcutta Minicipal Act, 1.923, ran
as follows :

I ml5

"The gross annual rent at which a building or Iland night
reasonably be expected to let fromnonth to nonth or from
year to year shall for the purposes of assessnent under this
Act be deened to be the annual value of such building or
 and. "

The |earned Judges in construing the said section observed
thus at p. 41 :

The standard of value is certainly the value of the property
to the owner which is to be neasured, whether he occupies
the property himself or lets it out to a tenant by the
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amount of rent per annumit would be worth to a hypothetica
tenant."
(1) [1886] I.L.R 10 Mad. 38.

55
Mukherjee, J., in Corporation-of Calcutta v. Ashutosh De
(1), accepted the said principle and applied the sanme in
construing s.127(a) of the Act though Roy, J., differed from
him W, would, with respect, accept the said principle in
the construction of the said section and hold that the val ue
of the property to the owner is the standard in making the
assessment thereunder.

The word "’reasonably" in the section throws further |ight
on this interpretation. The word "reasonably" 1is not
capabl e of precise definition. "Reasonable" signifies ',in

accordance with reason.” Inthe ultimate analysis it is a
guestion of fact. \Whether a particular act is reasonable or
not depends on the circunstances in a given situation. A
bargain between a wlling lessor and a wlling |essee

uni nfl uenced by any extraneous circunstances may afford a
guiding ‘test of reasonableness. An inflated or deflated
rate of rent based upon fraud, enmergency, relationship, and
such other considerations nay take it out of the bounds of
reasonabl eness. Equally it would be incongruous to consider
fixation of rent  beyond the Iimts fixed by pena
| egi sl ati on as reasonable. Under the Rent Control Act, the
receipt of any rent higher than the standard rent fixed
under the Act is made penal for the landlord.. Section 3 of
the said Act says that any anount in excess of the standard
rent of any prem ses shall be irrecoverable notw thstanding
any agreement to the contrary. Section 33(a) thereof
provides inter alia that ,whoever know ngly receives,
whet her directly or indirectly, any sumon account - of the
rent of any premises in excess of the standard rent" will be
liable to certain penalties. "Standard rent" has been
defined in 2(10)(b) to mean that "where the rent has been
fixed wunder s. 9, the rent so fixed, or at which it would
have been fixed if application were nade

(1) (21927) 31 C WN. 864.
56

under the said section.” A conbined readi ng of the sai d
provisions |eaves no roomfor doubt that a contract for “a
rent at a rate higher than the standard rent is not only
not enforceabl e but also J. that the landlord would be
conmitting an offence if he collected a rent above the rate
of the standard rent. One may legitimately say under those
ci rcunst ances that a | andlord cannot reasonably be -expected
to let a building for a rent higher than the standard rent.
A law of the land with its penal consequences cannot be
ignored in ascertaining the reasonable expectations of a
landlord in the matter of rent. in this view, the |l aw of the
and nust necessarily be taken as one of the circunstances
obtaining in the open market placing an upper limt on the
rate of rent for which a building can reasonably be expected
to let.

It is said that s.127(a) does not contenplate the actua
rent received by a landlord but a hypothetical rent which he
can reasonably be expected to receive if the building is

let. So stated the proposition is unexceptionable. Hy -
pot hetical rent may be described as a rent which a [|andlord
may reasonably be expected to get in the open market. But
an open market cannot include a ,,black market", a term
euphem stically used to comrercial transactions entered into
between. parties in defiance of law. In that situation, a

statutory linmitation of rent circunscribes the scope of the
bargain in the market. 1In no circunstances the hypothetica
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rent can exceed that limt.

Strong reliance is placed by |earned counsel for the
appel l ant on the decision of the House of Lords in Poplar
Assessment Committee v. Roberts (1) in support of the
contention that the standard rent fixed wunder the Rent
Control Act shall not be taken into account in determn ning
the valuation for rating purposes. There, it was held that
in arriving at

(1) [1922] 2 A C. 93, 104, 107, 116, 118, 125.

57

the valuation of a hereditanment under s. 4 of the Valuation
(Metropolis) Act, 1869, the maximum gross value to be
assigned to the hereditament was not limted to the standard
rent of the hereditanment within the meaning of the Ilent
Restrictions Act, 1920. One of the noble Lords, Lord
Carson, dissented from the majority view It is not
necessary to consider that case in detail except to note the
passages in the judgnments of the |earned Lords enphasizing
upon t he peculiar aspect of the English Law of rating. Lord
Bucknast er st at ed:
“,Fromthe earliest tine it is the inhabitant
who has to be taxed. It is in respect of his
occupation that the rate is levied, and the
standard in the Act is nothing but a neans of
finding out what the value of that occupation
is for the purposes of assessnent.”
Lord Atkinson observed
"What the ratepayer is, under both the Act of
1836 and that of 1869, rated in respect of is
deci ded by nmany cases in this House to be the
benefici al- occupation of a hereditanment."
Lord Sumer decl ared
"Rating is a process between an occupier and a
rating authority, to the determnation of
whi ch the landlord and the | essee are
strangers. "
Lord Parnoor stated thus
"Under 43 Eliz. c. 2, rates are to be |evied
upon every occupier of lands, houses, etc.
The distinction between occupi er and owner, in
this connection, is of - primary inportance.
The occupation value of property may be,  and
often is, distinct fromits value to the

owner . This distinction would probably  be
enphasi zed where an artificial
58

statutory maximumis fixed, and a statutory
restriction prevents an owner from recovering
from any tenant a, greater anount, as  rent,
than the statutory naxi mum™"
These passages bring out in bold relief the distinction
between the English and the Indian | aw which has already
been pointed out by the Judicial Commttee in Bengal ' Nagpur
Rai |l way Company Limted v. Corporation of Calcutta (1).
That is why, while in England the value of occupation by a
tenant is the criterion for fixing the, standard rent under
the rating law, under the Act the letting value of a
building to the landlord is the standard in fixing the,

rental value. |If this distinction is borne in mnd rmuch of
the cloud cast in this case is dispelled. It would be
instructive to quote the weighty observations of Atkin, L.
J., as he then was, which were approved by Lord Carson in

his dissenting judgnment ; and they are
"“,1f no higher rent than the standard rent and
statutory increases is enforceable, as a
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Accepti ng

observe,

60
Contro

matter of common sense that seens to be the
limt of the rent a tenant can be reasonably
expected to give.................. "

"How then is the annual rent to be ascertained
? It is obvious t hat t he definition
presupposes that the prem ses are deenmed to be
vacant and are deened to be capable of being
let."

the said observations, Lord Carson proceeded to

"l cannot persuade nyself that it is possible
to ask the assessment authority to enter into
such super-specul ati ve and hypot heti ca
regions, and. | amof opinion that the only
rent we have to consider is arent de jure
recoverabl e and not a voluntary pronise which
cannot be enforced."

(1) (1946)L.R 74 1. A.I.

59

Wth great respect to the other lerned Lords,
we are inclined to agree with the observations
of Atkin, L. J., as approved by Lord Carson

That apart, the majority view can easily be
di sti ngui shed on the peculiar principle of
rating obt ai ni ng in Engl and whi ch is
fundanentally different from that accepted
under the Act. There is another difference
between the English law and the  Indian |aw
under ‘the English Act of 1920, paynent of rent
in excess of the statutory rent was not barred
and the, landlord m ght receive the sane, but
under the Rent Control Act receipt of a higher
rent than the standard rent is penalised ;
that is, while in England a contract to pay a
hi gher rent may not by enforceable in a Court
of law, it is not unlawful, but iniIndiait is

bot h unenf or ceabl e and unl awf ul . Thi s
difference is of vital inportance in judging
t he r easonabl eness of "a | andl ord’' s

expectations to get a particular rent.

The Bonbay Hi gh Court in Mngharam Ji wandas v.
Muni ci pal Corporation of the City of Bonbay
(1) and the Madras Hi gh Court in The Madurai

Muni ci pal ity v. Kanakshi sundaram Chettiar (2)
followed the majority judgnent of the House of
Lords in Poplar Assessment Comrittee Case (3)
whi | e t he Rangoon Hi gh Court in The Mini cipa

Corporation of the Cty of Rangoon v.. The
Surati Bara Bazzar Conpany Limted (4 )and the
Calcutta Hogh Court in the present case
di stingui shed the said decision. W  woul d
prefer to accept the view expressed by the
Calcutta and Rangoon H gh Courts, is the
deci sions of the said Courts are based upon a
correct appreciation of the di stinction
between the law of rating in England and that
under the Act.

It is said that, as under s. 9(1)(b) of the
Rent

(1) I.L.R [1951] Bom 713.

(2) (1955) 11 M L.J. 369.

(3) (1922) 2 A C 93,104.107.116, 118, 125.

(4) (1923) I.L.R 1 Rang. 668.

Act the landlord can get the standard rent rai sed
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by an anpunt equivalent to the increase in t axes,
rates or cesses, there would not be any prejudi ce even

if the annual value of the building is fixed on the basis of
a rate of rent higher than that perm ssible under the said
Act . But this reasoning would land us in a vicious circle
and would enable one to circunvent the provisions of the
Rent Control Act, for though a tenant if; not liable under
an Act to pay a rent higher than the standard rent, by this
process he woul d be conpelled to pay a higher rent. On the
ot her hand, the scope of that section can legitimately be
confined to situations giving rise to increase of taxes such
as the increase in the rate, etc.

Nor are we inpressed by the argunent that the onission of a
specific provision, as in s.26 of the Calcutta Rent Act of
1920, prohibiting the  Calcutta Corporation from making
assessment of any rent higher than the rent fixed by the
Rent Controller inthe subsequent Acts would inevitably |ead
to the conclusion that the om ssion inplies the confernent
of such a power. Section 26 of the Calcutta Rent Act, 1920
(Ben. I'll-of 1920) debars the Corporation of Calcutta and
other local bodies fromraising the annual value of any
premnm ses above the standard rent ; but the life of that Act
expired in the year 1926. ~For many years thereafter there
were no Rent Control Acts in Bengal; but some Rent Contro
Acts canme to be passedin the years 1942, 1943 and 1946. 1In
1950, Act XVIl of 1950 was passed to make better provision
for the control of rents of premises in Calcutta and in
certain other areas in Wst Bengal.- The 'said Act was
amended by subsequent Acts and was finally repealed by Act
Xil of 1956. It may be nmentioned that in the subsequent
Acts there was no prohibition simlar to that contained in
s. 26 of the Calcutta Rent Act of 1920. It~ may also be
stated that there is no such prohibition in the

61

Muni ci pal Act of 1923. But when that Act was repealed and
repl aced by the Cal cutta Minicipal “‘Act, 1951) W B: XXXII
of 1951), a proviso was added to s.168(1) to the effect that
in respect of any land or building, the standard  rent of
whi ch has been fixed under s.9 of the tent Control Act of
1950, . the annual val ue under s.168 (1) shall not exceed the
annual amount of standard rent so fixed. It may be noticed
from the history of the legislation that when the Calcutta
Muni ci pal Act, 1923, was passed, the Calcutta Rent Act of
1920 was still in force. Section 128 of the Calcutta
Muni ci pal Act,, 1923, laid down the criteria for fixing the
annual value wunder that Act and perhaps it was found not
necessary to incorporate therein the prohibition contained
in s.26 of the Rent Act of 1920. But that in itself cannot
nmean that the absence of such an express prohibition  would
inmply that but for such a corresponding provision of the
Rent Act the section should be understood as free from such
a prohibition. The intention of the Legislature depends
upon the interpretation of the words used in s.127(a) of the
Act and not on the provisions of another Act. On the other
hand, the Legislature, which nmust be presumed to have had
know edge that the Calcutta Rent’ Act of 1920 would expire
within three years fromthe commencenent of the Minicipa
Act of 1923, and also have been aware that forner Act
contai ned such a prohibition, if it intended to renove any
such prohibition during those three years or even there-
after, would have expressly nade a provision to that effect
in the Minicipal Act, 1923. On the other hand, the
phraseol ogy of the section nust have been designedly used
wi de enough to conprehend such a prohibition. Indeed, when
the Act was repealed in 1951 by Act XXXIIl of 1951, what was
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implicit in s.127(a) was nade explicit in the proviso to
s.168(1) of that Act. W cannot, therefore, draw any
i mplied prohibition from

62

the history of the legislation. 1In the result, we hol d,
on a fair reading of the express provision of s.127 (a) of
the Act in the light of the decisions consi dered, that the
rental value cannot be fixed higher than the standard rent
under the Rent Control Act.

The next question is, what is the nmeaning of the phrase "at
the time of assessnents" occurring in s.127(a) of the Act.
The maj ority view of the Hi gh Court was t hat
assessment conmences with the making of the valuation under
B. 131 of the Act and ends with the deternmination of the
obj ection under s.140 thereof, and that an event which took
place during this period nay be relied upon for assessing
the annual val ue under s.127(a) of the Act. The correctness
of this view has not seriously been contested before us.
That apart, for the reasons nentioned by Lahiri and Sen

JJ., that conclusion is justified on the provisions of the
Act .

No other question is raised. The appeal fails and is
di smissed with costs.

Appeal dism ssed.




