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ACT:

I ncome Tax Act, (11 of 1922), v. 10(1) and (2)(xv)-Assessee
a tradi ng conpany-Paynent of wealth tax-if could be deducted
in computing income for purposes of incone tax.

HEADNOTE:

The assessee, a trading conmpany, paid wealth tax and sought
to, deduct it as a business expense under s. 10(1) and s.
10(2) (xv) of the Incone Tax Act, 1922, in —conputing its
assessabl e incomes from business for the purpose of the
Income Tax Act. The High Court held against the assessee
followi ng the decision of this Court in Travancore Titani um
Product Ltd. v. CI1.T., [1966] 3 S.C R 321. The test
adopted by this Court in the Travancore Titanium case was
that "to be a permi ssible deduction, there must be a direct
and intimte connection between the expenditure and the
busi ness, that is, between the expenditure and the character
of the assessee as a trader, and not as an owner of/  the
assets, even if they are the assets of the business".
Al'lowi ng the appeal to this Court,

HELD : The Court is unaninmous that the test laid down in the
decision in the Travancore Titani um case shoul d be nodified.

[ 20A, 39B]
(Per S.M Sikri, C J., A N Gover, A N Ray and D. G
Pal ekar, JJ.) : (1) Certain inportant aspects of the

guestion were not brought to the attention of this Court
when the wearlier case was decided. if that decision is
nodi fied as erroneous, it is not likely to cause any public
i nconveni ence hardship or mschief; and numerous assessees
woul d be affected by the decision. [20A- B]

Keshav Mlls, Co. Ltd. v. CI.T. [1965] 2 S.C.R 908, 922,
fol | owed.

(2) There is no doubt that in one sense when rates and
taxes on property are paid by a trader he pays them as owner
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or occupier, because taxes are either on possession of
property or on its ownership. But when a person has the
dual capacity of a trader-cumowner, and he pays tax in
respect of property which is used for the purpose of trade,
the payment nust be taken to be in the capacity of a trader
according to ordinary comercial principles. [25A-B, C D
Moffatt v. Webb, [1913] 16 C.L.R, 120 applied (Not cited in
the Travancore Titani um case

Smith v. Lion Brewery Conpany, 5 T.C. 568, Usher’'s WIltshire
Brewery Ltd. v. Bruce, 6 T.C 399, Harrods (Buenos Ayres)
Ltd. v. Tayl orGooby, 41 T.C. 450 and observations of Lord
Davey in Strong and Co. Romsey Ltd, case (5 T.C  215),
referred to.

(3) In the case of a trading conpany all the assets are
owned and the liabilities are incurred for the purpose of
trading, as outlined in its nenmorandum of associ ati on. | f
all the assets are owned and used for the purpose of trade,
the net - wealth would al so be owned and used for the , purpose
of trade. The net wealth is as much an instrunent of trade
as the capital value of assets. Therefore,.the test laid
down in the earlier case should be qualified, by stating
that, if the expenditure is |-aid out by the

16

assessee as owner-cumtrader, and the expenditure is really
incidental to the/carrying on of his business, it nust be
treated as having bean laid out by himas a trader and as
incidental to his business. [29F-H, 30A-C]

(4) It my be difficult for the Revenue to allow the
deduction of debts, and non-busi ness assets and debts. But
the wealth tax return formitself requires the assessee to
show what are business assets and liabilities and what are
the non-business assets and liabilities. At-any rate, it
should not be difficult to evolve a principle or frane
statutory rules to find out the proportion of the tax | which
is 'really incidental to the carrying on of the trade. [30C

E]

(Per M H Beg, J.) : (1) One of the tests laid 'down in
Keshav MIlls co' s case ([1965]/2 S.C R 908), for  deciding
whet her a previous erroneous view should be set” right by
this Court, is whether any Possible —advantage to public
resulting fromdoing so woul d be outweighed by the nischief
or harma revision may cause. [38E-F]

The Wealth Tax Act was not intended to strike at or check
expansi on of conmercial activities by either individuals  or

conpani es. Its wunderlying purpose is the renoval of
di sparities of individual or personal wealth and not" injury
to trade. The interpretation placed in the ~Travancore

Titanium case ([1966] 3 S.C. R 321) seens to penhalise nere
expansi on of business and trade wthout serving the
under|yi ng purpose of wealth tax. Therefore, a revision of
opi ni on does not involve any such mschief or Suchiinjury to
the public interest as would stand in the way of correcting
an erroneous view. [38GH, 39A- B]

(2) The error which crept into the Travancore Titanium
deci sion could be traced to an application of the criterion
stated by the Lord Chancellor in Strong and Co. of Ronsey v.
Wodfield (5 T.C 215), that if. the expenses fall on the
trader in sone character other than that of a trader, they
could not be deducted in computing profits. But in the same
case, another Law Lord |laid down a sonewhat different test
that the paynent to be deductible nmust have been nmde for
the purpose of earning profits. [30G H, 31A-B]

(3) Liabilities incurred by a trader to pay danmages for
infjury to his customer due to his personal-neglect in
mai nt ai ni ng his prem ses, even though the prem ses were used
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for trade, could be |ooked upon as outside the course of
trading altogether even if they arise out of comercia
activity or result from sonething connected with or neant
to serve a conmerci al pur pose. But in Strong and co.’s
case the negligence which resulted in paynment of damages,
for which the deduction was claimed, was that of servants
enpl oyed as an ordinary incident of trading, so that, the
nast er was only vicariously |iable; and the | anguage used
by the Lord Chancellor in that case covers nore than what
could be attributed to the trade nan’s own personal wongs.
[ 31B- ]

(4) In later English cases the test adopted is whether the
expenses sought to deducted 'wholly or exclusively laid out
for the purpose of earning profits. [31F]

Smith v. Lion Brewery Conpany Linmted, 5 T.C. 568; Usher’s
Wltshire Brewery Ltd. v. Bruce 6 T.C. 399; Atherton v.
British Insulted and Hal sby Cables Ltd., 10 T.C. 155; Margan
v. Tate and Lyle Ltd., 35 T.C. 367, referred to.

Rushden Hell Co. Ltd, v. Conm ssioner of |nland Revenue, 30
T.C. 298 ‘and Snmith's Potato Estates Ltd. v. Bolland, 30 T.C
267 expl ai-ned

17

VWere profits, the net gains of business, determ ned after
maki ng al | per m'ssi bl'e deducti ons. are t axed, the
di shursenents to neet-such taxes cannot be deduct ed. But ,

when the tax 'was |levied on capital, or assets used for the
purpose of earning those profits, it-was a pernissible de-
duction in calculating profits. [32GH]

Harrods (Buenos Ayres) Ltd. v.’ Taylor-Gooby, 40 T.C 450,
referred to.

(6) The principle, that tax paid by an assessee on property
used by himto earn incone is deductible in computing the
i ncone for paying income tax, was also laid down in Mffatt
v. Webb [1913] 16 C. L.R 120, which was not cited before
this Court when the Travancore Titanum case was argued. [ 34A-
Bl

(7) The test of trading character when incurring an expense
for which deduction is clainmed can be utilised usefully only
in cases where the question is. whether a paynment was
gratuitous or unnecessary or not nade for —a bona fide
conmercial purpose or connected more- with some ulterior
object really failing outside the nornmal sphere or regular
course of commerce, such as the conmpounding of an _offence
even if committed while trading; but this could not be so in
cases of payment of taxes[34D F]

J. K. Cotton Spinning & Waving MIls  Co. Ltd. V.
Conmi ssi oner of Income Tax, A l.R 1957 All. 513, referred
to;

(8) There is no accepted comrercial practice or trading
principle according to which wealth tax could not be
deducted in the conputation of profits under s. 10(i) and
(ii) of the Income Tax Act. Except the observationin the
Travancore Titaniumcase, all the other cases indicate that
commercial practice and trading principles ’also warrant
such deductions of tax on capital assets used wholly -and
exclusively for carrying on trade or for earning profits.
Deducti ons of taxes on net profits nmay not be permted, but
those i nposed on net assets or wealth, used exclusively for
maki ng profits, can be deducted in, conmputing income for
purposes of incone tax. Mor eover, whatever conmercia
practice or trading principles may inply or inport, they
could not alter the neaning of statutory provisions. Al
that the Language of s. 10(2)(xv) requires, for claimng its
benefit, is proof of direct causal connection between an
outgoing and the conmercial purpose which necessitated it.
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To lay down that it is the causal connection between the
paynment of tax and that part of the net wealth which is used
whol |y and exclusively for trade, and not the mere character
or capacity for the possession of which the tax is demanded,
which determnes whether it is an allowable deduction or
not, under s. 10(2) (xv), nothing nore than giving effect
to the plain and literal neaning of a provision of a taxing
statute. [35A-B, 35B-(]

(9) To exclude fromthe purview of s. 10(2)(xv) wealth-tax
sinmply because it was a tax on assets or net wealth paid by
its owner so as to reduce his wealth, is to bring in the
m sl eading test of either of capacity of the owner for the
possession of which, or the purpose for which, the wealth
tax may be denmanded. instead of the inevitable need and the
purpose of the trader inpaying the tax, as relevant
matters. [35D F]

(10) Wealth tax is inposed on net wealth of of assessees
who are persons both natural and artificial. In the
case of an artificial or juristic person |ike a conmpany, it
is difficult to separate the purpose of the Juristic
"persona" which is certainly conmercial, from t he
character of the "persona" itself. Even as regards ot her
traders that part of the tax which falls on assets used
exclusively for | trade could ’be really ascribed

18

only to a trading character. To the extent it is a tax on
property used for earning profits it nust- enter into a
conmputation of profits fromtrading: Therefore, nothing
| ess than express, ‘statutory provision would justify a
denial of the right to a deduction which thelanguage of s.
10(2) (xv) confers upon assessees. [36D F]

(11) The Court is not concerned with any ~difficulty in
separating that pail of the tax which'is |levied on any part
of the net wealth, used wholly or exclusively for trade,
from the rest of it. The Court-is concerned only with the
interpretation of s. 10(2)(xv) and not with any difficulty
which may arise in actually conputing the deductible anount.
Moreover, since net wealth is an anmount by ‘which an
aggregation of all the assets exceeds all the debts there
can be no intractable difficulty in calcul ating what part of
the net Wealth is used for trade or business of an a sessee
and what is not, an aggregation being collection of itens n
being collection of itens which can be separated, and not a
m xture whose ingredients becane inseparable. Further, the
weal th-tax return formdivides wealth under two heads, one
of busi ness assets and another of other assets, show ng that
the Wealth Tax Act its itself nakes that part of the net
weal th separable which is used wholly and ’exclusively. for
trade fromthe rem nder of it. |If this can be done, there
is no difficulty in separating that part of the wealth tax
whi ch coul d be deducted under s. 10(2)(xv) of the Inconme Tax

Act. [37D-(F
Assuming there is some difficulty the principle involved or
t he meani ng of the relevant previsions wll not be

af fected thereby. [37Q

JUDGVENT:

Cl VI L APPELLATE JURI SDICTION: C. A. Nos. 1694 and 1730 of 1968.

Appeal s fromthe judgnent and order dated August 11, 1967 of
the Calcutta High Court in Inconme-tax Reference Nos. 106 and
215 of 1963.

S. R Banerjee, N. N. CGCoswany and S. N. Mikherjee, for the
appel l ant (in both the appeal s).
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V. S. Desai, R N Sachthry and B. D. Sharma, for the
respondent (in both the appeals).

A. K Sen, T. A Ranmachandran and D. N. Gupta, for the

i ntervener (in both the appeals).

The Judgrment of the Court was delivered by Sikri CJ., Beg
J. gave a concurring but a separate opinion

Sikri C.J.-These appeal s have been referred by a D vision
Bench of this Court 'to a |arger Bench as the Division Bench
felt :that the decision of this Court in Travancore Titanium
Product ,Ltd. v. Conm ssioner of Income Tax(1l) night require
reconsi deration. The only point involved in these appeals
is whether the Wealth Tax paid by the assesse, a ’'trading
conpany is deductible as an expenditure under s. 10 ( 1 )
and S. 10 (2) (xv) of the Income-tax Act, 1922. The facts
in both the appeals are sinilar. They relate to two
separate accounting and assessnent years and two assessnent
orders have been chal |l enged. W nay

(1) [21966] 3 S.C.R 321

19

give a few facts in one appeal The |Indian Al um nium Co.
Ltd., in_ respect of the year of assessnent 1959- 60
(accounting period Cal endar year 1958), paid Rs. 1,59(630/-
as Wealth Tax and, clained to deduct this ampunt as expense
fromtheir assessable incone. I ncome Tax Oficer
al | owed the deduction but the Appel | ate Assi st ant
Conmi ssioner held that the Conpany was not entitled to the

deduction of Walth Tax as an expense. The Appellate
Tri bunal upheld the order of the  Appellate Assi st ant
Conmi ssi oner . On ‘the application of the assessee, the

foll ow ng question was referred to the H gh Court
"Whet her ~on the facts and circunmstances of
case the sumof Rs. 1,59,630/- paid by the
assessee as wealth-tax legal l'y deductible as a
busi ness expense in-conputing the assessee’s
i ncomre from business?"
The Hi gh Court, follow ng the decision of this Court in
Travancore Titanium case(1l), answered the question  against
the assessee. Having obtained certificate of fitness from
the H gh Court, the assessee has appeal ed to us.
Basi ng himsel f on Keshav MIls Co. Ltd. v. . CI.T:(2) it
was contended by the | earned counsel for the Revenue that we
should not review our decision in Travancore Titanium
case(1l). Gajendragadkar, C.J., speaking, for the Court, had
observed in that ’'case that "it 1is not possible or
desirable, and in any case it would be inexpedient to Ilay
down any principles which should govern the approach of the
Court in dealing with the question of review ng and revising
its earlier decisions.” He further observed
"I't would al ways depend upon several rel evant
considerations :-What is the nature of the
infirmty or error on which a plea for a
review and revision of the earlier view is
based ? On the earlier occasion, did sone
pat ent aspects of the guestion remain
unnoti ced, was the attention of the Court not
drawmn to any relevant and material statutory
provision, or was any previous decision of
this Court bearing on the point not noticed ?
Is the Court hearing such plea fairly wunani-
nmous that there is such an error in the,
earlier view ? What would be the inpact of
the error 'on the general administration of
law or on public good ? Has the earlier
deci si on been foll owed on subsequent occasions
either by this Court or by the Hi gh courts ?
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And, would the reversal of the earlier
deci si on | ead to public i nconveni ence,
hardshi p or mschief ?"

(1) [1966] 3. S.C.R 321

(2) [1965] S.C. R 908-922.

20
e are inclined to review our earlier decision "in
Travancore Titanium case(,’), because, as wll presently

appear, certain aspects of the question were not brought to
the attention of the Court and remai ned unnoticed, and our
decision is not likely to cause any public inconvenience,
hardship or mischief. W are all of the opinion that the
decision was erroneous. ' The decision will affect nunerous
assessees. In the circunstances we think we should review
t he deci sion.

Section 10 (1) of the Indian Income-tax Act,

1922, reads:

"10(1) ~ The tax ) shall be payable by an
assessee under the he,-id profits and gai ns of
busi ness, profession or vocation in respect of
the profit or ~gains of any busi ness,
pr of essi on or vocation carried on by him"
Section-10(2) provides :

"Such profits or gains shall be conputed after
maki ng the fol |l owi ng al | owances,
nanel y, . L
(xv). any expenditure not being an allowance
of the nature describedin any of the clauses
(i) to(xiv) inclusive and not being, in the
nature of capital expenditure or persona
expenses of the assessee |aid out or  expended
whol Iy and excl usively for the purpose of such
busi ness, profession or vocation."
The | anguage seenms to be sinple enough but it has engendered
judicial conflict not only in Indiabut also in England.
Em nent Judges halve striven to fornulate correct tests to
determ ne whether an expenditure has been laid out or
expended whol |y and exclusively for the purposes of business
or not, but no one has been able to find a test in the
application of which differences of opinion do not  arise.
It seenms to us therefore. essential that in each case, the
Courts nust always keep in mnd | anguage of the section
One of the tests which have been laid down and applied by
sone of the Judges in England is whether the expenditure has
been nmde in the capacity of a trader or an owner. One of
the wearliest cases in which this test was suggested was
Strong and Company of Romsey Ltd. v. Wodfield(2): In that
case the Brew ng Conpany, which al so owned |icensed houses
in which they carried on the business of |nnkeepers,
i ncurred danmages and costs on account of injustice caused to
a visitor staying at one of their houses by the falling in
of a chimmey. The House, of Lords
(1) [1066] 3 S.C R 321
(2) 5 T.C 215.
21

held that the danages and costs were not allowable as a

deduction in conputing the Conpany's profits for Inconme Tax

purposes. The Lord Chancel |l or observed:
“I'n rmy opinion, however, it does not follow
that if aloss is in any sense connected wth
the trade, it nust always be allowed as a
deducti on; for it may be only renotely
connect ed with the trade or it nmay be
connected with sonething el se quite as nuch as
or even nore than with the trade. | think
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only such |osses can be deducted as are
connected with it in the sense that they are

really incidental to the trade itself. They
cannot be deducted if they are mai nly
incidental to some other Vocation, or fall on

the trader in some character other than that
of trader. The, nature of the trade is to be
consi der ed. To give an illustration, |osses
sustained by a railway conpany in conpensating
passengers for accident in travelling m ght be
deducted. on the other hand, if a man kept a
grocer’s shop, for keeping which a house is
necessary and one of the wi ndow shutters fel
upon and injured a man wal king. in the street,
the loss arising thereby to the grocer ought
not to be deducted.

Lord Davey did not apply this test and put the
matter thus:

I think that the paynent of these damages was
not- noney expended "for the purpose of the
trade". These words are used in other rules,
and appear to ne to nmean for the purpose of
enabling a person to carry on and earn profits

in the trade, &. | think the disbursenents
permtted are such as are nade for that
pur pose. It is not enough t hat t he

di sbursement is nmade in the -course of, or
arises out of, or is connected with, the trade
or is nmade out of the profits of the trade.
It must be made for the purpose of earning
rofits."
Lord Chancel lor’s observations in Wodfield s case were not
accepted by Lord Atkinson in Smith v. Lion Brewery Com
pany(1l). The Brewery_ Company were the owners or |essees of
a nunber of licensed premi ses which they had acquired as
part of their business as brewers and as a necessary
incident of its profitable exploitation. The i censed
prem ses were let to tenants, who were "tied" to  purchase
their beers from:the conpany. Under the Licensing Act,
1904, conpensation Fund Charges were levied in respect of
the excise "on" licences held by the tenants who paid the
charges and recouped thensel ves by
(1) 5 T.C 568.
22
deduction fromthe rents which they paid to the conpany. It
was cl ainmed by the conpany that in conputing their, profits
for assessnent to Income Tax they should be allowed to
deduct the sumof the amounts ultinmately borne by them in
respect of the Conpensation Fund Charges. The Court of
King' s Bench held that the deduction cl ai nmed was
i nadm ssi bl e. This decision was reversed in the “Court of
Appeal (Kennedy, L.J., dissenting), and opinions 'in the
House of Lords being equally divided the judgnent of the
Court of Appeal was sustained. Earl Hal sbury, in holding.in
favour of the Brewery, observed that "lie (trader) nmust if
he carries on that business or that trade pay this tax; it
is the act of the Legislature which nakes himpay it and it
is not a thing that is open to his own will or option." Lord
At ki nson observed
"Again,, it is urged that the landlord pays
his contribution as |andlord and because of
his proprietary interest in the premses and
not as trader, since he would be -equally
liable to it whether he traded or not. That ,
no doubt, is so, but in the present case the

the p
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Conpany have becone | andlords and thus liable
to pay the charge, for the purpose solely and
exclusively of setting up the ti ed- house
system of trading. |f the Conpany took under
| ease a plot of land to enlarge their brewery
or took simlarly premses in which to
establish a depot to sell their beer through
an agent, the sanme criticismmght be applied
with equal force to the paynent of the rent
reserved. by the lease. They would pay it as
| essees, not as brewers. They would pay it
whet her they continued to brew or not. Yet
under the provisions of the very rule relied
upon in this case, they would be entitled to
deduct the rent fromthe profits earned, and
that, too, utterly irrespective of whether the
receiver of the rent used it to pay for his
support or for his pleasure or even to set up
a rival brewery.

I ndeed, even in a contract nade for the
purchase of material such as hops or malt, the
Conpany would have to pay for the comodity
supplied, not because they are brewers, but
because they were contracting parties, utterly
i rrespective of whether they carried on their
trade or had abandoned it.” Yet it can hardly
be suggested that the price paid for the hops
or malt under the contract should not be

deduct ed from the receipts. There is,
therefore, in my opinion, nothing in this ob-
jection.™

23

In Usher’'s WIltshire Brewery Ltd v. Bruce(l) a brewery

conpany were the owners or |essees of a nunber of |icensed

prem ses which they had acquired solely in the course of and
for the purpose of their business as brewers and as a
necessary incident to the nore profitably carrying on of
their said business. The licensed premses were let to
tenants who were "tied" to purchase their beers, etc. from
the Conpany. The Conpany clainmed that in the conputation of
their profits for assessnent under Schedule D, the foll ow ng
expenses incurred in connection with these tied houses
shoul d be al | owed
(A repairs to tied houses;
(B) di fferences between rents of |easehold
houses or Schedule Assessnent of freehold
houses on the one hand and the rents received
fromthe tied tenants on the other hand;
(C fire and licence insurance prem ses;
(D) rates and taxes;
It was held by the House of Lords that all the  expenses
claimed were admi ssible as being noney wholly and
exclusively laid out of expended for the purpose of the
trade of the Brewery Conpany.
In this case, Horridge, J. held that "on the facts found the
Fire and Licence insurance Premi ums, the Rates and Taxes and
the Gas and Water were all expenditure essential to the
earning of the profits, and | think they also are governed
by Smith v. The Brewery Conpany(l) and are proper
deductions.”
The Court of Appeal, regarding Rates and Taxes, said
"The next head is "D., Rates and Taxes. pound
3 8 7s. 6d." These are sums which the tenants
were under a |legal obligation to pay pursuant
to their covenant in the tenancy agreenent.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 21

(1)

The Conpany, however, did not, for the reasons
stated under A in the Case enforce the
tenants’ covenants to pay, and consequently
paid the rates and taxes thenselves. These
reasons have been stated and appear in the
Case, and need not be repeated; in brief; They
are conmercial interest and expediency, and
avoi dance of inconvenience.

| am of opinion that these rates and taxes so
paid are in no sense deductions which are
al l owabl e from

the Conpany’s profits.™

6 T.C. 399.

(2) 5 T.C. 568.

24
The’

House of Lords, however, allowed these itens. Lord

At ki nson at page 422 of the report said

It

"Stated  broadly, I think that that doctrine
amount's to this, ,hat where a trader bona fide
creates in hinmself or acquires a particular
estate or _interest in premses wholly and
exclusively for the purposes of using that
interestt to secure a better market for the
comodities which it is part of his trade to
vend, the nmoney devoted by himto discharge a
liability inposed by Statute on that estate or
interest, or upon himas the  owner of it,

shoul'd' be taken to have been expanded by him
whol Iy _and excl usively for the purposes of his
trade; ™"

Then regardi ng these itens he observed:

"The snmall itens were not nuch  contested in
argunents. | concur, however, wth M.

Justice Horridge in thinking they ought to be
al | owed. "

Lord Parker observed:

"My Lords, the Appellants claim deductions
under three other heads : (1) Fire and |icence
i nsurance premuns, (2) Rates and taxes, and
(3) Legal and other - costs. The Attorney-
General did not object to these -deductions
being allowed, and indeed having regard to
what | have already said and to the facts ad-
mtted in the Supplenentary Statenment, p. 7,

of the Appendix, it would be difficult to
contend that they were not pr oper and
necessary deductions in ascertaining t he
bal ance of profits and gains of the
Appel lants’ ,trade, or that they are wthin
any of the prohibitions contained in the
Rul es. "

Lord Summer observed

"The remaining itenms, rates and taxes,

prem uns and costs call for no speci a

observati on. In ny view, the case neans to
find themall to be disbursenents and noney
"wholly and exclusively expanded for t he
purposes of the trade,", and that being so in
fact, | ,think there is no reason why they may
not be so in law They are accordingly
covered by the decision on the rent and the
repairs."

nmay be nentioned 'that there was no express statutory
provi si on
I ncome Tax

deduction of rates and taxes in the English

Act and yet they were allowed as a necessary
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deduction for the 'purpose of carrying on trade. There is
no doubt that in one

25
sense when rates and taxes on property are,, paid by a
trader he pays them as owner or occupi er because taxes are
either on possession of property or on its ownership. But
when the assessee has a dual capacity, i.e., he is

owner-cumtrader, why should it be not deductible when
according to ordinary comrercial principles he would be
treated as paying it as trader.

Take the case of taxation on a notor vehicle. The tax is
| evied wunder the Mdtor Vehicles Act on the possession or
owner ship of a notor car, Wien a owner-cumtrader pays the
tax in respect of a vehicle used solely for the purpose of
trade, nobody doubts,  and the, |learned counsel for the
Revenue did not contest the position, that the tax would be
deducti bl es as an expense. Now, why is it deductible ? The
only rational _explanation seens to us to be that when a
person. has a dual capacity, of a tradercumowner, and he
pays tax in respect of property which is wused for the,
purpose of trade, the paynent nust be taken to be in the
capacity of a trader —according to ordinary conmmrercia
principl es.

This aspect is also clearly brought out in Mffatt v.
Webb(1), which was not cited before this Court then. The
taxpayer was a grazier, and during the year’ 1911, carried on

busi ness, and was still carrying on” business as such in
Victoria wupon lands of the fee sinple, of which he was
during the said year and still was the owner. The, said

| ands conprised 17,970 acres or thereabouts, and their
uni nproved value had for the purposes of the ‘Land Tax
Assessment Act 1910 of the Commonweal th of _Australia been
assessed at pound 44,924. He paid Commonwealth land tax
amounting to pound 3 87 on the uninproved value of the Said
| ands. The taxpayer clainmed to deduct this tax from his
i ncome as an outgoing incurred by him"as a di sbursenent” or
expenditure being wholly and exclusively laid ‘out or
expanded for the purpose of his trade. The High Court of
Australia held that the tax was properly deductible ‘either
as an outgoing actually incurred by himin —production of
incone or a disbursenent of noney wholly and exclusively

laid out or expanded for the purpose of trade. Giffith,
C.J., summed up the argunment as follows :
"The, possession of land is necessarily
incident to carrying on the  business of a
grazier the paynent of land tax is it

necessary consequence of the  possession of
| and of tax, able value, whether the land is
freehold or |easehold; the paynent of |and tax
is therefore a' necessary incident of carrying
on the business of grazing. The case
therefore, seens to me to come wthin the-
exact words of the first paragrapher sec.. 9."
(Sec. 9 is substantially simlar to s. 10(2)
(xv) of the Indian Income Tax Act, 1922).

(1) [1913] 16 C. L.R 120.

L1208SupCl/ 72

26

Barten, J., observed

"..the sole use to which the appellant puts the land is for

the purposes of his business as a grazier. He needs a |arge

area of land for that purpose, and this area of about 18,000

acres is applied to his business needs. It seens too nuch

"altogether to say that he would have to pay. the federa

tax on this land if he did not carry on the grazing
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busi ness. Sonebody woul d be wed, no doubt, but would it be
the appellant ? It cannot be predicated that he would own
the land at all if he carried on any other business. It s
scarcely an inference fromthe case to say that he hold the
lands sinply as an instrunent essential to the proper
conduct of his business : | think it is the fair nmeaning of
the first paragraph at which we can arrive wthout inserting
anything not inported by the words. If | am right there,
then is ’'the land tax paynent a disbursenment or expense
whol Iy and exclusively laid out or expanded for the purposes
of the business ? It may not be so if the «criterion is
whet her the business could be carried on wthout payment of

the tax. But | do not think that is the criterion. 1Is the
paynment whol ly and exclusively incidental to the carrying on
of the business ? \WlIl, it is only by reason of the

necessity of land for his business that he holds this |I|and,
and it is only because of his holding it for his business
that he necessarily pays the tax, for without the business
it cannot be said that he would hold the land at all. In
view, then, of the particular facts, | think the payment is
i ncidental to the conduct of his business, and that it is
noney wholly and excl usively expended for the purposes of
his trade."
| ssaes, J., was inpressed by the reasoning of Lord Halsbury
and Lord Atkinson in Smith v. Lion Brewery, Co. Ltd.(1). He
observed
"And Lord Atkinson reasons out- the position
and 'shows convincingly, to ny mnd that,
though "a tax may-in'| one sense be paid as
owner or - lessee, in another it is paid as
trader. The instance he puts as to  |icences
are undeni able, and | cannot distinguish them
fromthis case
To carry the matter further : Suppose the
Federal Parliament were to, lay a tax on the
owners of motor cars, and carts, and guns, and
dogs and sheep. so that
(1) 5 T.C. 568.
27

the tax was payabl e whether these things were
enployed in trade or not could it be doubted
t hat the tax would be a real out goi ng
necessary for the production of the incone of
a business in which they were all used? The
land is as necessary To the business as the
personal property...
And the fallacy of the contrary-doctrine
consists in this; it confuses, not so nmuch the
neaning, as the application of  the wor d
"pur pose". The land tax is enacted by
| egislature for its own purpose, that is, to
tax the owner; and when he pays it to the
Crown, he pays it as the owner, it is ‘true,
but so far, not for any purpose of his. He
sinmply pays it because he is obliged to by
aw. But when he uses the property to produce
an incone that is, for his business purposes,
he pays the tax inseparably connected with the
land also for his business purposes, nanely,
as an outlay necessary in the existing state
of the law to obtain that incone by neans of
that land."

The unsoundness of the test of the capacity in which paynment

is 'Made was conmmented upon in Harrods (Bueonos Aires) Ltd.

v. Tayl or- Gooby(1l) by the Court of Appeal. The facts can be
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conveniently taken fromthe head-note.
"The Appel | ant Conpany, whi ch was incorporated
and resident in the United Kingdom carried on
the business of a large retail store at Buenos
Aires. In consequence the Conpany was |iable
in Argentina to a tax known as the substitute
tax, which was levied on joint stock conpanies
incorporated in Argentine, and on conpanies
i ncorporated outside, Argentine which carried
on business there, as did the Appellant Com
pany, through an "enpress estable". The tax
was charged annually at the rate of one per
cent on the Conpany’s capital and was payable
whet her or not there were profits liable to
Argentine  income tax. Under Argentine |aw
there were sanctions available to renedy non-
paynment of the tax.
On appeal agai nst an assessnent to Income Tax
under~ Schedul e D for the year 1959-60 it was
contended on -behalf of the Conmpany that it
paid the substitute tax solely for the purpose
of enabling it to carry on business in the
Argentine since, if it had not paid it, it
woul d~ have been wunable "to carry on its
busi ness-there, and that the tax was therefore
deductibl e as "noney whol I'y and
(1) = 41 T.C. 450.
28

exclusively laid out or expended for the
pur poses ~of (its) trade", within the neaning
of Section 137(a), Income Tax Act, 1952. For
the Crown, it was contended (inter alia) that
the-Conpany paid the tax inthe capacity of
taxpayer rather than trader."

Wllmer, L.J., referred to Comnm ssioners of
I nl and Revenue

V. Dowdal | O Mahoney & Co..(1) and
observed

"l can find no sup port whatever in this case
for the proposition that the question ~depends
on the capacity in which the taxpayer pays the
taxes."

After referring to Smith v. Lion Brewery(2)
case he observed

"It appears to, nme that these two decisions of
t he House of Lords are not only quite
i nconsi stent with the principal subm ssion put
forward on behalf of the Crown in the present
case, but that the ratio decidendi of /both
cases, as stated by Lord Atkinson, is really
decisive in favour of the Company."

Dancwerts, L.J. observed

"In Rushden Heal Co. Ltd. v. Keens(3), to

which | have referred, Lord Geene, MR, in
30 T.C. page 316-7, introduced a test of a
different kind from that to which | have
referred. He seens to draw a distinction

between paynments nmade by a trader in the
character of taxpayer and not, or not wholly,

as trader. | find this idea difficult to,
follow and not very hel pful in, discussing the
subject in issue. It seems to ne very
difficult to say where to draw the |Iline

bet ween the two capacities, and not as
satisfactory as the test which has been
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adopted in the cases to which | have referred

Everyone who pays taxes pays because be is

taxed and is a taxpayer."

Diplock, L.J., also criticized the test in

these words

"it is contended for the Crown that the

Conpany Paid the tax inits capacity as a

taxpayer, not in, its capacity as a trader

But with great respect to Lord G eene, MR's

Judgnent in the Rushden Heel Co.’s on which

this Convention was mainly based, this is

merely playing with words. As pointed out by

Wllmer, L J., this. ratio decidendi "was not
adopt ed by the House

(1) 33 T.C. 259.

(3) 30 T.C. 298.

(2) 5 T.C. 568.

29
of Lords in the sanme case and cannot, in ny,
Vi ew, survive Lord At ki nson’ s earlier

criticism of a simlar argument in the Lion

Brewery case which WIllner L.J., has already
cited. You can always find sone | abel other
than ™trader” to describe the capacity in
which a trader makes any disbursenent for the
of his trade. He pays rent for his business
prem ses in the capacity of "tenant", rates in

the 'capacity of "Cccupier ", ‘wages in the
capacity of "enployer”, the price of goods in
the capacity of "buyer”. But if he has becone

tenant or occupier of those particular pre-
m ses, enployer of those particular  servants
or buyer of those particul ar goods solely for
the purposes of his trade, the noney which he
has expended in any of the capacities so
| abell ed is a deductible expense in conputing
the profits of his trade."
The |earned counsel for the Revenue did not say that /'these
cases had been wongly decided. Wat he said was that if
the real nature of wealth tax is appreciated,” it is
i npossible to equate the "net wealth™ with "land” used by
the grazier in Mdffatt v. Webb(1l) or with “tied house’ in
Smith v. Lion Brewery Conpnay(2) or wth the "Conmpany’s
Capital" in Harrods (Bueonos Aires) Ltd. v. Tayl or-Gooby(3).
He said that in all these cases the tax was being |levied on
the asset of the business which was being wused for the
pur pose of business. |In the present case, according to him
the net wealth could not be |likened to an asset owned by the
tradi ng conpany. To this the l|earned counsel for/ the
appel l ant retorted that in the case especially of a trading
conpany all the assets are owned and liabilities incurred
for the purposes of trading, as outlined in its Menorandum
of Association; if, all the assets are owned and wused for
the purpose of the trade the net wealth would al so be owned
and used for the purpose of trade. He said that it would be
possi bl e for a conmpany to nortgage its net assets to a bank
and if a conpany did that, it could not be said that the net
wealth or net assets had not been used for the purposes of
business. If tax was levied on the capital value of assets
wi t hout all ow ng deduction of debts it is clear that the tax
woul d be deductible. What difference does it nmake if debts
are deducted fromthe capital value of assets. The net
wealth is as much an instrunent of trade as the capita
val ue of assets. W find it very difficult to distinguish
the case of a trading conpany like the assessee, on
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principle, fromthat of the grazier or the brewery conpany,
in the cases referred to above.

(1) [1913] 16 C. L.R 120. (2) 5 T.C. 568.
(3) 41 T.C 450.

30

In our view the test adopted by this Court in Travancore
Titanium case(1l) that "to be a perm ssible deduction, there
must be a direct and intimate connection between the
expenditure and the business, i. e., between the expenditure
and the character of the assessee as a trader, and not as
owner of assets, even if they are assets of the business”
needs to be qualified by stating that

if the expenditure is laid out by the assessee as Oaner-cum
trader, and the expenditure is really incidental to the
carrying on of his business, it nmust be treated to have been
laid out by him as a trader and as incidental to his
busi ness.

It was pointed out by the | earned counsel for the Revenue
that it would be difficult to allow the deduction of wealth
tax in respect of individual s who have both busi ness assets
and debt s-and non- busi ness assets and debts. But the Walth
Tax Return formitself requires the assessee to show what
are the business assets and liabilities and what are non-
busi ness assets and liabilities.

At any rate it should not be difficult to evolve a principle
or frane statutory rules to find out the proportion of the
tax which is really incidental to the carrying on of the
trade. On the facts of this case it is clear that paynent
of wealth tax was really incidental to the carrying on, of
the assessee conpany’s trade.

Accordingly, we hold that the appellant is entitled to
succeed. The appeals are all owed, the judgnent of the Hi gh
Court set aside and the question answered - in favour of the
assessee. Parties will bear their own costs throughout.

Beg, J. My lord the Chief Justice has quoted certain tests
| ai d down by Gaj endragadkar, C.J., speaking for this Court,
in Keshav MIlls Co. Ltd. v. Commi ssioner of |ncone-Tax,
Bonbay North(2), which have to be satisfied before'we /could
properly dissent froma previous decision of this Court. In
such a <case, | think | should indicate nmy reasons for
reaching a concurring conclusion, with very great respect,
that an earlier, opinion of this Court, on the very question
bef ore us now, needs revision

The error which crept into the decision of Travancore
Titanium Products Ltd. v. Conmi ssioner - of I ncone-t ax,
Kerala(1l) could be traced to an application of the rather
speciously stated criterion laid down, in the House of Lords
in Strong & Co. of Ronsey Ltd. v.Wodfield(3), by the Lord
Chancel | or who said there that expenses cannot be deducted,
in conputing profits, "if they are mainly incidental to sone
other vocation, or fall on the trader in sone ‘character
other than that of trader. The nature of the trade is to be
consi dered". But, Lord Davey, |ooking at the case from

(1) [1966] 3 S.C R 321. (2) [1965] 2 S.C. R 908.

(3) 5 T. C 215.
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a somewhat different angle, "said:, "it was not enough that
the bursenent is nade in the course of, or arises out of, or
is connected with, the trade or is nmade out of the profits
of the trade. It nmust be made for the purpose of earning
profits". 'The two tests were not identical

The ratio decidendi of Strong' s case would not have been
open to criticismif the noble Lords could have held there
and had made it clear that they were hol ding nothing beyond
that a tradesman who has to pay damages for injury to his
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customer due to his personal neglect in maintaining his
prem ses, even though these prem ses are used for trade, was
not entitled to deduct themin conputing his profits for the
purposes of paying income-tax just as he Could not claim a
deduction for damages he will have to pay as a wong-doer
for assaulting or defam ng a customer who comes into his
shop. It is no part of normal business to conmt such
W ongs. Liabilities so incurred could very well be | ooked
upon ,is outside the course of trading altogether even if
they arise out of conmercial activity or result from
somet hing connected with or neant to serve any comercia

pur pose. Their Lordships, however, wused |anguage which
could cover nore than what could be attributed to the
tradesman’s own purely personal wongs. The facts of that
case show that the negligence which resulted in paynment of
damages, for which a deduction was clained, was that of
servants enpl oyed as an ordinary incident of trading so that
the master was only vicariously liable as an inn-keeper and
an enployer. ~“And, this aspect of the case nade Lord Janes,

in Strong’ s case, doubt the correctness of the opinion which
he, very hesitatingly, decided to accept.

In Smith v. Lion Brewery Conpany, Limted(1l), conpensation
fund charges |evied under statutory provisions were held, by
the Court of Appeal, to be permssible deductions in
conputing profits/on the ground that they were "wholly or
exclusively laid out’” for the purpose of earning profits.

This decision had to be upheld by the House of Lords where
opi ni on was evenly divided when the case was taken up there.

Hence, the test laid down there by the Court of Appeal was
held by Farl Loreburn-to he binding upon him in Usher’s
Wltshire Brewery Ltd. v. Bruce(2), although |ie had hinself
not accepted it in Lion Brewery's case. in

In Rushden Heel Co. Ltd. v. Conmissioner of Inland Revenue
(3) Lord Geene, MR, in disallowing deduction of expenses
incurred in contesting clainms for payment of Excess Profits
Duty, froma computation of profits for purposes of paying
Income-tax, applied the test of (character or capacity in
whi ch the expense was incurred. He held t'hat the
di sbursnent- had to be disall owed

(1) 5 T.C p. 568.

(3) 30 T.C. 298.

(2) 6 T.C. p. 399.
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on the ground "that the expenditure was incurred by the
Conpany primarily in its capacity as a taxpayer and for the
purpose of regulating the Position as between itself as a
taxpayer and the Crown. " The House of Lords  upheld the
decision, following its slightly earlier pronouncenent by a
majority, in Smth's Potato Estates Ltd. v. Bolland(1l), but
it did so on the ground that the expenses under
consi derati on, incurred on litigation, related to a
conputati on of Excess Profits Duty which had to take | place
after profits had been cal cul at ed.

In Artherton v. British Insulated and Hel sby Cables Ltd. (1),

however, the test in Usher’'s Wltshire Brewery case (supra)
was applied to hold that even suns expended "not of
necessity with a viewto a direct and i nredi ate benefit to
the trade, but voluntarily and on the grounds of comercia

expedi ency and in order to directly facilitate the carrying
on. the business may yet be expended wholly and exclusively
for the purposes of the trade".

In Mgan v. Tata & Lyle Ltd. (3), the House of Lords had
used Lord Davey’'s test in Strong’s case (supra) to justify
deduction of sunms spent on propaganda to oppose threatened
nationalisation of, the Sugar Refinery industry as npney
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spent "wholly and exclusively for the conpany’s trade".
The decision of the Court of Appeal, in Harroda (Buenos

Aires) Ltd. v. Taylor-Gooby (4), fully exposed the fallacy
i nvol ved in applying, wthout close exam nation, the test of
capacity, for the possession of whichin a tax may be
i nposed, to every levy of a tax, by extending the alluringly
sinmple fornmula of the Lord Chancellor, in Strong’s case, to
cases for which it could not have been meant. |In Harrods’
case, deduction was claimed, in conputing annual profits of
a Conpany, of a ’'Substitute Tax which had to be paid on the
Conpany’s capital in Argentina, irrespective of the profits
made on it (just like the Wealth Tax before us). The Court
of Appeal quoted passages fromthe opinions of the Law
Lords, in Rushden Heel Co.’'s case (supra) and Smth’'s Potato
Estates’ case (supra), to show that the ratio decidendi of
these two decisions confined the principle applied there to
cases where taxes, like the dlncome Tax and the Excess
Profits Tax, had to be paid upon and after a calcul ation of
profits and did not extend to other cases. In other words,
where profits, the net gains of business determned after
maki ng al | per m ssi bl e~ deducti ons, are taxed, t he
di sbursements to neet such taxes cannot be deduct ed. But .
where the tax was levied, as it was in Harrods’ case, on
capital or assets used for the purpose  of earning these

profits, it was /a permissible deduction in calculating
profits.

(1) 30 T.C. p. 267. (2) 10 T. C P15 5.

(3) 35 T.C. p. 367. (4) 41 T-C. p. 450.
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In Harrods' case, both WIllnmer, L.J., and D plock, L.J. had
made use of Lord Davey's test set out above, from Strong’ s
case (supra). They held the ratio decidendi of the "tied-
house" cases. and not Lord Loreburn’ s test to be applicable
to paynent of taxes on assets used for tradi ng excl usivelye.
Wllmer, L.J., quoted the following passage from Lord
Hal sbury’s opinion in Lion Brewery case (p.466)

"Again, it is urged/that the landlord pays his

contribution as landlord and because of / his

proprietary interest in the prenmises and, not

as trader, since he would be, equally Iiable
to it whether he traded or not. That, no
doubt, is so, but in the present case the
Conpany have becone | andlords and thus 1iable

to pay the charge, for ,the purpose solely and
exclusively of setting up the tied “house
system of trading."

Lord Atkinson's view, expressed in the followi ng words in

the sanme case, was also relied upon by the Iearned Judge

(p. 466)
"Stated broadly, |I think that doctrine anmpunts
to this, that where a trader bona fide creates
in hinself or acquires a particular estate or
interest in premses wholly and exclusively
for the purposes of using that interest to
secure a better market for the comuodities
which it is part of his trade to vend, the
noney devoted by himto discharge a liability
i nposed by Statute on that estate or
interest, or upon himas the owner of it,
should be taken to have been expended by him
whol Iy and exclusively for the purposes of his
trade".

In Harrods case, the Court of Appeal, after a conprehensive

survey of all the relevant English authorities, considered

the proposition accepted by it, that the 'substitute tax’,
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| evi ed on the conmpany’'s capital, was a perm ssi bl e
deduction. in calculating the profits of a conpany for

payi ng inconme tax, to be so clear and free from doubt, on
the authorities then existing and applied, that it refused
even | eave to appeal to the House of Lords.

If there could be any doubt about the correct position of a
tax like the one before us, a perusal of the opinions given
by Australian Judges, in Mdffat v. Wbb, (1) where after a
di scussion of the relevant English authorities, |and-tax
paid by a grazier on |land used by himto earn income was
held to be deductible in conputing it for paying income tax,
would lay torest, if | my so put it , the disenbodied
ghost of a tradesnan’s  non-trading character, a pure
abstraction, which is sought to be used before us, by the
| earned Counsel for the Income-tax Department, to prevent
wealth tax paid on even the wholly conmercial assets,

(1) 16 Commonweal th Law Reports p. 120,
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constituting a part or whole of the taxable "net wealth",
used , exclusively for purposes of trade, from being deducted
as al |l owabl e expense, under Sec. 10(2)(xv) of the |Incone-tax
Act, 1922.

On the earlier occasion, when Travancore Titanium Co.’ s case
(supra) was argued i'n thi's Court, Mffat v. Webb (supra) was
not cited. Although, there are references in the, |judgnent
,of this Court, inthe earlier case, to the "tied-house"
cases and to Harrods' case (supra), these were held to be
di stingui shable on facts, but, the test propounded by Lord

Chancel lor Loreburn, in Strong’s case, was applied to
di sall ow deduction wof wealth tax in conputing profits.
After going through all the relevant authorities, | have no

doubt whatsoever left inny mndthat it “is the ratio
deci dendi of "tied-house" cases and Harrods’ case  (supra)
which is the sane as that of the.” Australian case, that
applies here and not Lord Chancellor Lorebunmis test laid
down in a very different context than that of paynent of a
tax as a necessary precondition of earning nore profits.

I do not think that the test of ‘trading character, when
incurring an expense for which a deduction is clained, is
without its uses. There are cases where the question has
ari sen whether a payment was gratuitous or unnecessary _or
not nade for a bona fide comrerical purpose or connected
nore wth sone ulterior object really falling outside the
normal sphere or regular course of conmerce, such as the
conpoundi ng of an offence even if comitted while trading.
In J. K Cotton Spinning & Waving MIls Co. Ltd. wv.
Conmi ssi oner of Incone Tax(1), | had occasion to consider, a
case where the test of trading character or  capacity in
which a paynent is made as well of causal @ connection
between, the payment and a legitimately comercial  purpose
could, it seened to ne, be both simultaneously “enpl oyed.
But, in cases of paynent of taxes, a concentration on the
test of capacity for which paynent becones necessary is
certainly liable to m slead us.

A question which did trouble nmy mnd was whether, in view
what this Court had held in Travancore Titanium case
(supra), it could be said that any "accepted commercia

practice and trading principles" could exclude wealth tax
fromthe conputation of profits, with which Sec. 10 sub. s.
(1) and (2) of the Incone-tax Act are concerned. One of the
grounds given by this Court, to support, its view there, was
that "the nature of the expenditure of the outgoing nust be
adjudged in the |light of accepted comercial practice and
trading principles". Speaking for nyself, | was inclined to
take the viewthat, if the earlier decision of this Court
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could be justified by a reference to sonme "conmmercia
practice or trading principles" which could be inplied by,
or, read into, the very process of conputation of profits
wi th which provisions of Section

(1) AT.R 1967 All. p. 513.
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10(1) & (2) of the income-tax Act, 1922, are concerned, it

nmust stand. | find, however that no case, apart from the
oservations nmentioned above, contained in the Travancore
Titanium Co.’s case. was cited to support this line of

reasoning. All the other cases brought to our notice, which
are di scussed above, indicate that ,.comercial practice and
tradi ng principles" also warrant such deductions of a tax on
assets for capital used wholly and exclusively for carrying
on trade or earning profits. They may preclude deductions
of taxes on net profits but not those inposed on net assets
or weal th used exclusively for nmaking profits.
"Commercial practice and trading principles" could vary’
These terns appear to be rather vague and indefinite. The
neani ngs ‘of ‘the rel evant statutory provisions seem nmuch nore
fixed and definite. Al that the | anguage of Sec. 10(2)(xv)
apparently requires, for claimng its benefit, is proof of a
direct causal connection between an outgoing and t he
conmer ci al pur pose whi ch necessi tates it. VWhat ever
"commercial practice or trading principles" may inply or
import, they could not alter the neani ng of statutory pro-
vi sions or travel beyond it.
Anot her question 'which engaged my _attention  was whether
Wealth Tax could be excluded fromthe purview of of Sec.
10(2)(xv) sinply because it was a tax on assets . or "net-
weal th" paid by its owner so as to reduce his wealth. This,
[ ine of thinking, however, seemed to me-to bring in, through
the backdoor, the msleading test of either the capacity as
owner for the possession of which-or the purpose for | which
the wealth tax nmay be demanded, i nstead of the inevitable
need and the purpose of the trader in paying the tax, as
rel evant nmatters. In Lion Brewery’'s case (supra), Lord
Hal sbury had declared the unavoi dable need to satisfy a
statutory demand for the purpose of making profits as the
really relevant question for consideration in such cases.
He said, about "the purpose for which the Governnment have
exacted the tax"; "whatever that purpose my be it is
i mmaterial".
It may be that the purpose of the tax before us could  be
considered in order to determ ne whether its nature is~ such
as to necessarily inply that it cannot be taken into account
in calculating profits or gains of business under Sec. 10
sub, s. (1) & (2) of the Income-tax Act. The nature of the
Wealth Tax was exam ned by this Court in Union of India v.
Har bhaj an Si ngh Dhillon(1l). where the foll owi ng passage was
guoted from "Readi ngs on Taxation in Devel oping Countries,
by Bird & A dnman, dealing with the concept of Walth-tax :-
"The term’net wealth tax’ is usually defined
as a tax annually inposed on the net val ue  of
all assets less liabilities of particular tax-
payer s- especi al | y individual s.
(1) [1971] (2) Supreme Court Cases p. 779 @
806.
36
This definition distinguished the net wealth
tax from other types of taxation of net
weal th, such as death duties and a capita
| evy; t he former are inposed only at
infrequent intervals-once a generation-while
the latter is a one-time charge, usually wth.
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the primary Purpose of redeeming a war-tine
nati onal debt. The net wealth tax is really
intended to tax the annual yields of capita
rather than the principal itself as do death’
duties or a capital levy, even though it s
| evied on the value of the principal. Si nce
it tax-es net wealth, it also differs from
Property taxes inmposed on the gross value of
property-primarily real property-in a nunber
of countries. The net wealth tax gi ves
consi derati on to the tax-payer’s t axabl e
capacity t hr ough the deduction of al
out st andi ng liabilities and per sona
exenptions =~ as well as through other devices,
while the property tax generally does not take
these factors into account. The net wealth
tax is therefore deened to be inposed on the
person of the taxpayer, while the property tax
often deened to be inposed on an object-the
property itsel f".

It- is, truethat wealth tax is inposed on "net-wealth" of
assessees , as defined by Sec. 2 sub-s. (c), who are al
"persons”. These persons are both natural and artificial
In the case of an-artificial or juristic person like the

Conpany before us, it seens very difficult to separate the
purpose of the juristic "persona" which is certainly
commercial, from the character of the "persona" itself.
Even as regards other traders, that part of tax which falls
on what is wused exclusively for “trade could be really
ascribed only to a trading character. To the extent it is a
tax on property used for earning profits, it nust enter into
a conputation of profits fromtrading
On goi ng through the provisions of Walth-Tax Act as well as
the I ncone-tax Act it was not possible for me to infer that
the paynent of Walth-tax must be excluded from the
conputation of profits under Sec. 10 sub. s. (1) & (2) of
the Incone-tax Act. It appears to nme that nothing l'ess than
express statutory provision would justify a deniall of the
right to a deduction which the |Ianguage of Sec. 10 sub. s.
(2) (xv) confers upon an assessee.
On looking at the position of law in America on this
subject, | find that there are statutory —provisions which
deny deductions of certain taxes only, such as incone-tax,
and taxes on war profits and excess profits, gifts,
i nheritance, |egacies, and succession (See U. S. Code 1958,
ed. Titles 22-26 "Internal Revenue Code", p. 4287 paragraph
164). A general statenment of the law on this subject there
is that it
37
"does not prevent (a) a deduction therefor
under Sec. 23(a) provided it represents an
ordi nary and- necessary expense paid or
i ncurred during the taxable vyear, by a
corporation or an individual in carrying on
any trade or business, or, in the case of _an
i ndividual, for the production or collection
of i ncone, or for t he nmanagenent ,
Conservation, or naintenance of property held
for the production of incone, or (b) the
i nclusion of such tax paid or incurred during
the taxable year by a corporation or an
individual as a part of the, <cost of ac-
quisition or production in the trade or
busi ness, or, in the case of an individual, as
a part of the cost of property held for the
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production of incone with respect to which
such tax is paid or incurred". (See Jacob Mer-
tens Law of Federal |ncone Taxation: Vol 5,
1954 Cunul ative Pock-et Supplenment, Chapter
27, paragraph 27.01).
Learned Counsel for the Departnent relied upon the diffi-
culty in separating that Dart of the tax which is levied on
any part of the net wealth, used wholly and exclusively for
trade,, from the rest of it. W arc, strictly speaking,
concerned only with the correct interpretation of Sec. 10
sub. s. (2) (xv) of the Act and with the definition of "net-
weal th" given in Sec. 2(m of the Wealth Tax Act on which
i nci dence of the tax |levied under Sec. 3 falls. |In order to
determ ne whether, as a matter of principle, a tax so
defined and inposed would be covered by Sec. 10 sub.s.
(2)(xv) of the relevant Income-tax Act, the difficulty which
may arise in actually conmputing the deductible ambunt does

not seem ,to be a material consideration. Mor eover, the
fact that "net wealth" is an anmount by which an aggregation
of all  'the assets exceeds all the debts does not seem to

i mpose any intractable difficulty in'the way of-calculating
what part of the net-wealth is used for trade or business of
an assessee and what is--not. An aggregation nmeans a
collection of itens added up which can be separated and. not
a mxture the ingredients of which becone inseparable.
Assum ng, however, /that there is sone difficulty in
separating that part of the tax whichis payable in respect
of net ,wealth used only for trade fromthat  part of it
which is inposed on a portion of net-wealth not so used, |
fail to see how the principle involved or meaning of the
rel evant provisions, with which we are concerned here, wll
be affected. M. Chagla, appearing for an assessee, drew
our attention to the division into tw -heads, one of
busi ness assets and anot her of the "other assets", which is
found in form’' A prescribed by the rules for the Wealth Tax
return. This neans that the Walth Tax Act itself makes
that part of the net wealth separable which can be /utilised
wholly and exclusively for trade fromthe renainder of it.
If this can be, done, it is difficult to see how that part
of Wealth Tax coul d escape

38

deduction, under Sec. 10(2) (xv) of the Incone tax Act,
which is attributable to such portion of the net wealth as
is used wholly and, exclusively for earning profits.

To lay down, as we are doing in this case, that it is the
causal connection between paynent of tax and that part of
net wealth which is used wholly and exclusively ~for trade
and not the nere character or capacity for the possession of
whi ch the tax is demanded, which determ nes whether it is an
al | owabl e deduction or not, under Sec. 10(2)(xv) of the Act,
seens to ne to amount to nothing nore than to give effect to
the plain and literal meaning of a provision of a' taxing
st at ut e. There seens no need in such a clear case, to
i nvoke the aid of the well established cannon of
construction that, where a taxing provision is reasonably
capabl e of two equal ly possible constructions, the one which
favours the assessee nmust be preferred. of course, the
burden of proving whether the whole or a part of the Walth
tax paid by an assessee is attributable wholly and
exclusively to the carrying on of a trade, and, therefore,
is an allowable deduction, nust rest upon the assessee in
each case. The argunent on behal f of the assessees, as
understand it, goes no further

One of the tests laid down in Keshav MI|Ils Conpany’'s case
(Supra) for deciding whether a previous. erroneous View
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shoul d be set right by this Court, was whether any possible
advantage to the public resulting fromdoing so would be
out wei ghed by the mschief or harma revision nay cause. of
course, the wultimate determnation of what public good
requires the law to be must take place el sewhere- But, in
deci di ng whether a previous interpretation of the law, as it
exists, by this Court, even if it be erroneous in sone
ct , needs revision by it, a consideration of what
public good demands undoubtedly lies within the province of
our powers.

It seens to ne that the Wealth Tax Act was not intended to
strike at or check expansion of comercial activites by
ei ther individuals or conpanies. |Its underlying purpose was
the renoval of disparities of individual or personal wealth
and not injury to trade. It could be said to be a tax ained
at individual s whose weal th exceeds certain lints. In so
far as Oe particular interpretation which we are
abandoning, because of the infirmties found init, seened
to penalise nere expansi on of business and

39

trade ’'without serving the assuned underlying purpose of
Weal t ht ax, a revision of opinion does not appear to involve
any such m schief or injury to the public as could stand in
the way of correcting an-erroneous view.

| have, therefore, 'no hesitation left in my mind in holding
that the view expressed by this Court in Travancore Titani um
case (Supra) nmust be nodified as indicated by My lord the
Chi ef Justi ce.

V.P.S. Appeal al | owed.

40

respe




