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ACT:

Acqui sition of land-Settlenment of immgrants-Devel opnent
schene-1f necessary in cases of acquisition under energency-
Absence of developnent scheme-I1f~ infringes f undanent al
ri ght s- West Bengal Devel opnent and Pl anni ng Act, 1948 (21 of
1948), s. 7-Constitution of India, Arts. 14, 19(1) (f),
31(2).

HEADNOTE

By a notification under s. 4 of the Wst Bengal Land Deve-
| opment and Pl anning Act, 1948, the Governnent decl ared that
certain plots of |and belonging to the respondent’' were
needed for the settlenent of inmgrants from East Paki stan
and for inmproving living conditions in the locality.
Thereafter a second notification was issued by the
CGovernment under s. 6 read with S. 7 of the ~Act declaring
that the plots covered by the previous notification were
needed for the sanme purpose as stated therein. Wen the
Government started to erect structures on. the land  thus
acquired the respondent noved the Hi gh Court under Art. 226
of the Constitution challenging the vires of the Act and
i mpugning the legality of the proceedi ngs taken under  tile
Act . The petition was heard by a judge of the Hi gh  Court
sitting singly who negatived all the contentions of the
petitioner and discharged the rule. On appeal - by the
respondent under the Letters Patent, a Division Bench of the
Hi gh Court held that the Act did not infringe the provisions
of Arts. 19(i)(f) and 31(2) of the Constitution. The Hi gh
Court further held that it was incunbent on the State
CGovernment to franme a devel opnent schene after possession of
the land had been taken even though the Government was
entitled to deal with the land on an energency basis under
s. 7 of the Act, which runs thus:-

" In cases of urgency, if in respect of any notified area
the State Governnent is satisfied that the preparation of a
devel opnent schene is likely to be delayed, the State
Governnment nmay, at any tinme, nmake a declaration under s. 6,
in respect of such notified area or any part thereof though
no devel opnent scheme has either been prepared or sanctioned
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under s. 5 ".

The High Court allowed the respondent’s appeal and directed
a wit of mandanus to issue to the Government requiring them
to proceed to frane a devel opnent schene in terms of the
Act. On appeal by the State of West Bengal on a certificate
granted by the Hi gh Court,

369

Held, that the H gh Court was in error in issuing the
mandanus agai nst the appellants. Section 7 of the Act com
pl etely dispensed with the statutory necessity of preparing
a schene of devel opnent as envisaged in s. 5 of the Act in
cases where the Governnment had taken the decision that it
was hnecessary to proceed further wth the acquisition
proceedi ngs without waiting for a devel opnent schene.

No discrimnation was inplicit in the provisions of s. 7 of
the Act and no fundanmental right of the appellant was
infringed either under Art. 14 or Arts. 19(1)(f) and 31(2)
of the Constitution.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 212/55.

Appeal fromthe Judgnent and Decree dated July 7, 1953, of
the Calcutta H gh 'Court in Appeal from Oiginal Oder No.
157 of 1952, arising out of the Judgnment and Decree dated
March 28, 1952, of the said H gh Court in Cvil Rule No.
1409 of 1951.

B. Sen and P. K. Bose for the appellants.

P. K. Gnhosh for the respondent.

S. C. Mazundar for _the Intervener ( Gopal pur Land
Devel opnent Society, Ltd.).

1960. August 29. The Judgnment of the Court was delivered
by

SINHA C. J.-The only substantial question that arises for
determnation in this appeal, on acertificate granted by
the Calcutta H gh Court under Art. 133 (1)(c) of the
Constitution, is whether the Governnent of West Bengal was
bound to frane a devel opnent scheme under the provisions of
the West Bengal Land Devel opment and Pl anning Act, 21 of
1948, which hereinafter will be referred to as the Act, when
it exercised its power of emergency under s. 7 of the Act.
The facts of this case lie within a very narrow conpass and
are as follows: The respondent was the owner of _about 18
bi ghas of land in a certain village in the district of 24
Par ganas. By a notification dated January 6, 1950, and
published in the Calcutta Gazette dated January 12, 1950,
under s. 4 of the Act, the Governnment declared that the
cadastral survey
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plots, particulars whereof were given in the notification

were likely to be needed for the settlenent of immigrants
and for «creation of better living conditions in t he

locality. Thereafter a notification was issued under s. 6
read with s. 7 of the Act and published in the Calcutta
Gazette dated April 27, 1950, declaring that the plots
covered by the notification under s. 4 aforesaid were needed
for the very same purposes as stated in the notification
under s. 4. On or about Decenber 16, 1950, possession of
those plots, except three, was taken by the Covernnent.
When the Governnment started to erect certain structures on
the land thus acquired and stored building nmaterials near
about, the respondent noved the Hi gh Court under Art. 226 of
the Constitution challenging the vires of the Act and
i mpugning the legality of the proceedi ngs taken wunder the
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Act . The matter was heard by H K  Bose, J., sitting
singly. Before himthe grounds urged in support of the

petition were that the release of the three plots from the
acqui sition proceedi ngs rendered the entire proceedi ngs bad
in law, that there was no urgency for the Governnment to take
steps wunder s. 7 of the Act, and for issuing the notifi-
cation under s. 6 ; and that the provisions of the Act
i nfringed the fundanental rights of t he respondent,
petitioner in the H gh Court, enshrined in Art. 19(1)(f) of
the Constitution. The |earned Judge, by his judgnment dated
Mar ch 28, 1952, negatived all those contentions and
di scharged the rule issued by the Hgh Court on the
Government of West Bengal and others under Art. 226 of the
Constitution.

The respondent preferred an appeal under the Letters Patent.
The appeal was heard by a Division Bench consisting of G N
Das and Debabrata Mokerjee, JJ. By their judgment dated
July 7,71953, it was held that the Act did not infringe the
provisions of Art. 31 (2) of the Constitution and that
therefore it became unnecessary to express any opinion wth
respect to the provisions of Art. 19(1)(f). But the Bench
al so exam ned the provisions of the Act in the Iight of Art.
19(1)(f) of the Constitution and canme to the concl usion that
there was no infirmty in the Act,

371

even on that score, Having decided all the points raised on
behal f of the appellant before it, the H gh Court allowed
the appellant to raise another controversy, which had not
been rai sed before the | earned single Judge, nanely, whether
it was incumbent on the CGovernnent to frame a devel opnent
schene, after A possession had been taken by it, of the |and
in question. Odinarily, such a controversy should not have
been allowed to be raised for the first tinme in the court of

appeal . Be that as it may, it came to the conclusion that
even though the Government was entitled to deal with the
and on an emergency basis under s. 7 of the Act, it was

i ncumbent on the State Governnent to frame a devel opnent
schene after possession had been taken. The main reason for
this conclusion as given by the High Court is that though s.
7 had armed the Governnent with the power to take possession
of the property before fram ng a scheme of devel opment, the
section does not, in terms, dispense with the necessity of
frami ng a devel opnment schene, after the energency had been
decl ared and possession taken. In that view of the matter,
the court of appeal allowed the appeal in part and directed
a wit of mandarmus to issue to the respondents before it,
requiring themto proceed to frame a devel opment schene in
ternms of the Act. The State of Wst Bengal and other
of ficials who had been inpl eaded as respondents in the /Hi gh
Court applied for leave to appeal to this Court from the
said judgment of the appeal court. The Hi gh Court - granted
the | eave prayed for, on condition that the appellants paid
for the representation of the respondent before this Court
by a junior Advocate of this Court. That is howthe nmatter
cones before this Court.

It was argued on behalf of the appellants that the appea
court had mi sapprehended the scope and effect of ss. 4, 5 6
and 7 of the Act; that the Act contenplated two categories
of acquisition proceedings, nanely, (1) acquisition under s.
6, after compliance with the provisions of s. 5 and (2)
acquisition in case of an energency under s. 7 read with s.
6 of the Act; that the condition precedent laid down ins. 5
necessitating

48

372
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the framng of a scheme before a declaration under s. 6 of
the Act was nmmde, is specifically excluded in cases of
emergency once a declaration of energency under s. 7 is
made. The Hi gh Court was, therefore, in error in insisting
upon the fram ng of a devel opment schene under s. 5 of the
Act, when that section had not been nade applicable to the
case of an energency acquisition. Once the property has
been acquired it vests in the Governnent and thereafter the
original holder of the property has no say in the mtter,
except on the question of anmpbunt of conpensation. M. Sen,
for the appellants, finally contended that if the H gh Court
was right in insisting upon a scheme of devel opment being
franed, the whol e purpose of declaring an energency woul d be
def eat ed.

The Ilearned counsel for the respondent has not nade any
serious attenpt to neet the contentions raised on behalf of
t he appel l ants, ~but has attenmpted to show that t he
provisions of the Act, in so far as they give special powers
to Government to declare an energency and then to proceed
with the —acquisition without the necessity of framng a
schene of devel opnent, were unconstitutional, both in view
of the provisions of Art. 31(2) and Art. 19(1)(f). He also
made a very feeble attenpt-to rely upon the provisions of
Art. 14 of the Constitution and to  suggest that the

r espondent was being discrinnated agai nst in the
application of the enmergency provisions of the Act to his
case.

In our opinion, the contentions raised on behalf of the
appel lants are manifestly well-founded and the - Hi gh Court
was clearly in error in issuing the mandanmus against the
appel | ants.

Before dealing with the contentions rai sed on behalf of the
parties, it is convenient, at this stage, to set ‘out the
rel evant provisions of the Act. The Act replaced the West
Bengal Land Devel opment and Planni ng Ordi nance, 11 of 1948,
which was in simlar terns.  The Act and the O dinance,
which it replaced, were enacted apparently as a result of
the energency created by the continual exodus of Hindus from
East Pakistan on a mass scal e and the consequent i nmi gration
of a very large population into Wst Bengal’ as a result of

t he
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partition. The Act was enacted " to provide for the
acquisition and devel opment of land for public purposes  ".
It adopts the definitions of " land ", " Collector " and "
conpany " as in the Land Acquisition Act, 1 of 1894, to
which it is, inits terms, supplenmentary. In the definition
section 2, " devel opment schene " neans, a schenme for. the
devel opnent of land for any public purpose; and a " notified
area " has been defined as an area declared as such /under

sub-s. (1) of s. 4. " Public purpose has been defined in
cl. (d) of s. 2 as including (i) the settlenment of
immgrants who have nmigrated into the State of West ' Bengal
on account of circunstances beyond their control, (ii) ~the
establishnent of towns, nodel villages and agricultura

colonies, (iii) the creation of better living conditions in
urban and rural areas, and (iv) the inprovenent and
devel opnent of agriculture, forestry, fisheries and
i ndustries ; but does not include a purpose of the Union

Section 3 authorises the State Governnent to appoint the "
prescribed authority " for carrying out the purposes of the
Act. Section 4 is, in terns, analogous to s. 4 of the Land
Acquisition Act and authorises the State Government by
notification in the Oficial Gazette to declare any area to
be a notified area on being satisfied that that specified
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area is needed or is likely to be needed for any public
pur pose. The Act was anended in 1955 by the Wst Benga
Act, XXI'Il of 1955, and one of the anendnents made by that
Act was to add s. 4A meking provision for objections to be
taken by any person interested in any land wthin the
notified area, for an opportunity of being heard and for an
enquiry being nmade on the nerits of such objections, and
finally for submssion to the State Governnment of a report
on the objections raised. W are not concerned in this case
with s. 4A, because it was inserted into the Act after the
decision of the case by the H gh Court. Section 5, wth
which we are nmainly concerned in this case is in these
terms: -

"5(1). The State Governnment nmay direct the prescribed
authority, or, if it so thinks fit in any case, authorise
any Conpany’ or |ocal authority, to prepare, in accordance
with the rules, a devel opnent scheme

374
in respect of any notified area and thereupon such schene
shal |l be prepared accordingly and subnitted, together wth

such particulars as may be prescribed by the rules, to the
State CGovernment for its sanction

Provided that no scheme shall be necessary for acquisition
of land for the public purpose specified in sub-clause (i)
of clause (d) of section 2.

(2). A devel opment schene subnitted to the State
Covernment under | subsection (1) may, after taking into
consi deration any report submtted under sub. section (2) of
section 4A, be sanctioned by it either  without any
nodi fication or subject to such nodifications as it nay deem
fit."

The proviso to a. 5 was added by the same anendi ng Act (West
Bengal Act XXIIl of 1955) and is |ikew se inapplicable to
this case. Section 6 againis, interms, analogous to s. 6
of the Land Acquisition Act, which provides for t he
declaration to be published in the Oficial CGazette to the
effect that the State Governnent was satisfied that ‘any | and
in anotified area, for which a devel opnent schene has' been
sanctioned wunder s. 5(2) of the Act, is needed for the
pur pose of executing such a scheme, unless there al ready has
been a declaration made under s. 7 of the Act. Section 7,
which 1is another section, the construction of which is
involved in this case, is in these terms:-

" In cases of urgency, if in respect of any notified area
the State Governnent is satisfied that the preparation of a

devel opnent schene is likely to be delayed, the State
CGovernment nmay, at any tine, nake a declaration under
section 6, in respect of such notified area or any part

thereof though no devel opment schene has either been
prepared or sanctioned under section 5."
Section 8 nmkes the provisions of the Land Acquisition Act
applicabl e to acquisition proceedi ngs taken in pursuance of
the declaration nade, either under s. 6 or s. 7 of the Act,
subject to certain reservations made in pursuance of the
provi sos to s. 8, relating to t aki ng possession
determ nation of the anmount of conpensation, and of narket
val ue. The other sections of the Act are not relevant to
the point in controversy in this case and, therefore, need
not be adverted to.

375
It wll be noticed that s. 7 is in the nature of a proviso
tos. 6. Section 7 provides that in cases of urgency, if the
State Government is satisfied that the preparation of a
devel opnent schene is likely to be delayed, it may nake a
declaration tinder s. 6 that the land was needed for a
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public purpose, even though no devel opnent scheme has either
been prepared or sanctioned under s. 5. The section

therefore, in clear terns, authorises the State Governnent
to issue the necessary declaration under s. 6, which puts
the machinery of |land acquisition proceedings into notion,
if it is satisfied that the public purpose necessitating the
acquisition of the land in question would be subserved
wi thout the preparation of a devel opnent schene. The Act
itself cane into existence in circunstances of gr eat
urgency. Naturally, therefore, in suitable cases, where the
preparation of a devel opment schene woul d cause delay, the
CGovernment was authorised to proceed with the acquisition of
land after making the necessary declaration under s. 6. As
already indicated after that declaration has been nmde by
Government in the Oficial Gazette and the necessary enquiry
made about conpensation and the making of the award, the
property becones vested in tile Governnent. The question
naturally arises whether there is anything in the Act which
nmakes it  obligatory on the State Governnent to prepare a

schene " of ~developnent thereafter. The Hi gh Court has
recogni sed the need for taking speedy action to neet the
emergency created by the heavy influx of immgrants. The
H gh Court has observed that s. 7 does not, in terns,

di spense with the fram ng of a devel opment schene and that
it merely says that the Governnent nmay issue a declaration
under s. 6, even though no devel opnment schene has been
franed. But the High Court has further observed that even
after taking possession of the property under r. 8, framed
under the Act, within three days, there is no reason why the
normal process envisaged in the Act should not be gone
through. The argunent proceeds further that the Act itself
contenpl ated | and pl anni ng and devel opnent and therefore the
fram ng of a devel opnment schene was an essential part of the
376

process. Hence, in the view of the H gh Court the framng
of a devel opment schenme was necessary in the normal course
before the declaration under s. 6(is nmade by the Governnent,
and in the case of urgency under s. 7, after taking
possession of the land in question. In our opinion, such a
construction of the provisions of the Act is not warranted
by the terns of the Act. The addition of the proviso to _s.
5, quoted above, nakes it clear that the Legislature has
recogni sed the necessity in special circunstances of not
framing a schene in the case of the public pur pose
contemplated in cl. (d)(i) of s. 2, nanely, for the purpose
of settlenent of immigrants. On a fair reading  of the
rel evant provisions of the Statute, it becones clear that
the Act contenpl ated acquisitions of two distinct classes,
nanely, (1) where the Governnment bad first considered and
sanctioned a devel opnment schenme under the provisions of s. 5
and then nmade a declaration that the land in a notified area
was needed for the purpose of executing the particular
devel opnent scheme and (2) where the notification under s. 6
is made wthout any devel opnent scheme being prepared -and
sanctioned under s. 5. Once the declaration is nmade under s.
6, the nmachinery of the Land Acquisition Act, 1 of 1894,
cones into operation, of course subject to the reservations

contained in the provios to s. 8, as aforesaid. The Land
Acqui sition Act itself does not contenplate the preparation
of any such schenme of developnent. |In other words, s. 7

conpletely dispenses with the statutory necessity of pre-
paring a schene of devel opnent as envisaged in s. 5 of the
Act in cases where the Government has taken the decision
that it is necessary to proceed further with the acquisition
proceedi ngs without waiting for the preparation of a schene.
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To insist upon the preparation of a devel opnent schene woul d
amount to rendering the provisions of s. 7 otiose. There is
no justification for the observation nmade by the H gh Court
t hat the Legislature did not intend that the State
CGover nirent should proceed wth the | and acqui sition
proceedi ngs under the Act without framng a schene of
devel opnent.

377
The Hi gh Court has recognised the legal position that it is
open to the Governnment to take possession of the |and under
acquisition wthin three days after the making of the
decl aration of urgency under s. 7, but has insisted that,
even after taking possession as a neasure of urgency, the
CGovernment was bound to,, prepare a schene of devel oprent.
If that were so, the question naturally arises: to what use
the land so taken possession of was to be put. The taking
of possession in cases of urgency would itself predicate the
use of the |and thus taken possession of by the Governnent.
But if the Governnent were to wait for the preparation and
sanction ' of the scheme before putting the land acquired to
any use, the very purpose of declaring the urgency and the
taking of possession would be defeated. It is clear
therefore, that the Legislature did not nmean to insist upon
the preparation of a scheme of devel opment in cases of |and
acqui sition brought within the purview of s. 7 of the Act.
That di sposes of the appeal. But the learned counsel for
the respondent appealed to the provisions- of Arts. 14,
19(1)(f) and 31(2) of the Constitution in aid of his
contention that s. 7 of the Act was ul'tra vires.

Apparently, there is  no discrimnation. As al r eady
indicated, there are two classes of cases into which the
| and acqui sition proceedi ngs envi saged by the Act fall. The

two classes can be easily identified and the purpose of the
classification is based on a rational consideration, having
due regard to the purpose and policy underlying the Act,
nanmely, to acquire land for the public purpose, inter alia,
of resettling immgrants who had to | eave their hearth and

hone on account of circunstances beyond their control. Such
cases of urgency, as cone under s. 7, are clearly neant to
serve the main purpose of the Act. I n—"our _opinion

therefore, there 1is no substance in the contention that
discrimnation is inplicit in the provisions of s. 7.

The attack on the Act based on Arts. 19(1)(f) and 31(2) of
the Constitution is futile in view of the provisions of Art.
31B, which is in these terns:-

378

" Wthout prejudice to the generality of the ~provisions
contained in article 31A, none of the Acts and | Regul ations
specified in the Ninth Schedule nor any of the . provisions
thereof shall be deened to be void, or ever to have become
void, on the ground that such Act, Regulation or “provision
is inconsistent with, or takes away or abridges any of the
rights conferred by, any provisions of this Part, and
notw t hst andi ng any judgment, decree or order of any court
or tribunal to the contrary, each of the said Acts -and
Regul ations shall, subject to the power of any conpetent
Legi slature to repeal or anended it, continue in force."

The Act in question is the last entry (serial nunber 20) in
the N nth Schedule. Article 31B, quoted above, which
renders the Act immune fromall attacks based on the
provisions of Part 11l of the Constitution relating to
fundanental rights, mmkes it unnecessary to discuss wth
reference to the provisions of the statute that, even if the
guestion were open, the Act does not stiffer fromany such
infirmty, as is attributed to it.
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In view of the considerations set out above, we allow this
appeal , set aside the judgnment under appeal with costs here
and in the H gh Court. The respondent’ s petition
guestioning the vires of the Act is disnissed.

Appeal al | owed.
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