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ACT:

Factori es--Precautions agai nst dangerous fumes-Duty
Be Permitted to enter
nmeani ng of-Indian Factories Act, 1948 (LXVIII O 1948),

occupier-Liability for accident-'

36(3) and (4).

HEADNOTE:

The appel | ant was the occupier of a factory where there was
a pit in which dangerous funes were likely to be  present.
The pit was securely covered and encl osed and no one was
expected to go down into it for normal work as it was worked
by gadgets fixed nearby above the ground. Sonet hi ng ' went
wong wth the machinery inside the pit and five  workers
went down without wearing suitable breathing apparatus and
wi thout, wearing a belt securely attached to a rope the free
end of which could be held by sonme person standing outside.
Al the workers were overcome by poi sonous gases and di ed.
It was found that suitable breathing apparatus, reviving
apparatus, belts and ropes were not available anywhere in
the factory and were not kept for ready use near the pit-
The appellant was prosecuted as the occupier for breach  of
the provisions O s. 36(3) and (4) of the Indian Factories
Act, 1948. The trial Court held that no offence under S
36(3) had been made out and it was not proved  that any
perm ssion, express or inplied, had been given to the
worknmen to enter the pit, and | that no offence under S
36(4) had been nmade out because no permi ssion having been
given it was 'not necessary to keep the breathing “apparatus
etc., near the pit or anywhere else in the factory and
consequently it acquitted the appellant. On appeal by the
State, the High Court set aside the

(1) [1952] S.C. R $67.
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acquittal and directed the trial Court to decide the case
agai nst the appellant in the light of the interpretation of
the law made by the H gh Court. The Hi gh Court was of the
view that as c, the appellant had failed to prevent the
entry of the workers he nust in law be held to have
permtted the entry and commtted breach O s. 36(3) ; and
that it was not sufficient conpliance with s. 36(4) to
provi de breathing apparatus etc., only after coming to know
that sone person was about to enter the pit but that such

of

S.
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apparatus rmust be inmediately available at the pit at al
times.

Held, that s. 36(3) did not cast an absolute duty on the
occupier to prevent the entry into the pit and the nere fact
that a person had entered the pit did not by itself prove
that he had been "permitted to enter " within the neani ng of
that, subsection. The primary duty was on the worker
prohibiting himfromentering the pit. At the sane tine the
occupier was also liable if his permissionto the entry,
whet her express or inplied, could be inferred fromthe facts
and circunstances of the case.

Held, further, that s. 36(4) cast an absolute duty on the
occupier to see that the breathing apparatus etc., was
al ways available in the-factory and was peri odi cal |y
exam ned and certified fit for use and a sufficient nunber
of persons were trained inits use. But there was no -duty
to keep the apparatus at the pit at all times; such a duty
arose when sone person was about to enter the pit with the
perm ssi on of the occupier.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 193

1957.
Appeal by special |eave fromthe judgnent and order
August 1, 1957, of the Bonmbay H gh Court in Crimna

of

dat ed
Appea

No. 365 of 1957, arising out of the judgnment and order dated

the November 28, 1956,  of Joint Cvil Judge,

Sunmary Case No. 57 of 1956.
Rajni Patel and M S. K Sastri, for the appellant.

H. J. Umiyar, T. M Senand R H  Dhebar, for

respondent .

Juni or
Di vision, and Judicial Mgistrate First C.ass, Broach

in

t he

1959. Septenber 4. The Judgnent of the Court was delivered

by

WANCHOO J. - Thi s appeal by special |eave agai nst the judgnment

of the Bonmbay H gh Court raises the question of
interpretation of sub-ss. (3) and (4) of s. 36 of

Facts Act, (LXIIl of 1948), (hereinafter called the
The brief facts necessary for the
656

purpose are these. The appellant is the occupier of

t he
t he

Act) .

t he

CGopal MIls Co. Ltd., Broach, which is a factory as defined
in the Act. It appears that there is a pit inthe factory
i n which dangerous funes are likely to be present. This pit

was securely covered as required by s. 33(1) of the Act
nor ma
fixed

t hat

no one was expected to go down into the pit for. the
work of the factory as the pit was worked by gadgets
near by above the ground. It appears, however,

sonething went wong with the machinery inside the pit

and

on

July 4, 1955. Fakirji Dhanjishaw was the person in-charge

of those who were working in the purification  plant

which this pit is connected when the accident took place

about, 9-30 a. m on July 4, 1955. It seens that

sonething went wong with the machinery inside the pit,
| abourer named Melia Dadla was asked to go down into it

with

at

when

a
to

attend to it and he went down wthout wearing suitable

breat hi ng apparatus and a belt securely attached to a
the free end of which should have been held by a

standing outside the confined space. The result was

r ope,
person
t hat

Melia Dadla was seen overcone by poi sonous gases and died.
Thereafter Fakirji Dhanjishaw, Maganlal Gordhandas, Chunila

Bochar and Chhotalal Nathubbai went down into the

pi t

wi t hout wearing breathing apparatus and were overpowered
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with poisonous gases and died one after the other. It is
not clear when the superior officers in the mll were
informed of this tragedy. But it appears that after the
death of these five persons the Superintendent, Minicipa
Fire Brigade, was sent for with breathing apparatus and
ot her appliances and he went down into the pit to save the
dyi ng persons; but be was also attacked by the funmes and
becane unconscious. The mill doctor and some other doctors
also canme but nothing could be done to revive the five
persons who were dead. The natter was reported to the
I nspector of Factories and he went and nade enquiri es. It
was then found that suitable breathing apparatus, reviving
apparatus, belts and ropes were not available anywhere in
the factory and were not kept ready for instant use beside
the confined space. Consequently,

657

t he appel | ant was prosecuted as the occupier for the breach
of 's. 36 (3) and (4) of the Act.

The appel | ant’ t ook advantage of s. 101 of the Act and filed
a ' conplaint against the manager S. D. Vashistha and the
engineer H P. Tripathi.  In-view of this conplaint of the
appel lant, the first question that the nagistrate had to
deci de was whet her the comm ssion of the offence had been
proved. I f the comm ssion of the offence was proved, the
magi strate /'would have to consider  whether the appellant
could be discharged fromliability if he proved to the
magi strate’s satisfaction that he had used due diligence to
enforce the Act and that the other two persons conmitted the
offence in ‘question wthout his know edge, consent or
conni vance.

In considering the question whether an offence had been
conmitted, the nmagistrate had to interpret sub ss. (3) and
(4) of s. 36 of the Act. He was of the view that no of fence
under s. 36 (3) had been nade out as the prosecution had
failed to prove any permssion, express or inplied, to
Fakirji Dhanjishaw and others to enter the  pit. He was
further of the view that no offence under s. 36 (4) had been
conmitted because no permssion under sub-s. (3) having been
granted to anybody to enter the pit, it was not necessary to
keep the breathing apparatus etc., near the pit or anywhere
else in the factory. He, therefore, held that no  offence
had been commtted and acquitted the appellant as well as
the manager and the engi neer

There was an appeal by the State of Bonmbay to the H gh Court
against the acquittal, of the appellant al one: The High
Court disagreed with the interpretation of sub-ss. (3)  and
(4) of s. 36 by the nagistrate and held that-

" For attracting the application of sub-section (3) it is
not necessary that a positive act of obtaining pernission
nmust be done by a worker or a positive act /of granting

perm ssion nmust be done by the occupier or manager. |f the
occupi er or nmanager acquiesces in the entry, he permits the
entry. If he connives at the entry, then also he pernits
the entry. |If he fails to prevent the entry, then al'so he
permts the entry."
658
[t went on to say--

The schenme of the Act, which is a welfare legislation, is

to require an enployer to take precautionary neasures for
saf eqguarding the lives of his workers, prudent or inprudent,
rash or careful, against all possible danger while they are
wor ki ng on the prem ses of the factory."

It therefore held that as the appellant had not taken al
reasonable steps to prevent the workers from entering the
pit in case of the machinery getting out of order, he had
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failed to prevent the entry of the workers into the pit and
therefore nust be held in law to have permtted the entry
and conmitted the breach of sub. s. (3) of s. 36. As to
sub-s. (4) the High Court was of the viewthat it was not
sufficient conpliance with it to provide breathi ng apparatus
etc. only after com ng to know t hat sone person was about to
enter the confined space and that the apparatus nust be kept
ready for instant use and nust be i medi ately avail abl e near
the confined space not only to the person who might enter
the confined space with permission but even to the person
who mi ght enter the confined space wi thout perm ssion. The
Hi gh Court, therefore, set aside the acquittal of the
appellant and directed that the appellant’s conpl ai nt
agai nst Vashi stha and Tripathi should be first decided by
t he magi strate, (thus, in effect, setting aside t he
acquittal of ~Vashistha and Tripathi) and thereafter the
magi strate ~should proceed to decide the case against the
appel lant-in the light of the |law laid down. There was then
an application for a certificate to enable the appellant to
appeal to this Court which was rejected. The appellant then
appliedto this Court for special |eave to appeal which was
granted; and that is how the matter has come up before us.
The rel evant part of 's. 36 is in these terns: -

" (3) No person in any factory shall enter or be pernmtted
to enter any confined space such as is referred to in sub-
section (1) until all practicable neasures have been taken
to renove any funes which may be present and to prevent any
i ngress of funmes and unl ess either-
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(a) a certificate in witing has been given by a conpetent
person, based on a test carried out by hinmself, that the
space is free fromdangerous funes’ and fit for persons to
enter, or

(b) the worker is wearing suitable breathing apparatus and
a belt securely attached to a rope, the free end of which is
hel d by a person standing outside the confined space.

(4) Suitable breathing apparatus, reviving apparatus and
belts and ropes shall in every factory be kept ready for
i nstant use-beside any such confined space ‘as aforesaid
whi ch any person has entered, and all such apparatus- shal
be periodically exam ned and certified by a conpetent person
to be fit for use; and a sufficient number of persons
enpl oyed in every factory shall be trained and practised in
the use of all such apparatus and in the nethod of restoring
respiration.

Taking sub-s. (3) first, the question that falls for
consideration is the meaning of the words " be permitted to
enter ". The contention on behalf of the State before the
H gh Court was that these words cast an absol ute duty on the
occupi er to prevent the entry of any person in a pit etc. of
the kind nmentioned in sub-s. (1) of s. 36 and this seens to
have been accepted by the Hi gh Court. Learned counsel for
the appellant, however, urges that in the context of  this
provision, the duty cast on the occupier is not absolute and
there nust be sone kind of perm ssion, whether express or
inplied, to the person entering the pit etc. before the
occupier is made liable. In other words, it is subnitted
that it will be for the court on the facts and circunstances
of each case to infer whether there was perm ssion, express
or inplied, of the occupier to the person who enters the pit

etc. M. Unrigar appearing for the State of Bonbay urges
before wus that this latter construction would nake the
provision liable to evasion by the occupier. According to

him this provision neans that whenever anyone enters such a
pit etc. the burden is cast on the enployer to show that the
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entry was agai nst the occupier’s instructions. He even went
to the length of saying that if a worker
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entered the pit in order to comrmit suicide, it would stil
be for the occupier to show that the entry was against his
instructions and that he did all that he could to prevent
it. In this connection he drew our attention to certain
ot her sections in the Act where sinlar words are used, for
exanple, ss. 51, 52, 54, 60, 64, 67, 68, and 71. W do not
think it necessary to consider these other sections in

detail. It is enough to point out that there is one vita
di fference between the provisions of these other sections
and the provision contained ins. 36(3). Section 36(3)

prohibits the worker fromentering the pit etc. while these
ot her sections have no such prohibition against the worker

and cast the entire duty on the enployer. Section 36(3)
therefore will have to be construed in the context of the
words used therein. |t begins with prohibiting any person

from entering any such pit etc. The primary prohibition
therefore is of the person working in" the factory and
others —and the effect of this prohibition is worked out in
s. 97 of the Act.” Sub-section (1) of s. 97 provides that if
a worker enployed in'a factory contravenes any provision of
this Act inposing-any duty or liability on workers, he shal
be punishable with fine. Sub-section (2) of this section
then lays down that if a worker is convicted of an offence
under sub-s. (1), the occupier or nmanager of the factory
shall not be deened to be guilty of an offence in respect of
that contravention unless it is proved that he fails to take
all reasonable neasures for its prevention. Readi ng s.
36(a) withs. 97, it is clear that the prohibition of the
wor ker agai nst entering any such pit etc. is absolute and if
any worker enters such a pit-etc. heis guilty under s.
97(1). In this case, if the five wrkers who are dead, were
alive, they would have been guilty wunder 's. 97(1) for
contravening s. 36 (3) by entering the pit. Then s. 97 (2)
woul d cone into operation and it would be for the
prosecution to prove that the occupier or the / manager had
failed to take all reasonable neasures for preventing the
entry. The burden thus is on the prosecution to prove that
the occupier or the manager had not taken all reasonable
steps for preventing the entry and not on the occupier or
the manager to prove that he

661

had taken all such reasonable steps. The Court will
therefore have to consider all the facts and circunstances
in a particular case to see if the burden has, been

di scharged by the prosecution. It isin this._ background
that we have to consider the neaning to be given to the
words " be permitted to enter " appearing in-s. 36 (3). It

seems to wus that in the circunmstances these words do not
cast an absolute duty on the enployer to prevent the entry
and the mere fact that a person has entered such a pit etc.,
would not by itself prove that he bad been permtted to
enter. The Court wll have to look into the facts ~and
circunstances of the case to cone to the conclusion whether
the person who entered the pit was permitted to do so and
nmere entry woul d not necessarily lead to the concl usion that
there was permission to enter, whether express or inplied.
The nmagistrate in this case seens to have thought that a
positive act of obtaining perm ssion nust be done by the
worker or a positive act of granting perm ssion nmust be done
by the occupi er or the nmanager, though he has not said so in
so many words. It is not necessary that there should be a
positive act of obtaining perm ssion by the worker or a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 7

positive act of granting perm ssion by the occupier or the
nmanager. Wat the court has to see is whether on the facts
and circunstances of a particular case it will be reasonable
to infer that the entry was with perm ssion, whether express
or inplied. The High Court also, with respect, seenms to
have gone too far on the other side when it said that it was
the duty of the enployer to take all the precautionary
neasures for safeguarding the lives of his workers, prudent
or inprudentrash or careful, against all possible danger
whi |l ethey are working on the premises of the factory.

Thi swoul d inply that there was an absolute duty cast on the
enpl oyer to prevent the entry irrespective of the
consi derati ons that mght arise on the facts and
circunstances of a particular case. The true view of s. 36
(3), in our opinion, is that the prinmary duty is cast on the
wor ker or any ot her person prohibiting his entry into any

such pit etc. At the same time the occupier is also Iliable
if his perm ssion

84
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to the entry, whether express-or inplied, can be inferred on
the facts and circunmstances of the case; IS but this

perm ssion cannot in all cases be inferred by the nmere fact
of the entry. The H gh Court has remanded the case to the
magi strate /for retrial and in that retrial the nmmgistrate
will proceed to consider the liability of the occupier in
the light of the observations made by us on the construction
of s. 36 (3).

Turni ng now to sub-section (4), it will be found that it is
in tw parts: The first part provides that suitable
breathi ng apparatus, reviving apparatus, belts and ropes
shall in every factory be kept ready for instant use beside
any such confined space as aforesaid which any person has
ent er ed. This to our mind neans-that if for any reason a
person has to enter such confined space, the apparatus etc.,
shal | be kept ready for instant use beside such space. The
duty for keeping the apparatus ready beside the space arises
only when a person is entering the confined space, obviously
with the perm ssion of the occupier or the manager. ‘W do
not think that sub-s. (4) contenplates that “the apparatus

etc., shall always be kept ready near the confined space
whet her there is any occasion for any person to enter it or
not . The necessity of keeping the apparatus etc:  ready,

near the confined space arises when any person is about to
enter such space, obviously with the pernission of the
enpl oyer.

The second part of the section provides that all ' such
apparatus shall be periodically exam ned and certified by a
conpetent person to be fit for use and a sufficient nunber
of persons enployed in every factory shall be /'trained and
practised in the use of all such apparatus and in the nethod
of restoring respiration. This clearly shows that the
apparatus etc., must always be available in ‘the factory,
though it need not be kept near the confined space till such
time as sone one is about to enter it. There will be  no
possibility of ©periodical exam nation and training of
sufficient nunber of persons in the use of the apparatus
unl ess the apparatus was always available in the factory.
The duty cast by sub-s. (4) is absolute. So far as the
first part is concerned, the duty of keeping the apparatus
663

ready for instant use near the confined space arises as soon
as a person is about to enter it, obviously wth the
perm ssion of the occupier. So far as the second part is
concerned, it is the duty of the occupier to see that the
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apparatus is always available in the factory and is
periodically examned and certified fit for -use and a
sufficient nunber of persons are trained inits use. The

view taken by the magistrate of the effect of this section
is not correct and the view taken by the Hi gh Court is right
except that it is not necessary to keep the apparatus al

the time near the confined space. The Hi gh Court has
ordered retrial with respect to the contravention of sub-s.
(4) also and the magistrate who now retries the case will do
so in accordance with the construction of the sub-section

given by us. We have carefully refrained from saying
anything on the facts of this case as there is going to be a
retrial and it will be for the magistrate to consider al

the facts and circunstances before coning to a decision one
way or the other. The appeal is hereby disnissed.
Appeal dism ssed




