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Kar nat aka Handl oom Devel opnent” Corporation Linited

is the appellant in this appeal. The appellant-Corporation is a
Public Sector Enterprise established by the Karnataka State
Government to pronote and assist the growth and

devel opnent of the Handl oom I ndustry outside the

Cooperative sector in the State

The respondent was appoi nted for various spells of fixed

peri ods on a fixed honorarium as an expert weaver to train the
weavers in the unorgani zed sector. The respondent was

appoi nted on contract basis for a period of 200 days only, on a
fixed pay of Rs.400 per nonth with a stipulation that the
contract of appointment automatically expires on the 201st

day.

The State CGovernnment introduced "VISHM' programe

to train and TO rehabilitate the weavers. The respondent was
appoi nted specifically under the scheme on contract 'basis in
February, 1993 for a period of 3 nonths on different terns of
pay of Rs.1,000/- per nonth. He was again appointed on
contract basis for a period of 9 nonths as per the terns set
out in the letter of appointment. After the expiry of the
contract of appointnent, on 31.08.1994, he was not appointed
again. Being aggrieved, the respondent raised an I ndustri al

Di spute. The Labour Departnent referred the di spute under
Section 10(1)(c) of the Industrial Disputes Act, 1947
(hereinafter called "the I.D. Act") for adjudication, inter alia,
the question (a) whether the Project Adm nistrator Handl oom
Banhatti is justified in refusing enploynment to the workman.
The appel | ant-Corporation, inter alia, contended that: 1)

the 1.D. Act does not apply to the respondent and 2) the
respondent, his father and his wi fe have been doi ng busi ness
with the appellant at the relevant tine and that the
respondent was i ndependently doing the weavi ng busi ness

and 3) the respondent was engaged on contract basis for fixed
periods only and | ater under a specific schene/Vi shwa
progranmme introduced by the State and that the schene has

al ready been cl osed and as such there are no funds for
continuing with the said schene.

The Labour Court allowed the reference, in part, directing
reinstatement w thout back wages. Aggrieved by the award,

the Corporation preferred a wit petition, which was di sm ssed
by a Single Judge. The wit appeal filed by the appell ant-
Cor poration was al so di smissed by the Division Bench of the

Hi gh Court. Aggrieved by the dismi ssal of their wit appeal,
the Corporation preferred the above appeal in this Court.

on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

We have heard M. P. Vishwanatha Shetty, |earned senior

counsel for the appellant-Corporation and Ms. Rajani K
Prasad, |earned counsel for the respondent.

M. P. Vishwanatha Shetty, |earned senior counse

submitted that the H gh Court has failed to appreciate that the
respondent was not a workman in the enmpl oyment of the

appel | ant - Corporati on and that the respondent was a weaver

in the area as any ot her independent weaver in the area and
was getting certain concession fromthe Corporation which

was in the interest of devel opment of Handl oom I ndustry. It
was further submitted that there is no finding of the Labour
Court that the workman was working for 240 days

continuously in a cal ender year under the enployer with

wages and, therefore, the findings of the Labour Court and the
confirmation by the H gh Court are erroneous. It was further
contended that the respondent has worked as master weaver

for certain periods with ains and objectives of the schene of
the Corporation whichis purely tenporary in nature and the
respondent had beenan i ndependent weaver before and after

the tenporary period of training. It was further argued that
the appellant has no control over the respondent or over his
work and that they are given only assistance in the form of
raw materials, yarn etc. to convert the yarn into fabric and to
again sell the finished products to the Corporation. There is
no rel ati onshi p of 'enployee and enpl oyer between the

Cor poration and the weavers and when such is the case under
the schene, the naster weavers who are engaged by the
Corporation to give training to the weavers in the natter of
weavi ng of cloth cannot be considered as a workman.

Learned seni or counsel would further submt that the

i nference drawn by the H gh Court on the appoi ntnent orders

i ssued to the respondent fromtinme to tinme that the

respondent has worked for 240 days is not correct and that

the respondent was engaged for different periods which shoul d
not be conbined to say that he had worked for 240 days.
Learned senior counsel also subnmtted that there is no
guestion of violation of Section 25 (b) and Section/(f) of the I.D.
Act and that the findings that the workman has conti nuously
wor ked for a period of 240 days was contrary to the facts and
circunstances and that the respondent was given honorarium

of one week and not regul ar salary as required under the L:D.
Act and that he was only encouraged to support or share his
master skills to the other weavers while doing his own weaving
work for the maintenance of his famly. Concluding his
arguments | earned seni or counsel submitted that the Hi gh

Court is not justified in ordering reinstatement of the worker
who is not a worker but enployed on contract basis, time

bound specific scheme assigned as weaving trainer and who

has not been dism ssed or term nated by the nanagenent.

Per contra, Ms. Rajani K Prasad, |earned counsel for the
respondent submitted that the respondent had worked with

the appel |l ant-Corporation from1987 to 1994 i.e. nore than

240 days as contenpl ated under Section 25B of the |.D. Act

and, hence, his dismssal ambunted to retrenchnent within

the neaning of Section 2(o00) of the I.D. Act and since the
term nation of his service was without the conpliance of the
provi sions of Section 25F of the |I.D. Act, the respondent raised
a dispute before the Labour Court with a prayer to set aside
the termnation and to pass an award for reinstatenent, ful
back wages and with all other benefits. The Labour Court

al l owed the respondent’s reference and directed the
Corporation to reinstate the respondent into service without
back wages. Wen the judgnent of the Labour Court was
chal | enged before the High Court, the H gh Court disnissed

the wit petition and the wit appeal filed by the managenent
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on the ground that as the respondent had served for a period
of 240 days in a year imrediately preceding the term nation
the termination anpbunted to retrenchnent and, hence, the
Labour Court has rightly directed reinstatenent.

Learned counsel for the respondent submitted that the

civil appeal has no nerits and, therefore, it is liable to be
dismssed in the interest of justice and fair play.

We have carefully perused the pleadings, the award of

the Labour Court, judgnment passed by the |learned Single

Judge and al so of the | earned Judges of the Division Bench

and ot her annexures filed by both parties in the civil appeal
Bef ore proceeding to consider the rival submssions, it is
beneficial to notice the nature of work entrusted to the
respondent under the project in question undertaken by the

Kar nat aka Handl oom Devel oprment Cor poration

The nature of work entrusted to the respondent is to

carry out the usual business of-selling the cotton yarn or

pol yster to weavers who are covered under the scheme of the
Corporation. ~The said weavers who purchased the yarn, after
converting into a finished product in the formof cloth, sell the
same to the respondent, the sal e value of the finished product
is credited to the account of ‘each such weaver. |f the weavers
execute a targeted businessin the stipul ated period,
incentives are al so given to such weavers. These weavers are
al so provided | oans by the banks, KFFC and such banking or
financial institutions and the sanme is kept ‘as a security with
the respondent towards raw material provided to the weavers
and al so | ooms and accessories. |t is also the objective of the
Corporation to enhance and devel op handl oom cl oth and

pronote such enpl oynent -t hrough the schene provi ded by

the Corporation. The Corporation nore or |ess provides a sure
node of sale of the products of these weavers. To.increase the
enpl oyment opportunities and to get the unskilled persons
trained into weavers, the Corporation has entrusted the
respondent the responsibility through a schene sponsored by
the Government under the Vishwa programre. For getting

trai ned new persons as weavers, expert weavers are bheing
engaged by the respondent. This training programre is not
perennial in nature of work of the respondent. As and when
such schenes are sanctioned for the linited period

(sanctioned period), expert weavers on stipend/ honorari um of
Rs. 1000/- for a specific period of 9 nonths-are appointed. In
this case 9 nonths period will commence fromthe date of his
appoi ntnent i.e. 30.11.1993 under No.

KHDC/ | HDP/ BNT/ ADM 93- 94: 1301.

It is thus clear fromthe above that the respondent

claimant is aware that his appointment was purely contractua
and for a specified period. He is also aware that he is not
eligible to any other benefits as a regul ar enployee of the
Corporation and could be liable for termination wthout any
noti ce and without paynent of conpensation. The claimant is
al so aware that his appointment stood automatically

term nated on the conpletion of the stipulated period. The
case of the claimant, therefore, in our view does not becone
an industrial dispute.

We shall now as a sanpl e reproduce one appoi nt nent

order dated 30.11.1993.

"THE KARNATAKA HANDLOOM DEVELOPNMENT

CORPORATI ON LI M TED, BANGALORE \ 026 560 046.

I nt ensi ve Handl oom Devel opnent Proj ect, Banhatti \026 587
311.

No. KHDC: | NDP: BNT: ADM 93-94/1301 Date: 30.11.1993
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To

Sri Mahadev L. Raval,

Expert Weaver,

Near Sadashiv Tenple, Forest Area,
Post: Banahatti \026 587 311,

Tal uk: Jankhandi

District Bijapur.

The Corporation has been tasked with inplenentation of the
Vi shwa Progranme by State Government. One of the objects
of the Scheme is to train the persons/ weavers covered
under the scheme in the field of weaving different varieties of
fabric. Keeping in viewthis need, the nanagenent is

pl eased to consider your candidature for the post of Expert
Weaver and appoi nt you as EXPERT WEAVER on a stipend

of Rs.1,000 per nonth for a period of 9 nonths (N ne nonths
only) on the Terns-and Conditions hereinafter nentioned

and post you to SCP Training Centre, Ml eganvi Building,

| HDP, Banhatti, Tal uk, Jankhandi, District Bijapur

1) Your appoi ntment wi'll be purely contractua
2) Your termof contract will be for Nine months fromthe
date you report for duty inthe Corporation.

3) You will not be eligible for any benefits |ike DA HRA
and CCA or privileges as are adnissible to the regular

enpl oyees of the Corporation except to the extent provided in
this Oder.

4) You wi Il be governed by KHDC (Disciplinary & Appeal)
Rul es, applicable to other enployees of the Corporation

5) During the period of contract, if you intend to resign or
| eave the services of the Corporation, you shall be liable to
gi ve one nonth’s notice or pay one nonth’'s stipend in lieu of
such notice to the Corporation

6) Your duties shall be as allocated by the Managenent
fromtinme to tine.

7) You will be liable for term nation w thout any notice
and w t hout paynent of any conpensation and w thout

assi gning any reasons therefore at any tinme during the

peri od of contract.

8) The contract of your appointnment stands automatically
term nated on the expiry of nine nmonths fromthe date of
your reporting for duty in the Corporation

If you are agreeable to the above terns and conditions, you
are requested to sign the duplicate copy hereof and send it to
us in token of having accepted the appoi ntnment and report

for duty to the Project Adm nistrator, intensive Handl oom
Devel opnent Project, Banhatti, after conmunicating your
acceptance. |If you fail to convey your acceptance and report
for duty as advised above, it will be presuned that you are
not interested to accept the appointnent order and the

appoi ntnent order will be revoked w thout further reference

to you.

For KARNATAKA HANDLCOM
DEVELOPMENT CORPORATI ON LTD.

Sd/ -
Proj ect Adm nistrator,
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I nt ensi ve Handl oom Devel opnent
Proj ect, BANHATTI-587 311."

A careful perusal of the terms and conditions of

appoi ntnent would go to show that the respondent is not a

wor ker but enpl oyed on contract basis on a tine bound
specific scheme assigned as weaving trainer. However, the

| ear ned Judges of the Division Bench conmitted a factua

error in holding that the above letter of appointnent does not
show t hat enpl oynment was not a contract which stipul ated

that it comes to an end with the expiry of project or schene
nor is it the case of the Corporation that the respondent was
nmade aware of any such stipulation even at the

conmmencenent of the enployment. The Hi gh Court has failed

to notice that the respondent was engaged on contract basis
and had been assigned to train weavers who were lagging in
weaving skills in the weaving potential devel opment area

wor ki ng-on tine specific short term schenme sponsored by the
Corporation. ‘W are, therefore, of the opinion that the
respondent i's not a worker for the purposes of Section 25F of
the I.D. Act but enployed on contract basis only. The High
Court also has not properly appreciated the judgnent relied
on - SM Nilajkar & Os. vs. TelecomDistrict Manager

Kar nat aka, (2003) 4 SCC 27. As the respondent was

engaged as trainer for a specific period under the schene and
was paid a stipend of Rs.1,000/- p.m fromthe date of his
appoi nt nent and, therefore, Section 2(o00) of the Act is not
attracted soon after the expiry of the specific period the
respondent’s service was discontinued and so it is not a
retrenchnment as defined under Section 2(o0) of the I.D. Act.
On the other hand, the case of the Corporation before the

| earned Single Judge and al so before the Division Bench was
that the respondent was not a workman'in the enpl oynent of
the appellant and that he was a weaver in the area as another
weaver in the area and was getting certain concessions from
the Corporation.

We have perused all the appointnent letters dated

14.01. 1991, 24.02.1992, 10.02.1993, 03.03.1993 and

30.11. 1993 produced by the respondent as annexures which
consistently and categorically state that the respondent’s
appoi ntnent with the Corporation was purely contractual for a
fixed period. The respondent was engaged only under the

Vi shwa programre schene which is not in existence. Nowthe
schene cane to an end during August, 1994 the respondent

was al so not governed by any service rules of the Corporation
The Corporation put an end to the contract w e.f. 31.08.1993
whi ch, in our opinion, cannot be termed as dismssal from
service. Even assum ng that the respondent had worked 240
days continuously he, in our opinion, cannot claimthat his
servi ces should be continued because the nunber of 240 days
does not apply to the respondent inasnmuch as his services
were purely contractual. The termination of his contract, in
our view, does not anpbunt to retrenchrment and, therefore, it
does not attract conpliance of Section 25F of the |I.D. Act at
all.

The view taken by the High Court, in our opinion, is

contrary to the judgment of this Court in Kishore Chandra
Samal vs. Orissa State Cashew Devel oprment Cor poration

Li m ted Dhenkanal reported in 2006 (1) SCC 253 (Arijit
Pasayat and R V. Raveendran, JJ). The above is also a case of
enpl oyment for specific period/fixed termand that the

wor kman was engaged for various spells of fixed periods from
July, 1982 to August, 1986. The workman was retrenched at
the end of each period. The Labour Court held that the
appel | ant served continuously for many years covering the
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requi site period of continuous service in a cal endar year and
that the provisions of Section 25F of the |I.D. Act had not been
conplied with, termination of his service is illegal and
unjustified. On the basis of the said finding, the Labour Court
directed the workman to be reinstated to his forner post. The
H gh Court accepted the stand of the respondent Corporation
that the appointnent of the worknan was on NVR basis for a
fixed period of tinme on the basis of paynment at different rates
and since the engagement was for a fixed period, the High
Court held that the award of the Labour Court was to be set
aside. In support of the appeal, |earned counsel for the

wor kman subnmitted that the High Court failed to notice that
the period fixed was a canouflage to avoid regul ari zation
Rel i ance was placed on a decision of this Court in S.M

Nilaj kar & Ors. vs. Telecom Di strict Manager Karnataka
(supra) where it was held that nere nention about the
engagenent being tenporary wi thout indication of any period
attracts Section 25-Fof the Act if it is proved that the

wor kman concerned had worked continuously for nore than

240 days.

Arijit Pasayat, J speaking for the Bench, after referring to
the position of law relating to fixed appointnents and the
scope and anbit of Section 2(00)(bb) of Section 25-F which
were exam ned by thi's Court in several cases and also in

Mori nda Coop. Sugar MIls Ltd. vs. Ram Ki'shan & O's.,

(1995) 5 SCC 653 and which view was reiterated by a three-
Judge Bench of this Court in Anil Bapurao Kanase vs.

Kri shna Sahakari Sakhar Karkhana Ltd. & Anr. reported

in (1997) 10 SCC 599 noticed and reproduced para 3 as

under : -

"3. The | earned counsel for the appellant contends that the

j udgrment of the Hi gh Court of Bonbay relied on in the

i mpugned order dated 28-3-1995 in Wit Petition No. 488 of
1994 is perhaps not applicable. Since the appellant has

wor ked for nore than 180 days, he is to be treated as
retrenched enpl oyee and if the procedure contenplated

under Section 25-F of the Industriial D sputes Act, 1947 is
applied, his retrenchnment is illegal. W find no force in this
contention. |In Mrinda Coop. Sugar MIIs Ltd. v. RamKi shan
in para 3, this Court has dealt wth engagenment of the
seasonal workman in sugarcane crushing; in para 4t is
stated that it was not a case of retrenchment of the

wor kman, but of closure of the factory after the crushing
season was over. Accordingly, in para 5, it was held that it
is not 'retrenchment’ within the nmeani ng of Section 2(00) of
the Act. As a consequence the appellant is not entitled to
retrenchnment as per sub-cl ause (bb) of Section 2(o0o0) of the
Act. Since the present work is seasonal business, the
principles of the Act have no application. However, this
Court has directed that the respondent managenent should
maintain a regi ster and engage the worknen when the

season starts in the succeeding years in the order of
seniority. Until all the enpl oyees whose names appear in

the list are engaged in addition to the enpl oyees who are

al ready working, the managenment should not go in for fresh
engagenment of new worknen. It would be incunbent upon

the respondent managenent to adopt such procedure as is
enuner at ed above."

The Division Bench of the High Court in the instant case
relied upon the decision in SSM N Iajkar’'s case, which, in our
opi nion, has no application because in that case no period was
i ndicated and the only indication was the tenporary nature of
engagerment. We have already reproduced the ternms and
conditions of appointment in the case on hand, in all the
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orders of engagenent specific periods and the anmpount of
honorari um al so been nmenti oned. Therefore, in our view the
H gh Court’s order does suffer frominfirmty.

Learned seni or counsel appearing for the Corporation

pl aced reliance on the decision of this Court in Secretary,
State of Karnataka and Others vs. Umadevi (3) and

QO hers, (2006) 4 SCC 1 (Constitution Bench) paras 45 and 47
of the judgnment. P.K Bal asubramani an, J. speaking for the
Bench has observed as foll ows: -

"45. While directing that appointments, tenporary or

casual, be regularized or made permanent, the courts are
swayed by the fact that the person concerned has worked for
sone tinme and in sone cases for a considerable | ength of
time. It is not as if the person who accepts an engagenent

ei ther tenporary or casual in nature, is not aware of the
nature of his enployment. He accepts the enploynent with
open eyes. It may be true that he is not in a position to
bargain -- not at arms length -- since he m ght have been
searching for sonme enploynent so as to eke out his
livelihood and accepts whatever he gets. But on that ground
al one, it -would not be appropriate to jettison the
constitutional scherme of appointment and to take the view
that a person who has - tenporarily or casually got enpl oyed
shoul d be directed to be continued permanently. By doing

so, it will be creating another node of public appointnment
which is not permssible. If the court were to void a
contractual enploynment of this nature on the ground that

the parties were not having equal bargaining power, that too
woul d not enable the court to grant any relief to that

enpl oyee. A total enbargo on such casual or tenporary

enpl oyment is not possible, given the exigencies of

adm nistration and if inposed, would only nean that sone
peopl e who at |east get enploynment tenporarily,
contractually or casually, would not be getting even that
enpl oyment when securing of such enpl oynent brings at

| east sonme succor to them After all, innunerable citizens of
our vast country are in search of ‘enpl oynent and one i s not
conpel led to accept a casual or tenporary enploynment if one
is not inclined to go in for such an enploynent. It is in that
context that one has to proceed on the basis that the

enpl oyment was accepted fully know ng the nature of it and
the consequences flowing fromit. In other words, even while
accepting the enploynent, the person concerned knows the
nature of his enploynent. It is not an appointnment to a post
in the real sense of the term The claimacquired by himin
the post in which he is tenporarily enployed or the interest
in that post cannot be considered to be of such a magnitude
as to enable the giving up of the procedure established, for
nmaki ng regul ar appointnments to avail able posts in the
services of the State. The argunent that since one has been
working for some tinme in the post, it will not be just to

di sconti nue him even though he was aware of the nature of
the enpl oyment when he first took it up, is not (sic) one that
woul d enable the jettisoning of the procedure established by
| aw for public enmploynent and woul d have to fail when

tested on the touchstone of constitutionality and equality of
opportunity enshrined in Article 14 of the Constitution of

I ndi a.

47. When a person enters a tenporary enpl oyment or gets
engagenment as a contractual or casual worker and the
engagenent is not based on a proper selection as recognized
by the relevant rules or procedure, he is aware of the
consequences of the appoi ntrment being tenporary, casual or
contractual in nature. Such a person cannot invoke the
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theory of legitinate expectation for being confirmed in the
post when an appointnent to the post could be nade only by
following a proper procedure for selection and in cases
concerned, in consultation with the Public Service

Conmi ssion. Therefore, the theory of legitimate expectation
cannot be successful |y advanced by tenporary, contractual

or casual enployees. It cannot also be held that the State
has hel d out any promi se whil e engagi ng these persons
either to continue themwhere they are or to make them
permanent. The State cannot constitutionally make such a
prom se. It is also obvious that the theory cannot be invoked
to seek a positive relief of being nmade permanent in the
post."

Batal a Coop. Sugar MIls Ltd. vs. Sowaran Singh

(2005) 8 SCC 481 [Arijit Pasayat and Dr. AR Lakshnmanan, JJ]

was also relied on. In this case, the legality of the judgnent
rendered by the Division Bench of the Punjab & Haryana Hi gh
Court dismssing the wit petition filed by the nmanagenent

and uphol'ding the award made by the Presiding Oficer,

Labour Court was called i n'question. The workman, in this

case, made a grievance before the State Governnent that his
services were illegally term nated by the managenent.

Ref erence was made by the State Governnent under Section

10(1) of the I.D. Act for adjudication. 'The Labour Court was of
the view that though the stand of the enployer was that the
respondent wor kman was enpl oyed on casual basis on daily

wages for specific work and for a specified period yet evasive
reply was given in respect of the workman's stand that he was
appointed in April, 1986. The Labour Court held that there

was violation of Section 25-Fof the Act. ~Direction was given to
reinstate the worknman with 50% back wages. The enpl oyer

filed a wit petition which was di sm ssed by the High Court. It
was held that there was no legal or factual infirmty in the
award. I n support of the appeal, counsel for the managenent
submitted that both the Labour Court and the H gh Court fel

in grave error by acting factually and | egally erroneous

prem ses and that the stand of the appellant was that the

wor kman was engaged on casual basis on daily wages for

specific work and for a specific period and that the details in
that regard were undisputably filed. Therefore, the provisions
of Section 2(o0) (bb) of the Act are clearly applicable.” In
addi tion the onus was wongly placed on the enployer to

prove that the workman had not worked for 240 days in 12

cal endar nonths preceding the alleged date of ternination and
no material was placed on record by the workman to establish
that the workman had offered hinself for a job after

12.02.1994. This Court, after referring to Mrinda

Cooperative Sugar MIls Ltd. case (supra) and Ani

Bapurao’s case (supra) held that the relief granted to'the

wor kman by the Labour Court and the Hi gh Court cannot be

mai ntai ned. This Court also held that so far as the question of
onus regardi ng working for nmore than 240 days is concerned,

as observed by this Court in Range Forest O ficer vs. S. T.

Hadi mani (2002) 3 SCC 25 the onus is on the workman. The

appeal filed by the nanagenent was, therefore, allowed.

As pointed out earlier, the respondent was engaged only

on contract basis. It is only a seasonal work and, therefore,
the respondent cannot be said to have been retrenched in view
of what is stated in clause (bb) of Section 2(o0) of the Act.
Under these circunstances, we are of the opinion that the

vi ew taken by the Labour Court and the Hi gh Court is not

correct and is illegal. The appeal is accordingly allowed but in
the circunstances w thout costs.




