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BENCH
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JUDGVENT:

J UDGMENT

Dr. ARIJIT PASAYAT, J.

Chal l enge in these appeals is to the judgnent rendered

by the Custonms, Excise and Gold (Control) Appellate Tribunal
New Del hi, (for short 'CEGAT' ). By the inpugned judgnent the
CEGAT hel d that the bar of unjust enrichment does not apply

to claimfor refund in cases where original payments of duty
were made under protest. Accordingly, the orders passed by

the Central Excise Authorities were set aside

Background facts in a nutshell are-as follows:-

Respondent no.1 was fornerly known as Ms. Birla Jute

& Industries Ltd. \026 unit Chittor Cenent Wbrks. It was
engaged in the nanufacture of Cenment which is classifiable

under Chapter 25 of the Schedule to the Central Excise Tariff
Act, 1985 (in short 'Tariff Act’). It claimed the benefit of rebate
of central excise duty under Notification No.36/87-CE dated
1.3.1987 which was deni ed by the Departnent. Thereafter,
respondent no.1 paid duty at the applicable rates under

protest during the period between March 1987 to March1990.
Initially, the respondent no.1 was held to be entitled to the
benefit of the notification in ternms of the order dated

14.5. 1991 passed by the Collector (Appeals), Central Excise.
Respondent no.1 by letter dated 29.5.1991 requested the
jurisdictional Assistant Collector to grant refund in conpliance
of the order passed by the Collector (Appeals). Being aggrieved
by the order of the Collector (Appeals), Revenue preferred an
appeal before the CEGAT whi ch was di smissed. Authorities

were of the view that respondent no.1 had passed on duty to

the customers and, therefore, notice was issued on 29.4.1994

to show cause as to why the anobunt of refund shoul d not be
credited to the Consuners Welfare Fund. By order dated

20. 12. 1994, the Assistant Collector, Central Excise Division
Udai pur, sanctioned the refund clained but directed that only

a part of it was to be paid to respondent no.1. The remaining
amount was ordered to be credited to the Consuner Wl fare

Fund. It is to be noted that the total claimof refund was
Rs. 9, 70, 25, 847. 60 which consists of the following itens:-
(1)

Exci se duty under refund
charged/realized fromthe
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pur chasers.

Rs. 1, 08, 60, 620. 00

(i)

Exci se duty under refund
not charged/realized from
the purchasers.

Rs. 8, 60, 52, 179. 00

(iii)

Exci se duty under refund
borne by the unit

Rs. 1, 13, 048. 00

The Assistant Collector, inter alia, held that the
respondent no.1 had failed to prove that the duty incidence
had not been passed on to the custoners. Respondent no.1
filed an appeal before the Conmi ssioner (Appeals), which was
di smi ssed placing reliance on the decision of this Court in
Maf at | al Industries Ltd. v. UO [1997 (89) ELT 247 SC|. It was
hel d t hat 'principle of unjust enrichnent would apply to the
present case, since respondent no.1 had passed on the
i nci dence of duty to its custoners. Appeals were filed before
the CEGAT by respondent No.1 which relying on the decision
of this Court in Sinkhai Synthetics & Chem cals (P) Ltd. v.

Col  ector of Central Excise, Aurangabad (2002 (9) SCC 416)

hel d that the principle of unjust enrichnment was not

appl i cabl e as anount 'had been paid under protest.

Accordingly, the appeals were allowed. 1In these appeals the
primary stand of the appellant is that the decision in Sinkhai’s
case (supra) has been held to be not properly decided by a

t hree-Judge Bench in Commi ssi oner of Central Excise,

Munbai -11 v. Allied Photographics India Ltd. (2004 (4) SCC

34).

Learned counsel for respondent no.1 on the other hand
submitted that the amount was paid provisionally under Rule
9-B of the Central Excise Rules, 1944 (in short the 'Rules’).
The anmendnent to Section 11-B of Central Excise Act, 1944
(in short the 'Act’) was nmade on 20.9.1991. In view of position
prior to anendnent, Section 11-B(3) of the Act, was applicable
and refund was to be granted without an application

Learned counsel for the respondent no.2 has subnmitted
that pursuant to the orders passed by the Appellate Authority
For Industrial & Financial Reconstruction, New Del hi (in-short
"AAIFR ) adjustnments have been made and if the order of the
Tribunal is interfered with that may disturb the arrangenents
made. It has been stated by the respondents that the
i nci dence was not passed on the custonmers and it has been
borne by the assessee and, therefore, Section 11-B of the Act
has no application.

By order dated 13.11.2003 as reported in Conmissioner
of Central Excise, Munmbai v. Allied Photographics India Ltd.
(2004 (4) SCC 55), doubting the correctness of the view
expressed in Sinkhai’'s case (supra) reference was nmade to a
t hree-Judge Bench. The three Judge Bench in Commi ssioner

of Central Excise, Munbai Il v. Allied Photographics (speaking
through one of us Kapadia, J.) (2004 (4) SCC 34) held as
foll ows: -

"(1) Section 11-B was inserted in the Act w.e.f. 17-
11-1980. Under Explanation (B)(e) to Section 11-
B(l1), where assessnment was nade provisionally the
rel evant date for conmencenent of limtation of six
nmont hs was the date of adjustment of duty as fina
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assessnent. Entitlenent to refund would thus be
known only when duty was finally adjusted.

Expl anation (B)(e) referred to limtation in cases
covered by Rule 9-B which dealt with duty paid

under provisional assessment. The said rule started
with a non obstante clause. Rule 9-B was a

conplete code by itself. On conpliance with the
conditions therein, the proper officer was duty-
bound to refund the duty w thout requiring the
assessee to nake a separate refund application. The
said rule, therefore, provided for naking of refund.
On the other hand, Section 11-B(1) dealt with
claimng of refund by the person who had paid duty
on his own accord. In this connection, Section 4 of
the Act is relevant. It dealt w th assessnent which
nmeans determination of tax liability. Under the Act,
duty was payabl e by the manufacturer on his own
account. Hence, under Section 1I-B(1), such a
person had to clai mrefund by making an
applicati'onwithin six nonths fromthe rel evant date
except in-cases where duty was paid under protest

in terms of the proviso. However, even in such
cases, the person claimng refund had to pay the
duty under protest i'n terns of the prescribed rules.
Thus, Section 11-B(1) refers to claimfor refund as
agai nst maki ng of refund by the proper officer under
Rul e 9-B.

(2) On 20-9-1991 Section 11-B underwent a drastic
change vide Central Excises and Custons Laws
(Amendrent) Act 40 of 1991 (for short "the
Amendnent Act"). By the Anmendnent Act, the
concept of unjust enrichnment as undeserved profit
was i ntroduced.

(3) According to Statenment of Objects and Reasons
for enacting the Anendnent Act, the Public

Accounts Committee had recomended

i ntroduction of suitable legislation to anend the Act
to deny refunds in cases of unjust enrichment. By
the Amendment Act, Section 11-B(3) was anended

and cl ause (e) to Explanation (B) was substituted by
a new clause (e). However, although clause (e) as it
stood prior to 20-9-1991 dealt with the limtation
period in cases of refund of duty paid under
provi si onal assessnent, the substantive provision
for provisional assessment of duty was Rule 9-B
Therefore, even with the deletion of old clause (e),
Rul e 9-B continued during the rel evant peri od.
Therefore, Section 11-B (as anmended) applied to
claimng of refunds where the burden was on the
applicant to apply within tinme and prove that the

i nci dence of duty had not been passed on whereas
Rul e 9-B covered cases of ordering of

ref und/ maki ng of refund, where on satisfaction of
the conditions, the officer concerned was duty-
bound to make the order of refund and in which

case question of limtation did not arise and,
therefore, there was no requirenent on the part of
the assessee to apply under Section |1-B. Lastly,
Rule 9-B referred to paynent of duty on provisiona
basi s by the assessee on his own account and,
therefore, in cases where the manufacturer is
allowed to invoke this rule and refund accrues on
adj ustment under Rule 9-B(5) that refund is on the
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account of the manufacturer and not on the

account of the buyer. If one reads Section 11-B on
one hand and Rule 9-B on the other hand, both

i ndi cate payment by the assessee on his own
account and refund becones due on that account

al one.

(4) The Bench found no nmerit in the stand that
paynment of duty under protest and paynent of duty
under provisional assessnent are both "on-account"
payments under the Act. There is a basic difference
bet ween duty paid under protest and duty paid

under Rule 9-B. The duty paid under protest falls
under Section 1l -B whereas duty paid under
provi si onal assessnent falls under Rule 9-B. That
Section 11-B deals with claimfor refund whereas
Rul e 9-B deals with making of refund, in which case
the assessee has not to conmply with Section 11-B
Therefore, Section I'l-B and Rule 9-B operate in

di fferent spheres. Therefore, the respondent was
bound to conmply with Section 11-B. I'n any event,
the application dated 11-2-1997 fell in the category
of refund cl ai mbeing made after finalization of
assessnment of NIIL and, therefore, Section 11-B had
to be conplied with interns of para 104 of the
judgrment in Mafatlal /A ndustries Ltd. v. ‘Union of
India [(1997) 5 SCC 536]. Since there was failure to
conply with Section 11-B, the respondent was not
entitled to refund.

The basi s on which a manufacturer clains

refund is different fromthe basis on which a buyer
clainms refund. The cost of purchase to the buyer
consi sts of purchase price including taxes and

duti es payabl e on the date of purchase (other than
the refund which is subsequently recoverable by the
buyer fromthe Departnment). Consequently, it is not
open to the buyer to include the refund anpbunt in
the cost of purchase on the date when he buys the
goods as the right to refund accrues to himat a
date after completion of the purchase depending
upon his success in the assessnent. Lastly, as

al ready stated, Section 11-B dealt with the claimfor
refund of duty. It did not deal w th making of
refund. Therefore, Section |1-B(3) stated that no
refund shall be nmade except in terns of Section 11-
B(2). Section 11-B(2)(e) conferred a right on the
buyer to claimrefund in cases where he proved that
he had not passed on the duty to any other person
The entire scheme of Section 11-B showed the

di fference between the rights of a manufacturer to
claimrefund and the right of the buyer to claim
refund as separate and distinct. Mreover, under
Section 4 of the said Act, every payment by the
manuf act urer whet her under protest or under
provi si onal assessnent was on his own account.

The accounts of the manufacturer are different from
the accounts of a buyer (distributor)."

In view of what has been stated above, the order of

CEGAT cannot be nmi nt ai ned.

But the crucial question is whether the duty el enment had
been passed on to the custonmer. This is to be factually

adjudi cated. W, therefore, remt the matter to the Assistant
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Coll ector to decide this matter. The parties shall be pernmitted
to place materials in support of their respective stand. W
nmake it clear that we have not expressed any opinion as to the
ef fect of the adjudication to be nade by the Assistant Collector
in the proceedi ngs before the AAIFR

The appeal s are accordingly di sposed of wi thout any
order as to costs.




