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PETI TI ONER:
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Vs.
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M SS ASHA TRI LOKBHAI SHAH ETC.
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HANSARI A B. L. (J)
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ACT:

HEADNOTE:

JUDGVENT:

THE 9TH DAY OF MAY, 1995
Present:

Hon' ble M. Justice R M Saha

Hon' ble M. Justice B.L.Hansaria
M. P.H Parekh, Ms. Snrita Mshra, M. N K Sahoo, Advs. for
the appel |l ants.
M. S. Ganesh, M. C. H Patel, M. Reenn Bhandari, M.
M N. Shroff, M. K V.Sreekumar and Ms. Kam ni Jai swal, Advs.
for the Respondents.

JUDGVENT
The foll owi ng Judgnment of the Court was delivered:

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NGCS. 5403-04 OF 1995

[Arising out of S.L.P.(C) Nos.3662-63 of 1989]

Sumanl al Chhot al al Kandar etc. o0 Appel | ant s
Ver sus

M ss Asha Tril okbhai Shah etc. —  ..... Respondent s
JUDGVENT

R M Sahai, J.

An inportant question in relation to the adoption of
infants from orphanage or ashrams by foreign nationals is
rai sed by the appellants, who claim to be social workers.
They approached the H gh Court, invoked its appellate
jurisdiction against the order passed by the District Judge,
Raj kot, allowing the application filed by Superintendent,
Kat hi awar Nirashrit Bal ashram as Power of Attorney hol der of
a Norwegi an couple under Section 7 of the GQuardians and
Wards Act, 1890 and appointing the Norwegi an couple as the
guardian of the child wth certain conditions nentioned in
the order. By the tinme the appeal cane up for hearing, the
| aw of adoption by foreign nationals was streamined by this
Court in two decisions: Lakshmi Kant Pandey v. Union of
India (1984) 2 SCR 795 and Laxm Kant Pandey v. Union of
India & Anr. (1985) Supp. 3 SCR 71. The Ilearned Single
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Judge, therefore, after exam ning the conditions inposed by
the District Judge held that the guidelines laid down by
this Court had been scrupulously followed. The order was
mai ntai ned i n appeal as well.

The guidelines laid down by the Court are quite
exhaustive. What is urged is that they are not being carried
out either in letter or spirit. It is, therefore, necessary
toreiterate the guidelines laid down by this Court in the
case of Lakshm Kant Pandey (supra) and further make it
clear that whenever an application is filed for perm ssion
to adopt a child by a foreign national then the guidelines
woul d be strictly adhered to. The authority permtting
adoption should explainto the biological parent of the
child about the nature and effect of the adoption and the
possi bl e permanent loss of  contact from the «child. In
absence of a finding that the authorised officer took
precaution to explain the effect of adoption it rmay be
rendered infirm -~ This is denpnstrated by the facts of this
case as the Superintendent, as holder of Power of Attorney
of the '‘Norwegian couple, ~becane the applicant and as
Superi nt endent-of the Ashram gave the <child in adoption
That was not proper. It was- the duty of the Superintendent
to have contacted the nother and the father, if they were
known, and to explain to themthe effect of adoption unless
they were not avail abl'e. However, we do not interfere with
the orders passed by the courts below, but as indicated
above, the guidelines have to be enforced strictly, as
violation of the same nay not only render the adoption
infirm but my lead to proceeding against the person
infringing the sane.

The appeals are thus disposed of by reiterating the
guidelines laid down by this Court and stating ‘that any
violation of these or non-conpliance may |ead to adoption
bei ng declared invalid and expose the persons concerned to
strict action including prosecution.




