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ACT:

ESTATE DUTY ACT 1953/ESTATE RULES 1953: Section 36/Rule
7(c)-FirmDeath of ~partner-Entire interest of deceased in
firm including goodwill passes on death-To be valued-
Includible in estate of deceased for |evy of estate duty.

HEADNOTE:

One N. Kanti Lal —~had 28% share in a partnership firm
The Partnership Deed, by «cl. (10) provided that the firm
shall not stand dissolved on death ~of any of the partners
and the partner dying shall have  no right whatever in the
goodwi I | of the firm On _his death, the respondent-
account abl e person filed necessary return under the Estate
Duty Act, 1953 without including the value of the share of
the deceased in the goodwill of the firm The ~Assistant
Controller of Estate Duty, however, held that the share of
the deceased in the goodwill of the firmwas liable to be
included in the principal value of his property and added
the same to the value of the interest which the deceased had
inthe partnership assets. The Appellate Controller of
Estate Duty confirned the aforesaid order in appeal

The accountable person preferred appeal before the
Appel l ate Tribunal contending: (1) that the deceased had no
interest in the assets of the firmand hence his share in

the goodwill did not pass at all; (2) that inl view of cl
(10) of the Partnership Deed the share of the deceased
partner in the goodwill did not pass and as such was not

liable to the charge of estate duty; and (3) that when a
partnership was a going concern, there could not 'be any
separate valuation of the goodwill which went wth the
runni ng business. The Tribunal rejected all the contentions
and held that in spite of «cl. (10) of the partnership
agreenment, the value of the goodwill to the extent of the
share of the deceased passed on his death and it was |iable
to be charged to estate duty.
46

On reference by the Tribunal, the Hi gh Court held: (i)
that the interest of the deceased in the firmwas property
within the neaning of the provisions of the Estate Duty Act;
and (ii) that the value of the interest of the deceased in
the partnership firmwould not include the goodwill of the
partnership firm
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This Court, on the question: 'Wether the value of the
interest of the deceased in a partnership firmwould include
the goodwill of the partnership firm and liable to estate
duty’, allow ng the Appeal of the Revenue,

N

HELD: 1. In a partnership there is a commnity of
interest in which all the partners take in the property of
the firm But that does not nmean that during the subsistence
of the partnership a particular partner has any proprietary
interest in the assets of the firm Every partner of the
firmhas a right to get his share of profits till the firm
subsi sts, and he has also a right to see that all the assets
of the partnership are ‘applied to and used for the purpose
of the partnership business. Al these rights of a partner
show that he has got a nmarketable interest in all the
capital assets of the firmincluding the goodwill asset even
during the subsistence of the partnership. This interest is
"property’ within the meaning of 's. 2(15) of the Estate Duty
Act, 1953, [53 D F]

2. The goodwill of the firm is an asset in which the
dyi ng partner —has a share. It ~passes on the death of the
dyi ng partner and the -beneficiary of such passing woul d be
one who by virtue of the partnership agreement would be
entitled to the value of that asset. The fact that such
interest mght devolve not on the |egal representatives but
on a different group or category of persons or that fromthe
goodwi I | the |legal representatives nmight be excluded, would
not make any difference for the purpose of assessment of
estate duty. The entirety of the interest of the deceased
partner that woul d- pass, whi ch necessarily i ncl uded
goodwi I I, would be includible in the estate. The val uation
of such entire interest has to be deternmined as provided
under s. 36 of the Estate Duty Act, 1953 read with Rule 7(2)
of the Estate Duty Rules, 1953. [61 E-Q

3. The share of the deceased in the partnership did not
evaporate or disappear. It went together wth the other
assets and should be valued in the manner contenpl ated under
Rule 7(c) of the Estate Duty Rules. The goodwill of the firm
after the death of the dying partner does not get dininished
or extinguished. Woever has the benefit of that firm has
the benefit of the value of that goodwill. Therefore, if by
any
47
arrangenent, for instance, clause (10) of the partnership
agreenment in the instant case, heirs do not-get any share in
the good will, the surviving partners who will have the
benefit of the partnership will certainly have that benefit.
Therefore, as a result of the death of the dying partner
there is cesser of interest as well as accrual or arising of
benefit of the said cesser. [62 F; 57 B-D

4. Difficulties in making apportionnent do not nmake a
taxabl e item non-taxable.[58 C

Per petual Executors and Trustees Associ ati on of
Australia Ltd. v. Conm ssioner of Taxes, 1954 A.C. 114 = 25
I.T.R (ED) 47, Attorney- Ceneral v. Boden and Another, 1912
(') K B. 539, Addanki Narayanappa & Anr. v. Bhashara
Krishnappa and 13 ors., A l.R 1966 S.C 1330=[1966] 3 SCR
400, Commission of Incone-tax, Madras v. Best and Co.
(Private) Ltd., 60 I.T.R 11 and Khushal Khengar Shah v. Ms.
Khor shed Banu, [1970] 3 SCR 689 relied upon

Controller of Estate Duty, Madras v. Ilbrahim Gulam
Hussain Currinbhoy, 100 I.T.R 320, State v. Prem Nath, 106
| TR 446, Controller of Estate Duty, Bonmbay City | .
Faki rchand Fatchchand Sachdev, 134 |TR 268, Controller of
Estate Duty v. Kanta Devi Taneja, 132 ITR 437 and Controll er
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of Estate Duty, Wst Bengal v. Annaraj Mehta and Deor g]
Mehta, 119 | TR 544, approved.

Attorney-General of Ceylon v. AR Arunachal am Chetti ar
and Ohers, 34 ITR 20 E.D., Aladi Kuppuswam v. Controller
of Estate Duty, Madras, 76 I TR 500 and Snt. Surunbayi Amma
v. Controller of Estate Duty, Madras, 103 I TR 358,
di stingui shed.

Controller of Estate Duty v. Snt. Ram Sumarni Devi, 147
I TR 233 and P. Abdul Sattar v. Controller of Estate Duty,
150 I TR 206, overrul ed.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 1349(NT)
of 1974.

Fromthe Judgment and Order dated 20th June, 1973 of
the Gujarat Hi gh Court in Estate Duty Ref. No. 3 of 1970.

S.C. 'Manchanda, K. P. Bhatnagar and M ss A Subhashin
for the Appellant-.

48

S.T. Desai and S.C.  Patel for the Respondent.

The Judgrment of the Court was delivered by

SABYASACH  MJKHARIJI, J. This i's an appeal by
certificate granted by the H gh Court of Gujarat by its
order dated 2nd May, 1974 fromthe judgnent and order dated
28t h June, 1973 in Estate Duty Reference No. 3 of 1970 under
section 65(1) of the Estate Duty ~Act, 1953 (hereinafter
called the "Act’).

One Nareshchandra Kantilal ~ died on 13th  Septenber,
1962. He was a partner in the firm of Mssrs G
Bhagwati prasad & Co. having 28% share in the partnershinp.
The partnership was by the docunent of partnership which is
dated 6th June, 1957. On the death of  the deceased, the
account abl e person filed necessary return under the Act. The
Assistant Controller of Estate Duty while valuing the estate
of the deceased, came to the conclusion that the share of
the deceased in the goodwill of the firmin which he was a
partner was liable to be included in the principal value of
his property. This inclusion was resisted by the accountable
person on the ground that the question of adding the value
of the share of the deceased in the goodwi Il of the firmdid
not arise in view of clause (10) of the partnership deed.
Clause (10) was as foll ows:

"The firm shall not stand dissolved on death of
any of the partners and the partner dying shal
have no right whatever in the goodwi |l of the
firm.

The accountable person contended on the basis of this
clause that on the death of the deceased, his heirs had no
right in the goodwi Il of the firm and as such the val ue of
the said goodwill did not pass under the provisions of the
Act and was, therefore, not liable to any estate duty. The

Assi st ant Controller, however, negati ved the sai d
contention. He valued the goodwill at Rs.2,16,900. The share
of the deceased in the goodwill was worked out fromthis

val ue at Rs. 60, 732. The Assistant Controller also worked out
the value of the interest which the deceased had in the
partnership assets and added to the above referred anpunt of
Rs. 60, 732 as the value of his share in the goodw | I.

The accountable person, being aggrieved, preferred an
appeal before the Appellate Controller of Estate Duty,
Bonbay. He by and
49
large confirmed the order of the Assistant Controller and
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made only a slight reduction in the value of the goodw | I.
The accountable person thereafter went up in appeal before
the Appellate Tribunal. She raised before the Tribunal two
principal contentions, nanely, (1) that the deceased had no
interest in the assets of the firmand hence his share in
the goodwill did not pass at all, and (2) as, according to
the partnership agreenment, the partnership was to continue
on the death of any of the partners and as it was further
stipulated that the deceased would have no interest in the
goodwi I | of the firmon his death, his share in the goodw ||
did not pass and as such was not liable to the charge of
estate duty. The Tribunal rejected both these contentions.

It was contended on  behal f of the accountabl e person
before the Tribunal that' when a partnership was a going
concern there could not be any separate valuation of the
goodwi | | which went w th the running business. The Tribuna
noted that there was no question of valuing the goodw ||
separately because what was to be valued was the totality of
interest of a partner in partnership assets including the
val ue of ' the goodwill. The Tribunal eventually decided the
matter relying upon the _decision of the Privy Council in
Per petual Executors and Trustees Association of Australia
Ltd. v. Comm ssioner of Taxes, 1954 A C 114 =251.T.R
(ED) 47. The Tribunal held that in spite of clause (10) of
the partnership agreenment, the value of the goodwill to the
extent of the share of the deceased passed on the death of
Nar eshchandra Kantilal and it was Iliable ‘to be charged
estate duty.

Three questions of |aw were referred to the Hi gh Court.
These were:

"1. Whether, on the facts and i n the circunstances
of the case, the interest of the deceased in the
firm of Messrs. G Bhagwatiprasad & Co. of
Ahrmedabad was property within~ the neaning of the
provi sions of the Estate Duty Act?

2. If the answer to the above question is in the
affirmati ve, whether, on the facts and in the
circunstances of the case, having regard to the
terns of the partnership deed dated June 6, 1957,
the value of the interest of the deceased in the
sai d partnership would include the goodwi Il of the
partnership firnf

3. Wether, on the facts and in the circunstances
of the case, the value of the goodwill, if any,
woul d be exenpt under the provisions of section
26(1) of the Act?"

50

The [ ast question was not pressed before the  High
Court. The High Court, therefore, did not give any answer.
The first question, the Hi gh Court, answered in favour of
the revenue and in the affirmative and the second question
was answered in the negative. As the first question was in
favour of the revenue and there was no appeal by the
account abl e person this appeal is concerned only with the
second question nanely 'whether the value of the interest of
the deceased in the said partnership would include the
goodwi I | of the partnership firnmi. The Hi gh Court answered
the question in the negative and in favour of the
account abl e person as nenti oned herei nbefore.

The High Court noted that the primary object of every
taxing statute was to recover a tax or duty in cash on the
happeni ng of a particular taxable event. This event under
the Act, is the actual or deenmed passing of property on the
death of a person. Every taxing statute, according to the
H gh Court, contenplated the levy of a tax or duty on the
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val uation date which has to be arrived at on the principles
stated in the statute itself. If the valuation principles
stipulated in the Act could not be worked out wth any
precision in respect of any property it would follow as a
necessary corollary that that property was not one whi ch was
intended to be subject to tax or duty contenplated by the
statute. This basic principle, according to the H gh Court,
shoul d be applied while construing sections 7 and 40 of the
Act .

Section 7 of the Act, according to the H gh Court woul d
apply only if two conditions were satisfied, namely (1) that
there was a cesser of interest in the property on the death
of a person, and (2) an  accrual or arising of benefit to
another as a result of the said cesser. In order to assess
the tax liability the value of the benefit had to be worked
out and section 40 of the Act provides the basis for the
val uation. Section 40 clearly ~postul ates that the property
in which interest had ceased nust be capable of yielding
income. If the 'benefit’ arising under section 7 on the
cesser of _an 'interest’ could not be neasured under section
40, the cesser of such interest, according to the H gh Court
did not attract paynent of estate duty under section 7 of
the Act.

A partner in a firmhas a nmarketable interest in al
the capital assets of ~ the firmincluding the goodw Il even
during the subsistence of the partnership. Interest in
goodwi I | was property within the neaning of section 2(15) of
the Act, according to the H gh Court. But the goodwi |l of a
firm in the opinion. of the H gh Court, standing by itself
could not earn any incone. In acase where it was specially
stipul ated
51
that on the death of any of the partners, the partnership
shall not stand dissolved and that the heirs of the deceased
partner shall have no right whatsoever to claimany share in
the goodwill of the firm the benefit arising to the other
partners on the cesser of interest in the goodwill, on the
death of the partner could not be nmeasured in ‘terns of
section 40. The High Court, therefore, was of the view that
such a benefit was not liable to estate duty under section 7
of the Act.

The Hi gh Court was, therefore, of the view that the
facts of this case were not covered by either section 5 or
section 7 and answered the question No. 2 in the negative.

In order to appreciate this controversy, it is
necessary to refer first to section 2(15) of the Estate Duty
Act. Section 2(15) deals wth "property’ . It provides as
fol | ows:

" "property’ includes any interest in property,

novabl e or i movabl e, the proceeds of sal e thereof

and any noney or investnent for the tine being
representing the proceeds of sale and also
i ncludes any property converted from one species
i nto anot her by any nethod."

There are two explanations with which we are not
presently concerned.

Section 2(16) deals wth ’'property passing on the
death’ and is as foll ows:

" " Property passing on the death’ includes
property passing either inrediately on the death
or after any interval, either certainly or
contingently, and either originally or by way of
substitutive linmitation, and "on the death"
i ncludes "at a period ascertainable only by

reference to the death”
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The inposition of estate duty is by sub-section (1) of
section 5. It stipulates that in case of every person dying
after the comencenent of this Act, there shall, save as
herei nafter expressly provided, be |evied and paid upon the
principal value ascertained as provided in the Act, al
property, settled or not settled including agricultura
land....... , Which passes on the death of such person, a
duty called ’'estate duty’ at the rates fixed in accordance
with section 35.
Section 6 of the Act deals with property which is
deened to pass
52
and provides that property which the deceased was at the
time of his death conpetent to dispose of shall be deened to
pass on his death.
Section 7(1) deals with  interest ceasing on death and
is as folll ows:
"(1) Subject” to the 'provisions of this section
property in which the deceased or any other person
had an “interest ceasing. on the death of the
deceased shall be deemed to pass on the deceased s
death to the extent to which a benefit accrues or
ari ses by the cesser of such interest, including,
in particular, a coparcenary interest in the joint
famly property of a Hndu famly governed by the
M t akshar a,” Marunmakattayam or “Al | yasantana | aw.
The ot her sub-sections of the section deal with specia
cases of different comunities, the details of which need
not be consi der ed.
The other relevant provisions which need be considered
deal with the value which is chargeable. Sub-section (1) of
section 36 of the Act stipulates that the principal val ue of
any property shall be estinated to be the price which, in
the opinion of the Controller, it would fetch if sold in
open market at the time of the deceased s death. Sub-section
(2) of the section stipulates that in estimating the
principal value wunder this section the Controller shall fix
the price of the property according to the narket price at
the time of the deceased’s death and shall not nmake any
reduction in the estimate on account of the estinmate being
made on the assunption that the whole property is to be
pl aced on the market at one and the sane tinme, provided that
where it is proved to the satisfaction of the Controller
that the wvalue of the property has depreciated by reason of
the death of the deceased, the depreciation shall betaken
into account in fixing the price.
Sections 37, 38 and 39 are provisions wth which the
present controversy is not directly concerned.! Section 40
deals with the valuation of benefits frominterests ceasing
on death. This is relevant and is as foll ows:
"The val ue of the benefit accruing or arising from
the cesser of an interest ceasing on the death of
the deceased shall -
(a) if the interest extended to the whole incone
of the property, be the principal value of that
property; and

53
(b) if the interest extended to less than the
whol e income of the property, be the principa
value of an addition to the property equal to the
incone to which the interest extended."

The other provisions of the Act need not be consi dered
for the present controversy.

Section 14 of The I ndian Partnership Act 1932
recogni ses that subject to contract between the partners,
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the property of the firmwould include all the property and
rights and interests in property originally brought into the
stock of the firm or acquired by purchase or otherw se, by
the firm or for the purpose or in the course of business of
the firm and includes the goodwill of the business. It
further provides that wunless contrary intention appears
property and rights in the property acquired wth noney
belonging to the firm are deened to have been acquired for
the firm Section 15 of the said Act provides that the
property of the firmshall be held and used exclusively for
the purpose of the firm |In a partnership there is a
conmunity of interest in which all the partners take in the
property of the firm But that does not nean that during the
subsi stence of the partnership a particular partner has any
proprietary interest in the assets of the firm Every
partner of the firm has right to get his share of profits
till the firmsubsists “and he has also a right to see that
all the assets of the partnership are applied to and used
for the purpose of  partnership business. Section 29 of the
said Act ‘al so shows that he can transfer his interest in the
firmeither absolutely or partially. He has also the right
to get the value of his share in the net asset of the firm
after the accounts are settled on dissolution. Al these
rights of a partner show that he has got a marketable
interest in all the capital assets of the firmincluding the
goodwi I |  asset even during the subsistence of t he
partnership. This interest is property within the meani ng of
section 2(15) of the Act as mentioned herei nbefore.

Qur attention was drawn to the decision of the King' s
Bench Division in the case of Attorney-CGeneral v. Boden and
Anot her, [1912] (1) K B.. 539, in support of the contention
on behal f of the revenue.

There the Court was concerned with section 1  of the
Fi nance Act, 1894 of United Kingdom By the said provision
estate duty was, except as in the Act provided, payable upon
the principal value of all property which passes on the
death of every person dying after the
54
date therein nentioned. By seation 2, sub-section (1),
property passing on the death of the deceased was deened to
i ncl ude. . ... (b) property in which the deceased had an
i nterest ceasing on the death of the deceased, to the extent
to which a benefit accrues or arises by the cesser of such
interest;...... (c) property which would be required on-the
death of the deceased to be included in ~an account under
section 38 of the Custons and |Inland Revenue Act, 1881, as
amended by section 11 of the Custons and I nland Revenue Act,
1889. There, a father and his tw sons carried on._ the
busi ness of lace or plain net nmanufacturers under a deed of
partnership which included covenants (anobng others) to the
following effect:- Neither of the sons was, without the
consent of the father, to be directly or indirectly engaged
in any trade or business except on account and for the
benefit of the partnership; both the sons were bound to give
so nuch tine and attention to the business as the proper
conduct of its affairs required; the father was not bound to
give nore time or attention to the business then he should
think fit; if the father should die his share was to accrue
to the sons in equal shares subject only to their paying out
to his representatives the value of his share and interest
at his death as ascertained by an account to be made as on
the day of his death with all proper val uations, but w thout
any valuation of or allowance for goodw ||, which goodw I |
was to accrue to the sons in equal shares. The father died,
the value of his share and interest at his death was
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ascertained by an account taken as directed by the deed of
partnership wthout any valuation of or allowance for
goodwi I | . The share and interest so ascertai ned ambunted to
a large sum and estate duty was paid on that sum The Crown
clained estate duty on the value of the father’s share in
the goodwill on the ground that it was (1) property which
passed on the death of the father within section 1 of the
Fi nance Act, 1894, or (2) property in which the deceased had
an interest ceasing on his death in which a benefit accrued
or arose to the sons by the cesser of that interest within
section 2, sub-section 1(b) of the Act, or (3) property
passi ng under a settlenent by deed whereby an interest for
life was reserved to the father, and therefore property
which would be required on the death of the father to be
included in an account under section 38 of the Custons and
I nl and Revenue Act, 1881, —as anended by section 11 of the
Custons and |nland Revenue Act,; 1889, as further anended by
and within the provision of section 2, sub-section 1(c), of
the Finance Act, 1894, or (4)  an interest provided by the
father in_ which a beneficial interest accrued or arose by
survivorship on his death within section 2, sub-section 1(d)
of the Act.

55

The Court deciding on the evidence that the goodw I | of
the business was of small value held that, having regard to
the obligation of the sons under the partnership deed, the
share and interest of the father in the goodw |l of the
busi nes passed on the death of the father ‘to the sons by
reason only of a bona fide purchase for full consideration
in money's worth paid to the father for his own use and
benefit, within the neaning of section 3, sub-section(1l) of
the Act. It was further held that the share and interest of
the father in the goodwill of the business was 'not (1)
property which passed on the death of the father within the
meani ng of section 1 of the Act, nor (2) an interest for
life reserved to the father within the nmeaning of section
38, subsection 2(c) of the Custons and Inland Revenue Act,
1881, as anmended by section 11 of the Custons and Inland
Revenue Act, 1889. It was further held that it was a benefit
accruing or arising to the sons by the cesser of an interest
which the father had in property and which ceased on his
death within section 2 sub-section 1(b) of the Act.

The High Court, on the analysis of this case which was
pl aced before it, cane to the conclusion that cl ause 10 of
the present partnership deed with which we are concerned is
entirely different. |In the partnership agreement in Boden's
case, the interest of the deceased passed to his |ega
representatives imediately after his death because his
share was to accrue to his partnership who were his sons
subject only to their paying to his legal representatives
the value of their share as on the date of death ascertai ned
by proper valuation. This decision, in our opinion, nmust be
understood in the light of the facts of that case and though
there is aring of simlarity with the facts of the present
case. Though clause 10 of the present agreenent is different
on the aspect of section 7 of the Act, this decision
certainly supports the revenue’'s contentions.

In Perpetual Executors and Trustees Association of
Australia Ltd. v. Conm ssioner of Taxes of the Conmonweal th
of Australia (supra) (E.D) the Privy Council had to dea
with a case where the principal asset of a testator was his
interest in a partnership pursuant to a deed of partnership
whi ch, inter alia, conferred option on the surviving
partners to purchase the testator’s share in the capital on
his death and further provide that "in conputing the anpunt
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of purchase npney payable on account of the exercise of any
option, no sumshall be added or taken into account for the
goodwi Il ." It was held by the Privy Council that the whole
of the testator’s interest including goodwill was assessabl e
to duty. In so far as the Boden' s case decided that the
56
goodwi I | did not pass was dissented from But the noot
guestion is, what happens to the share of the partner in the
goodwi I | of the firm

Clause 10 of the partnership deed in the instant case
states as indicated before that the firmshall not stand
di ssolved on the death of any of the partners. Therefore
death of any of the ‘partners wll not dissolve the
partnership firm and so long as partnership firm exists,
goodwi Il as an intangible asset will belong to all the
partners. Wat the clause  says that on the death of the
partner, the partner dying shall have no right whatsoever in
the goodwi |l of the firm It \is clear, there-fore, that
goodwi I | exists up'to the death among the partners. If it
does, then the property in-the goodwill will also exist in

the partners. —After his .death, the  partner shall have no
right. It means to convey that as a result of inheritance,
the heirs of the partnerswill not get any share but it

cannot evaporate nor can the parties by agreenment defeat the
rights of the revenue. The very nonent life ceases, the
right of the deceased in the asset ceases and at that nonent
the property shall pass and/or shall be deened to pass on
Jawaharl al Nehru in 'The Di scovery of ‘India quotes
Aur obi ndo Chose t hus:
"Aur obi ndo Ghosh wites comewhere  of the present
as 'the pure-and virgin nonment’ that razor’s edge
of time and existence which divides the past from
the future, and is, and yet, Jinstantaneously is
not. The phrase is attractive and yet what does it
mean? The virgin noment energing fromthe veil of
the future in all its naked purity, comng into
contact with wus, and (immediately beconing the
soiled and stale past. Is it we that soil it and
violate it? O is the nonent not so virgin after
all, for it is bound up with all the harlotry of
the past?" (1983 Inpression p. 21)
So therefore in that razor’'s edge of time and existence
which divides the past fromthe future, and is, and yet,
i nstantaneously is not, the property indubitably passes on
to whom depends upon the facts and circunstances of a
particul ar case. |If property exists, as it nust as the
cl ause does not and indeed cannot say that goodwi |
vani shes, then share of the partner exists. If that is so
then the title to that property cannot be in the vacuum
The High Court at page 309 of the report has observed
that interest of a dying partner automatically cones to an
end on his death. The High Court further stated that if an
interest in any property came
57
to an end at a particular point of tine, nothing survived
which could be inherited by the heirs. W are unable to
accept this position. The nonent the life cones to an end,
"the razor’ edge of tine and existence which divides the
past from the future, and is, and yet, instantaneously is
not,” at that time property passes or is deened to pass. The
goodwi I | of the firm after the death of the dying partner
does not get dimnished or extinguished. Woever has the
benefit of that firm has the benefit of the value of that
goodwi | I . Therefore if by any arrangenent, for instance,
clause (10) of the partnership agreenent in the instant
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case, the heirs do not get any share in the goodwill, the
surviving partners who will have the benefit of the
partnership will certainly have that benefit. The H gh Court
was right in observing at page 312 of +the report that
section 7 of the Act mght apply to the facts of a given
case if it could be shown that there was a cesser of any
interest resulting in some formof benefit. Indeed in this
case whoever gets the partnership firm is the gainer
Therefore, as a result of the death of the dying partner
there is cesser of interest as well as accrual or arising of
benefit of the said cesser. It is well-settled that during
the subsi stence of the partnership, no partner can claimany
specific share in any particular itens of the partnership
assets.

A partner’'s interest in running partnership is not
specific and is not~ confined to any specific item of
partnership property but-that does not nean that the partner
has no interest-in any individual asset of the firm Hs
i nterest obviously “extends to each and every itemof firnms
asset. See~ the observations in the case of Addank
Nar ayanappa & Anr. v. Bhaskara Krishnappa and 13 Os.,
Al.R 1966 S.C. 1300[1966] 3-S.C.R 400. So the goodw || of
the firmwas an asset in which dying partner had a share. It
passed from the ‘death of the dying partner and the
beneficiary of such passing would be one who by virtue of
the partnership agreenment would be entitled to the val ue of
that asset.

The question 'is how should such asset be val ued? Under
the Act, the levy of the estate duty is on every asset that
will pass on the death of the deceased. Part V of the Act
deals with the valuation of assets that is chargeable to tax
under the Act. Sub-section (1) of section 36 provides that
the principal value of any property shall be estimted to be
the price which, in the opinion of the Controller, it would
fetch if sold in the open market at the time of the
deceased’ s death. Subsection  (2) ~of section 36  further
stipulates that in estimating the principal value under this
section the Controller shall fix the price of the property
according to the narket price at the tinme of the deceased’ s
58
death and shall not nmake any reduction in the estimte on
account of the estinmate being made on certain assunptions.
Section 40 deals wth the valuation of benefits from
i nterests ceasing on death.

It has been canvassed before the Hi gh Court on behal f
of the accountable person and it found favour with the Hi gh
Court that «clause (b) of section 40 of the Act which deals
with the valuation of benefit of interest arising on death

woul d be whol |'y i napplicabl e with the facts and
circunstances of this case. W are unable to accept this
posi tion.

Difficulties in rmaking apportionment does not  make a
taxable item non-taxable. See in this connection the
observations of this Court in Conmm ssioner of |ncone-tax,
Madras. v. Best and Co. (Private) Ltd., 60 I.T.R 11

Rel i ance was pl aced on behal f of the accountabl e person
on a decision of the Judicial Conmittee in Attorney-Genera
of Ceylon v. AR Arunachal am Chettiar and OGthers, 34 |I.T.R
20 ED. The facts of that case and the clauses with which
the Judicial Conmittee was concerned there were entirely
different. There the son had nerely a right to be maintained
by the Karta out of the common fund to an extent in the
Karta's absolute discretion and there was no basis of
valuation which in relation to such an ’'interest’ would
conformto the schene prescribed under section 17(6) of the
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Ordinance with which the Judicial Committee was concerned.

A full bench of the Madras Hi gh Court in the case of
Al'l adi Kuppuswani v. Controller of Estate Duty, Madras, 76
I.T.R 500, had to construe the effect of a H ndu Wnen's
Rights to Property Act, 1937 and to consider the nature of
the right of the widow in the property. It was found that at
the death of the widow, there was no cesser of any interest
she had in the joint fam |y property and, in any case, her
interest being entirely undefined, it lapsed on her death
resulting in no change in the coparcenership as such and her
interest could not properly be regarded as an interest in
property within the nmeaning of section 7(1) of the Act. Qur
attention was drawn to certain observations of Veeraswam ,
C.J. at page 507 of the report wherein it was observed that
it was only property that passed in the sense of passing
hands by way of inheritance, or other form of devol ution
whi ch seemed to attract section 5. Likew se, for purposes of

section 6, it must be property which the deceased at the
time of hi's death was conpetent

59

to dispose of. So also, for the application of the first
part of section 7(1), it -should be such interest in

property, as on its -cesser the benefit that accrues or
arises should be referable to the whole or I|ess than the
whol e i ncome of the property. The Chief Justice had observed
that the inplication was that if that neasure in terns of
income of the property was not apposite to the cesser of an
interest, it woul d not be an interest such as was
contenpl ated by section 7(1) of the Act. It is not necessary
to exanm ne this proposition in any greater detail because in
our opinion under section 5 of the Act read with section 36,
val uati on can be nade in the instant case.

The Madras High Court in Controller ~of Estate Duty,
Madras v. |brahim Gulam Hussain Currinbhoy, 100 I.T.R 320,
observed that the goodwill “being an asset of the firm
bel onged to the firm i.e., to all the partners, and the
death of the deceased partner did not extinguish his share
inthe goodwill but resulted in the augnmentation of the
interest of the surviving partners.in the goodwill in view
of clause 14 of the partnership deed in that case. O ause 14
was as follows:

"The retiring partner or the | egal representatives
of the deceased partner shall not be entitled to
the goodwi Il of the business as the surviving or
continuing partners alone shall be entitled to the
goodwi Il and to continue to carry on the business
under the same nanme and style."
And hence there was a passing of the deceased’s share in the
goodwi I | even if there was no devolution of the deceased s
interest in the goodwill on the legal representatives. The
interest in the goodwill which the deceased possessed and
could dispose of along with his entire interest in the firm
at the time of his death cane to devolve on the surviving
partners and their share in the goodwi ||l was augnmented to
the extent of the share of the deceased as per clause 14 of
the partnership deed in that case and the Madras H gh Court
held that section 5, of the Act applied. Section 5 we have
noted, is applicable in the instant case in the sense that
property passed on the death of the deceased partner and if
that is so, section 40 would not have any application in the
valuation. On this aspect, the Madras Hi gh Court was unabl e
to agree with the Gujarat Hgh Court’s decision under
appeal . The Madras High Court relied on the decision of this
Court in Khushal Khengar Saha v. Ms. Khorsed Banu, [1970]3
S.C.R 689.
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Qur attention was also drawn to a decision of the
Madras Hi gh
60
Court in the case of Sm. Surunmbayi Ammal v. Controller of
Estate Duty, Madras, 103 |I.T.R 358. But the question under
controversy was different in that case and no useful purpose
woul d be served by exam ning that case in detail

The full bench of Punjab and Haryana Hi gh Court in the
case of State v. Prem Nath, 106 |I.T.R 446, held that the
goodwi Il of a firm was an asset of the firm the share of
the deceased partner in which, along with his share in the
ot her assets of the firm devolved for the purposes of
estate duty, on his death, upon his |legal representatives
notw t hst andi ng any clause in the deed of partnership to the
effect that the death ~of a  partner should not disolve the
firmand that the surviving partners were entitled to carry
on the business on the death -~ of the partner. The Punjab &
Haryana High Court noted that the decision under appeal of
the Gujarat H-gh Court did not consider the question whether
the devolution of the goodwill on the surviving partners on
the death of the deceased partner was itself not sufficient
to constitute passing of the property within the neani ng of
section 5 of the Act. 1t noted that this view of the Qujarat
H gh Court was contrary to the Privy Council’s decision
referred to hereinbefore and that of the Madras Hi gh Court’s
view noted earlier

The Bonbay Hi gh Court in the .case of - Controller of
Estate Duty, Bonbay G ty-I v. Fakirchand Fatehchand Sachdev,
134 I.T.R 268, came to the conclusion that the charging
provi sions and the conputati on provisions inthe Estate Duty
Act, 1953 constituted an integrated schene, andif in a
given case it was not possible to conpute the value of a
particul ar property passing on death, then that property did
not becone exigible to the charge of estate duty. ' Were
certain property was deened to pass under section 7(1) of
the Act, estate duty thereon would be chargeable under
section 5, but the value of the benefit accruing or arising
fromthe cesser of an interest ceasing on the death of the
deceased would have to be conputed under section 40 'and if
it could not be conputed, then such a benefit was not |iable
to the charge of estate duty. The goodwill of a firm was one
of the properties or assets of a firm Merely because it was
an intangible asset, it did not stand on a diferent footing
fromthe tangible assets of the firm but in naking upthe
final accounts it had to be taken together w th the other
assets of the firm in arriving at the value of the tota
assets and for deducting therefrom the liabilities as
provided by law and in paying to the partners their share in
the bal ance so arrived at. Were a partnership was di ssol ved
by the death of a partner, his share in the firm
61
passed on his death to his |legal representatives. Were a
partnership A was not dissolved on the death of a partner
but the surviving partners becane entitled to continue the
partnershi p business, the deceased partner’s share passed to
his surviving partners subject to their rmaking paynent to
the legal representatives of the deceased partner of the
amount of the value of his share in accordance with the
provisions of the deed of partnership. A partner did not
have a defined share in the goodw Il of the firmand the
estate duty authorities could not regard it as a separate
property by itself apart from the other assets and
liabilities of the firmand include its value in the estate
of a deceased partner under section S. The Bonmbay Hi gh Court
could not agree with the view of the Gujarat H gh Court
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under appeal

In the case of Controller of Estate Duty v. Kanta Devi
Taneja, 132 |.T.R 437, the Gauhati H gh Court held that
passi ng of property was not a mere change of source or title
but change of beneficial possession or enjoyment. The
interest of a partner in a partnership firm was property
within the neaning of section 2(15) of the Estate Duty Act,
1953, and such interest extended to the share of the

partnership including goodwill. Therefore, on the death of a
partner, his interest in the entire unit of the firm
i ncludi ng goodwi || passes, irrespective of the provisions of

the partnership deed as to its final devolution
The Calcutta H gh Court in the case of Controller of

Estate Duty, West Bengal v. Annaraj Mehta and Deoraj Mehta,
119 I .T.R 544 had occasion to consider this question and
held that what passed onthe death of a partner was his
share in the firm thatis, his interest in the entire unit
of the firm This had to include goodwill. The fact that
such interest m ght devolve not on the |egal representatives
but on a different group or category of persons or that from
the goodwill —of the |egal representatives mght be excl uded
woul d not nake any difference for the purpose of assessnent
to estate duty. The entirety of the the interest of the
deceased partner that woul d pass, which necessarily included
goodwi I I, would be includible in the estate. The val uation
of such entire interest had to be determned as provided
under section 36 of the Estate Duty Act, 1953 read with rule
7(c) of the Estate Duty Rules, 1953. CGoodwi Il as such could
not be valued, according to the Calcutta H gh Court, for
inclusion in the estate of the  deceased for purposes of
estate duty. The Hi gh Court observed at page 552 of the
report as foll ows:

"We hold that the Tribunal’'s finding that the

goodwi Il in
62

the firm Messrs. Ashok Foundary and Metal Works,

did not pass on the death of the deceased is

incorrect but the finding that the valuation of

the goodwi Il as such could not be included in the
estate of the deceased for the purpose of the
estate duty is correct. Goodwi || being part of the

entire assets of the firm the entire share of the
deceased therein has to be valued in accordance
with law and this value has to be included in-the
estate for levy of estate duty."

The Al l ahabad Hi gh Court in the case of Controller of
Estate Duty v. Sm. Ram Sumarni Devi, 147 |1.T.R 233,
foll owed the decision under appeal and was of ‘the view that
the goodwill could not be included in the value of the
property passing on the death of a partner

In P.T. Abdul Sattar v. Controller of Estate Duty, 150
. T.R 207, the Kerala H gh Court canme to the conclusion
that under <clause 15 of the deed it had to construe,
provided that in the event of death or retirenent of a
partner, such deceased or retiring partner would not  be
entitled to any goodwill of the firm A had died in 1969 and
the Asst. Controller held that the interest of Ain the
goodwi I | of the firm passed on his death and this was upheld
by the Tribunal. It was held by the Hi gh Court that under
clause 15, the interest of A in the goodw |l of the firm
automatically cane to an end on his death. Property in the
goodwi I | did not, therefore, pass on his death. W are,
however, for the reasons we have indicated before, unable to
accept this conclusion.

In the aforesaid view of the matter, we are of the
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opi nion that the share of the deceased in the partnership
did not evaporate or disappear. It went together with the
ot her assets and should be valued in the nanner contenplated
under rule 7(c) of the Estate Duty Rules as indicated in the
judgrment of the High Court of Calcutta in Controller of
Estate Duty, West Bengal v. Annaraj Mehta and Deoraj Mehta
(supra)

The second question must, therefore, be answered in the
affirmative and in favour of the revenue. The appeal is,
therefore, allowed. In the facts and circunstances of the
case, parties will pay and bear their own costs.
Consequential orders in accordance with law and in
consonance of this decision should be passed by the Tribuna
upon notice, to all necessary parties.

AP.J . Appeal al | owed.
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