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PETI TI ONER
S. M JAHUBAR SATHI K

Vs.

RESPONDENT:
STATE OF TAM L NADU & ORS

DATE OF JUDGVENT: 13/ 04/ 1999

BENCH
S. Saghi r Ahrmad, D. P. Wadhwa

JUDGVENT:

J U Db GMENT
S. SAGH R AHVAD, J.

Leave granted.

The appellant’ has been detained in pursuance of an
order dated 4.11.1997 passed under Section 3(1)(i) of the
Conservation of Foreign Exchange and Preventi on of Smuggling
Activities Act, 1974 (for short, ‘the Act’). This was
followed by a declaration under Section 9(1) of the Act
which was made on 27.11.1997. These orders were chall enged
by the appellant before the Madras High Court by a wit
petition under Article 226 of the Constitution of India
which was dismssed on 15.12.1998. It s against this
judgrment that the present appeal has been fil ed. It is
contended by the |earned counsel for the appellant that
agai nst the order dated 27.11.1997 passed under Section 9(1)
of the Act, the appellant had nade a representation to the
Central Governnent on 8/10.12.1997. But the representation
was rejected after an inordinate delay for “which no
reasonabl e expl anati on has been provided by the respondents.
In the counter affidavit filed before the Hi gh Court in this
case, the respondents had sought to explain the delay as
under : -

"9. Wth regard to averments nade in Para 8 (xxxviii)
it is hunbly submtted that the representation dated
08.12.1997 (actually dated 10.12.1997) was received in_the
office of the Departnment of Revenue on 15.12.1997 from the
State Government of Tam| Nadu. The same was received in
the Cofeposa Unit of the Mnistry on 16.12.97.

16.12.1997 The representation dated 10.12.1997 was
forwarded to the Commi ssioner of Custons, Chennai for
furni shing of parawi se comments.

19.12.1997 The letter calling for proforma coments
was received by the Assistant Conmi ssioner of Custons
( Cof eposa), Chennai

20.12.1997 21.12.1997 Were cl osed holidays being
Sat urday and Sunday.

22.12.1997 Prof orma coments were prepared and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 4

submtted to the Additional Comm ssioner of Custons for
approval .

23.12. 1997 Addi ti onal Conmi ssi oner approved the
comments and the sane were forwarded to Under Secretary
( Cof eposa) .

25.12.1997 27.12.1997 28.12.1997 Parawi se comments
were received fromthe Sponsoring Authority. On the sane
day clarifications were called for fromthe Section Oficer
(Cof eposa) by the Under Secretary (Cofeposa).

30.12.1997 darifications were provided and file
resubmtted to Under Secretary (Cofeposa).

01.01.1998 < The representation fromthe detenu dated
10.12.1997 and proforma ~coments ~dated 23.12.1997 from
Custonms Departnent, Chennai -~ were placed in two separate
files for consideration by the Additional Secretary
(Admi ni stration) and Secretary (Revenue).

01.01.1998 dCarifications were again sought from the
Cust ons Department, Chennai on certain points.

03.01.1998 04.01.1998 Were cl osed holidays being
Sat urday and Sunday.

06.01.1998 The Cofeposa Unit in-Custonms Departnent,
Chennai, received the letter calling for clarifications.

07.01.1998 darifications  prepared and submitted to
Assi stant Conm ssi oner (Cof eposa) who submtted the sanme to
Addi ti onal Conm ssioner of Custons, Chennai for approval.

09. 01. 1998 Addi ti onal Comm ssi oner appr oved the
clarifications and the sane were despatched to New Delhi.

10. 01.1998 11.01.1998 Were cl osed- hol idays bei ng
Sat urday and Sunday.

12.01. 1998 Letter from Additional Conm ssioner of
Custons, Chennai with clarifications received in the office
of Joint Secretary (Cofeposa).

13.01.1998 darifications received in the Cofeposa
Unit.

13.01.1998 The Section Oficer (Cofeposa) submtted
the file to Under Secretary (Cof eposa).

14.01.1998 The Under Secretary (Cofeposa) subnmitted
the file to Joint Secretary (Cofeposa).

14.01.1998 darifications were again sought from the
Custons Departnment on certain points.

17.01.1998 18.01.1998 Were cl osed holidays being
Sat urday and Sunday.
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20.01. 1998 Letter asking for clarifications was
received in the office of the Assistant Conmi ssi oner
( Cof eposa), Chennai

20. 01. 1998 Clarifications to the letter dat ed
20.01. 1998 were prepared.

21.01.1998 darifications were forwarded to the Under
Secretary (Cofeposa), New Del hi.

23.01.1998 darification from Additional Conm ssioner
of Custons, Chennai was received in the Cofeposa Unit of the
M nistry.

24.01.1998 25.01.1998 26.01.1998 Were cl osed hol i days
bei ng Saturday, Sunday and Republic Day.

27.01.1998 The Under Secretary (Cofeposa) subnmitted
the file to Joint Secretary (Cofeposa).

28.01.1998 The Joint Secretary (Cofeposa) submtted
the file to Secretary (Revenue).

29.01. 1998 The Secretary (Revenue) received the file.

30.01.1998 The Secretary (Revenue) -considered the
representation dated 10.12.1997 on behalf of  the Centra
CGovernment and rejected the samne.

31.01.1998 01.02.1998 VWere cl osed holidays being
Sat urday and Sunday.

02.02.1998 A Menp rejecting the representation was
i ssued.

The representation dated 10.12.1997 was consi dered and
rejected by the Secretary (Revenue) in 49 days of ‘which 17
days were holidays and actual time taken for considering and
di sposing off the representation is only 32 days. The tinme
taken for communication with the Sponsoring Authority  at
various stages of consideration is alsoincluded in - the
total tinme taken. It is hunbly submitted that t he
representation dated 10.12.1997 was expeditiously -and
i ndependently considered by the Secretary (Revenue) and
di sposed it off without any del ay.

27.01.1998 The copy of representation dated 10.12.1997
along with parawi se cooments of the Sponsoring Authority
dated 23.12.1997 and clarifications dated 09.01.1998 and
20.01. 1998 furnished by the Custons Departnent, Chennai were
placed in a separate file and subnitted by Under Secretary
(Cof eposa) to Joint Secretary (Cofeposa)

28.01.1998 Joint Secretary (Cofeposa) submtted the
file to Additional Secretary (Adm nistration).

29.01. 1998 Addi ti onal Secretary (Admi ni stration)

considered the representation dated 10.12.1997 and rejected
t he same.

31.01.1998 01.02.1998 Were cl osed holidays being
Sat urday and Sunday.

02.02.1998 File was received back from Additiona
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Secretary (Adm nistration). 02.02.1998 A Menop rejecting the
representation dated 10.12.1997 was i ssued.

The representation dated 10.12.1997 was consi dered and
rejected by the Additional Secretary (Adm nistration) in 49
days, of which 17 days were holidays and the actual tinme
t aken for consi deri ng and di sposi ng of f of the
representation is 32 days. The tine taken for communi cation
with the Sponsoring Authority at various st ages of
consideration is also included in the total tine taken. It
is hunbly subnmitted that the representation dated 10.12.1997
was expeditiously and .independently considered by the
Additional Secretary (Adm nistration) and disposed off
wi t hout any del ay."

We have considered  the explanation and have also

examined the original files. The respondents bef ore
di sposing of the representation had sought «clarifications
thrice. A perusal of the original file placed before us

reveals ‘that the clarifictions were sought in the usua
bureaucratic style only for the 'sake of «clarification
wi t hout there being ~any need for it. In these
ci rcunmstances, it cannot be said that the representati on was
di sposed of wth pronptitude. On the contrary, even the
explanation offered by the respondents in their counter
af fidavit filed before the High Court indicates the
lethargic attitude with which the representati on was taken
up, dealt with and ultimately disposed of ‘after seeking
clarifications thrice on issueswhich did really not arise
nor were there any necessity for seeking -clarifications.
The representation could have been disposed  of without
seeking clarification which obviously was sought to cover up
the delay in pronpt disposal of the representation

Since the matter was not considered by the H'gh Court
in the right perspective, the inpugned judgnent cannot be
sust ai ned. The appeal is allowed. - The judgnent and  order
dated 15.12.1998 passed by the High Court is set aside and
the detention order dated 4.11.1997 passed under Section
3(1)(i) of the Act as also the declaration nmade on
27.11.1997 under Section 9(1) of the Act are quahsed with
the direction that the appellant shall be set at~ Iliberty
forthwith wunless his detention is required in- connection
with some other case.




